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PART I: OVERVIEW OF POSITION AND STATEMENT OF FACTS  

A. Overview 

1. The Indian Residential Schools Settlement Agreement (the “IRSSA”) is the largest and 

most complex class action settlement in Canada.  It has two compensatory components, a Common 

Experience Payment (“CEP”) and the Independent Assessment Process (“IAP”).  This appeal 

concerns the IAP, a sui generis claims adjudication process, negotiated by the parties to the IRSSA 

as the appropriate means of providing compensation to individuals for the harms they suffered 

from experiencing sexual and physical abuse and other wrongful acts when they attended an Indian 

Residential School (“IRS”).  The parties recognized that resolving tens of thousands of these 

deeply painful and personal individual claims on a respectful and timely basis required a tailor-

made approach.  As a result, the IRSSA sets out their detailed agreement about the criteria for 

compensation, the criteria and process for selecting claim adjudicators, the procedures for 

resolving claims, the rights of review, the process for oversight and the strictly private and 

confidential nature of the IAP.  The parties agreed to two levels of internal review of compensation 

decisions, and established a mechanism by which the parties can provide direction on the 

interpretation and application of the IAP.  They made no provision for court review of IAP 

decisions.  This is in contrast to CEP determinations, which are, by the terms of the IRSSA, 

appealable to the court.  

2. The question in this appeal is when a supervisory court can interfere with the 

determinations made by IAP adjudicators on the interpretation or application of the specialized 

IAP compensation rules in the course of deciding individual claims.  The first supervising judge 

to consider this question, who was also the judge who issued the leading decision approving the 

IRSSA, held that there was no recourse to the courts in respect of IAP decisions.  Two other 

supervising judges, including the judge who decided the case under appeal at first instance, later 

found that the courts could exercise a “general curial review jurisdiction” over IAP decisions.  But 

the western administrative judge and each of the three appellate courts that have considered this 

issue, including the Court below in the case on appeal, have held that there is no right of appeal 

from or judicial review of IAP decisions, and that it is not open to courts to take upon themselves 

the roles that the IRSSA assigns to IAP adjudicators.  Only in two “exceptional” circumstances 
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can a court provide relief with respect to specific IAP claims.  First, in the “perhaps unlikely 

event”1 that an adjudicator makes a decision without regard to the IAP compensation or review 

criteria, the courts can send the decision back to ensure that IAP adjudicators carry out the 

functions assigned them.  Second, courts can provide remedies that are supplemental to those 

within the scope of IAP adjudicators’ authority to provide.  In both of these cases, the court’s 

supervisory jurisdiction is exercised in a manner that is respectful and supportive of the parties’ 

decision to provide adjudicators with exclusive authority to decide individual claims.  This 

constrained jurisdiction does not permit courts to review the interpretive or factual findings of IAP 

adjudicators or conduct the review functions assigned to IAP review and re-review adjudicators.   

3. The appellants ask this Court to disagree with the consensus of the Courts of Appeal of 

Manitoba, Ontario and British Columbia, and find instead that IAP decisions are reviewable by 

way of judicial review on the standard of reasonableness.  In the alternative, they ask this Court to 

find that a supervising judge can review IAP decisions for reasonableness under the “exceptional 

circumstances” test.  This would mean that IAP decisions would ultimately be subject to five levels 

of review after the initial determination – first in the IAP and then in the courts.  And it would 

ultimately be courts utilizing court processes, not IAP adjudicators utilizing IAP procedures, that 

would be responsible for the interpretation and application of the IAP compensation rules.  There 

is no principled reason why such judicial recourse would only be open to claimants and not 

Canada.  This raises the prospect of placing burdens on IAP claimants that the parties to the IRSSA 

clearly never intended: battling Canada through multiple levels of court to confirm their right to 

IAP compensation, contending with obtaining and paying for legal representation and rules on 

costs in the courts, and defending against the presumptive application of the open court principle 

to their identities and the details of their claims. 

4. The Chief Adjudicator says that the appellate decisions on this issue respect the “distinctive 

nature of the IAP and the expertise of IAP adjudicators”2 and preserve the finality the parties 

sought to achieve in the IAP.  In the IRSSA, the parties agreed that it would be IAP adjudicators, 

selected by the parties and trained in the IAP, and not courts, who would interpret and apply the 

IAP terms.   

                                                 
1 Fontaine v. Duboff Edwards Haight & Schachter 2012 ONCA 471 [Schachter CA], at para. 53. 
2 Fontaine v. Canada (Attorney General), 2017 ONCA 26 [Spanish CA], at para. 51. 
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5. Furthermore, the IAP is now almost complete.  If courts start reviewing the holdings of 

individual adjudicators, previously upheld throughout the IAP review process, the certainty and 

finality provided by the custom-designed IAP will be significantly compromised.  This would 

undermine the parties’ efforts to obtain expeditious resolution of thousands of individual claims 

within a safe, confidential and non-adversarial process.  

6. As a respondent on this appeal, the Chief Adjudicator will address the IRSSA provisions 

relating to the IAP and the respective jurisdictions of adjudicators and courts in relation to the IAP. 

Respectful of considerations of finality and impartiality in adjudicative decision-making, the Chief 

Adjudicator will take no position on the merits of the IAP adjudicators’ decisions that are the 

subject of this appeal, and will not seek to supplement the reasons given by those adjudicators.   

B. Statement of Facts 

i. The IRSSA 

7. The IRSSA settled numerous class actions brought against the Government of Canada and 

various religious organizations for the harms suffered by Indigenous children at residential 

schools.  Its purpose, set out in the agreement itself, is to achieve a “fair, comprehensive and lasting 

resolution of the legacy of Indian Residential Schools.”3  The IRSSA was negotiated by counsel 

in the class actions, Canada, the Assembly of First Nations, the Inuit Representatives and the 

various religious organizations.  It was signed by the parties on May 8, 2006.  

8. In December 2006, the courts in nine provinces and territories concurrently issued reasons 

certifying a single national class action relating to the residential schools and approving the 

proposed settlement with certain modifications.  In March 2007, Approval and Implementation 

Orders were entered in each of the nine supervising courts.4 

9. The Approval Orders specifically incorporate the terms of the IRSSA.  They also provide 

that the courts will supervise the implementation of the agreement and “may issue such orders as 

                                                 
3 IRSSA, preamble at art. B, Appellants’ Record (“A.R.”), Tab 10, p. 108.   
4 Approval Order, A.R., Tab 8, p. 85; Implementation Order, A.R., Tab 9, p. 98.  Identical 

Approval and Implementation Orders for the other provinces can be found online at: 

http://www.classactionservices.ca/irs/library.htm  

http://www.classactionservices.ca/irs/library.htm


4 

are necessary to implement and enforce the provisions of the Agreement and this Judgment.”  The 

Implementation Orders incorporate a Court Administration Protocol (the Request for Direction or 

“RFD” process) by which applications may be brought to the supervising courts for directions in 

respect of the implementation, administration or amendment of the agreement and the judgments.5 

ii. Compensation under the IRSSA 

10. The IRSSA establishes two compensation schemes: the CEP (art. 5) and the IAP (art. 6 and 

Sch. D).  The CEP provides $10,000 to eligible claimants for the first whole or partial year of 

residence at an IRS, and $3,000 for each additional whole or partial year.  Article 5.09 provides 

for appeals of determinations made on CEP applications.  The first level of appeal is to the National 

Administration Committee (“NAC”) (art. 5.09(1)).  The NAC is made up of five representatives 

from plaintiffs’ groups, one from the government and one from the churches.  If the NAC denies 

the appeal in whole or in part, the applicant may appeal to the court (art. 5.09(2)).  The western 

administrative judge has determined almost 750 CEP appeals.6 

11. The parties did not provide for an appeal to the courts from IAP decisions.7  The IAP was 

designed to provide additional compensation for specific proven sexual or physical abuse, or other 

wrongful acts, suffered by IRS students.  It is a claimant-centred adjudicative process, developed 

to address the particular circumstances of individual claimants, and to provide timely, effective, 

private and confidential resolution of claims involving deeply painful experiences suffered by 

claimants as children many years ago.  Like all aspects of the IRSSA, the IAP was the product of 

careful negotiations.8   

                                                 
5 Implementation Order, Schedule A: “Court Administration Protocol”, A.R., Tab 9, p. 105.  

6 Fontaine v. Canada (Attorney General), 2018 BCSC 375 [2018 Bundled RFD], at para. 3. 

7 There is a unique mechanism for limited access to the courts for certain claims (Sch. D, art. III(b), 

p. 8). This mechanism is available for three specific issues, requires leave of the Chief Adjudicator, 

and does not involve court review of IAP adjudicators’ decisions. See Kelly v. Canada (Attorney 

General), 2014 MBCA 93 [Kelly]. There is also an mechanism for the NAC to access the courts 

to request additional resources for IAP claim processing (IRSSA, art. 4.11(12)(q)). 

8 Fontaine v. (Attorney General), 2016 BCSC 2218 [Bundled RFD], at paras 3, 10, 12.  
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12. The IAP is now nearly complete.  As of May 31, 2018, 99.95% of all anticipated IAP 

hearings have been held: 26,649 in total.9  Of the 38,098 total claims filed, 37,766 (99%) have 

been resolved.  Of the 332 unresolved claims, only 10 hearings were scheduled for a later date, 4 

hearings remain to be scheduled, 110 claims are expected to be resolved through other means, and 

208 claims are awaiting decisions.  Over $3.1 billion has been paid to successful claimants.  Almost 

90% of claims admitted to the IAP that have gone to hearing or negotiated settlement have resulted 

in an award in favour of the claimant.   

iii. The IAP is a sui generis compensation system 

13. Schedule D sets out the parties’ agreement regarding what claims are compensable in the 

IAP, the procedure for adjudicating claims, the selection and training of adjudicators who decide 

claims, and the review procedures. 

14. IAP adjudicators are bound by the provisions of Sch. D regarding what constitutes a 

compensable claim, and how compensation is to be calculated.  The categories of compensable 

claims (referred to as “continuing claims”) are set out, as are compensation grids for compensable 

acts, consequential harms, aggravating factors, opportunity loss, future care, and actual income 

loss that can be the subject of an adjudicator’s award (Sch. D, arts. I and II, pp. 2-6). 

15. Actual income loss and other wrongful act claims are determined in the complex issues 

track (Sch. D, art. III(b)(ii), p. 8). All other claims proceed in the standard track. 

16. Appendix IX provides further direction that, inter alia, compensation may only be assessed 

by the compensation rules:  

The criteria for a continuing claim flow from, but may differ from, established case 

law on vicarious liability and negligence.  Adjudicators are not to have reference to 

case law on vicarious liability and negligence. The compensability of proven 

continuing claims must be determined only by reference to the terms of this IAP, 

including instructions issued pursuant to it. (Sch. D, App. IX, p. 31)  

                                                 
9 Statistics are updated regularly and found on http://www.iap-pei.ca/stats-eng.php. For statistics 

as of August 31, 2017, see 2018 Bundled RFD, at para. 17. 

http://www.iap-pei.ca/stats-eng.php
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17. Only the actual income loss component of actual income loss claims, which are a very 

small number of claims, are calculated using the legal analysis and amounts awarded in court 

decisions (Sch. D, art. II, p. 6).  All other awards, and other components of actual income loss 

claims, are based on the application of the unique compensation rules in the IAP.  In several cases, 

the parties adjusted the substantive law to provide a more expeditious and respectful process.  For 

example, the IAP eschews vicarious liability analysis, and instead the defendants accept liability 

for all “adult employees” and “adults lawfully on the premises” (Sch. D, art. I, p. 2, and App. IX, 

p. 31). Consequential harm is proven using a relaxed ‘plausible link’ standard rather than the 

conventional causation analysis (Sch. D, art. III(b)(v), p. 8, and App. IX, p. 35).   

18. The IAP process revolves around the claimant’s hearing, which is a private and confidential 

one-day proceeding, held at a location of the claimant’s choosing,10 with the claimant’s support 

persons and health support person present.  Evidence and credibility are tested through questioning 

by the adjudicator in a hearing process designed to minimize further harm to claimants.11 

19. Because of the need for a safe and efficient hearing process, parties have different 

procedural rights than they would enjoy in a court of law.  Alleged perpetrators have the right to 

respond to the claimant’s allegations and to testify but not to receive the claimant’s personal 

information or to confront or cross-examine the claimant directly (Sch. D, art. III(g), p. 12).  

Alleged perpetrators face no liability under the IAP.  All compensation awards are paid by Canada.  

20. The inquisitorial model selected by the parties for the IAP is significantly different than 

the adjudicative model utilized by courts and most other tribunals in Canada.  The adjudicator 

manages the hearing, questions all witnesses (except expert witnesses), and then makes the 

necessary findings of fact to determine whether, and how much, compensation should be awarded.  

Adjudicators are empowered to make binding findings of credibility, liability and compensation 

(Sch. D, art. III(a)(v), p. 7). 

21. Some of the specific directions given to adjudicators include: 

                                                 
10 Subject to hearings being scheduled to promote economy (Sch. D, art. III(j)(i), p. 13). 

11 Fontaine v Canada (Attorney General), 2012 BCSC 839, at paras. 29-30. 
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The adjudicator’s questioning must both draw out the full story from witnesses 

(leading questions are permitted where required to do this), and test the evidence 

that is given (questioning in the form of cross examination is permitted where 

required to do this) (Sch. D, art. III(e)(ii), p. 9). 

The Claimant and the alleged perpetrator may give their evidence in their own 

words in narrative form and are subject to questioning by the adjudicator.  Refusal 

to answer questions may result in finding that answers would have been detrimental 

to the witness’s position (Sch. D, art. III(e)(v), p. 10). 

The role is inquisitorial, not investigative.  This means that while the adjudicator 

must bring out and test the evidence of witnesses, only the parties may call 

witnesses or produce evidence, other than expert evidence (Sch. D, art. III(e)(iv), 

p. 10). 

Where counsel attend hearings, they may meet with the adjudicator at intervals to 

suggest questions or lines of inquiry.  The adjudicator must explore the proposed 

lines of inquiry unless he or she rules them to be irrelevant to credibility, liability 

or compensation in the IAP, but the adjudicator retains discretion on the wording 

of the questions put to a witness (Sch. D, art. III(e)(ix), p. 10). 

iv. IAP adjudicators are specially selected and trained 

22. A unique combination of skills is required to apply these unique rules and inquisitorial 

procedures.12  Recognizing this, the parties agreed that adjudicators should be highly-qualified 

individuals (Sch. D, App. V, p. 24) and selected by all-party consensus (Sch. D. App. XIII, p. 48).  

They receive intensive training approved by the IAP Oversight Committee and ongoing mentoring 

by the Chief Adjudicator and other senior adjudicators.13   

23. The parties to the IRSSA negotiated and agreed to the selection criteria for IAP 

adjudicators.  Schedule D, App. V, sets out the skills and capacities that the parties decided were 

essential for those who would be interpreting and applying the IAP to individual claims.  Some of 

these would be expected of any decision maker in an adjudicative process considering personal 

                                                 
12 Bundled RFD, at para. 17. 

13 For the Chief Adjudicator’s responsibility for training adjudicators, see Sch. D, art. III(s)(i), p. 

17; for the Chief Adjudicator’s responsibility to promote consistency, see Sch. D, arts. III(m)(ii) 

and (s)(i), pp. 14, 17; for the role of training materials in supporting the hearing process, see Sch. 

D, App. X, pp. 39-40. 
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injury claims, such as knowledge of personal injury law and damages assessment, and a 

demonstrated ability to assess credibility and reliability.  Other criteria are more specialized for 

the IAP process, such as sensitivity to Aboriginal culture and history, knowledge of and sensitivity 

to sexual and physical abuse issues, and the ability to elicit useful evidence in a concise manner.  

As the western administrative judge has stated, it is “noteworthy that adjudicators need not be 

legally trained, so long as they have a combination of related training or significant experience.”14  

24. The parties also agreed to retain control over the appointment of adjudicators.  IAP 

adjudicators are chosen not by the government or by the Chief Adjudicator but by the unanimous 

agreement of a selection board composed of one representative of each of former students, 

plaintiffs’ counsel, church entities and government, appointed by the IAP Oversight Committee 

(Sch. D, art. III(r), p. 16, and App. XIII, p. 48).   

25. The Chief Adjudicator is responsible for overseeing the administration of, and decision 

making in, the IAP.  He is selected by the IAP Oversight Committee and approved by an Order of 

the Court.  The Chief Adjudicator possesses “broad discretion” and “relative expertise.”15  He is 

monitored and guided by the IAP Oversight Committee.16  

26. The Chief Adjudicator is responsible for implementing training programs and 

administrative measures designed to ensure consistency among the decisions of adjudicators in the 

interpretation and application of the IAP (Sch. D, arts. III(m)(ii) and (s)(i)).  He may also assign 

adjudicators to claims on the basis of their particular expertise (Sch. D, art. III(n)).  Adjudicators 

may consult each other about hearing and decision-making processes, and discuss issues arising 

in individual cases, so long as they remain solely responsible for deciding the claims they have 

heard (Sch. D, art. III(m)(i)).  Through conferencing, they may come to a common interpretation 

of certain procedural issues, but each case must be determined on its own merits and IAP 

adjudicators are explicitly not bound by the principle of stare decisis (Sch. D, App. X). 

  

                                                 
14 Bundled RFD, at para. 18. 
15 Schachter CA, at paras. 54 and 78; Bundled RFD, at para. 19; N.N. v. Canada (Attorney 

General), 2018 BCCA 105 [N.N.], at para. 81. 
16 Bundled RFD, at para. 19. 
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v. The IAP review provisions 

27. Schedule D, art. III(a)(v), p. 7, states that: 

Adjudicators are, subject to rights of review, empowered to make binding findings 

on credibility, liability and compensation within the standards set for the IAP. 

28. The rights of review are set out in art. III(l), p. 14.  These provide for a first level review 

by another adjudicator (the “review adjudicator”) and a second level review (“re-review”) by the 

Chief Adjudicator or his designate (the “re-review adjudicator”).  The parties who can seek a 

review and the grounds for each level of review are specified. 

29. The parties negotiated somewhat asymmetrical review provisions.  In the standard track, 

which handles the vast majority of claims, only claimants may request a review for palpable and 

overriding error.  Defendants may only request such a review for cases in the complex track.  

30. In addition, any party may ask the Chief Adjudicator or his designate to determine whether 

an adjudicator’s decision, in the standard or complex track, properly applied the IAP Model.  They 

may also ask for a second level review (“re-review”) on this ground.  If there has been a failure to 

properly apply the IAP Model, the decision may be corrected.  Adjudicators for this type of review 

are designated by the IAP Oversight Committee on the recommendation of the Chief Adjudicator 

(Sch. D, art. III(r), p. 16). 

31. Nothing in Schedule D, or any other part of the IRSSA, contemplates court review of 

decisions made by IAP adjudicators, in contrast to other parts of the IRSSA which specifically 

provide for access to the courts, or other class actions which provide a right of appeal to the courts 
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from the claims process.17  As a result, the courts have characterized the IAP as a “closed process” 

and “a complete code.”18  

vi. Directions on the interpretation and application of the IAP Model 

32. While there is no provision for the appeal of IAP decisions to the courts on any basis, the 

parties agreed that specific guidance on the interpretation and application of the IAP Model can be 

provided by the parties themselves.  The IAP Oversight Committee is established pursuant to 

Schedule “D”, section III(r) of the IRSSA, and consists of a chair and 8 other members, 2 from 

each of the following constituencies: former students (represented by the Assembly of First 

Nations and the Inuit Representatives), plaintiffs’ counsel (including Independent Counsel and the 

National Consortium), church entities (including Protestant churches and Catholic entities), and 

government. The IAP Oversight Committee may give instructions on the “interpretation and 

application of the IAP Model” (Sch. D, art. III(r)(iii)).19  The Chief Adjudicator can prepare such 

recommendations to be considered for approval by the IAP Oversight Committee (Sch. D, art. 

III(s)(i)).  Such instructions are subject to certain limitations, and must be approved by the NAC 

before coming into force.20  Instructions are effective once approved by the NAC and published 

                                                 
17 See the following provisions of the IRSSA which explicitly contemplate court involvement or 

oversight: arts. 4.11(6), 4.11(9), 4.11(12)(j) and 7.01(2), 4.11(12)(k) and 5.09(2) and 5.09(3), 

4.11(12)(l) and 12.01(5), 4.11(12)(q) and 6.03(3), 4.11(13), 4(11)(14), 4.12(7), 5.04(3), 13.08(2), 

13.08(4). The lone IAP provision for access to the courts (Sch. D, App. III, (b), p. 8) is precise and 

narrow and does not involve court review of adjudicators’ decisions. See Kelly.  

18 Bundled RFD, at paras. 23, 178; Spanish CA, at para. 53; N.N. at para. 78; The Attorney General 

of Canada v JW and Reo Law Corporation et al, 2017 MBCA 54, at para. 48 [MBCA Reasons], 

A.R. Tab 6, p. 71. 

19 Many examples of Chief Adjudicator Directives (CADs) and Guidance Papers (GPs) approved 

by the IAP Oversight Committee are available on the IAP website: http://www.iap-

pei.ca/legal/directives-eng.php 

20 Two examples of where the NAC has approved instructions are: 

http://www.iap-pei.ca/information/publication/pdf/directives/pd-1-pca-eng.pdf 

http://www.iap-pei.ca/information/publication/pdf/directives/pd-2-sfd-eng.pdf  

http://www.iap-pei.ca/legal/directives-eng.php
http://www.iap-pei.ca/legal/directives-eng.php
http://www.iap-pei.ca/information/publication/pdf/directives/pd-1-pca-eng.pdf
http://www.iap-pei.ca/information/publication/pdf/directives/pd-2-sfd-eng.pdf
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by the IAP Oversight Committee, but only bind participants with two weeks’ notice before their 

hearing. 

vii. Legal fees in the IAP 

33. The Implementation Orders limit the legal fees that lawyers may charge for assisting 

claimants in the IAP.  These orders also set out a process whereby claimants can seek a review by 

the Chief Adjudicator of the reasonableness of fees that are charged.  These provisions emanated 

not from an agreement by the parties, but as a result of concerns raised by Winkler R.S.J. in 

approving the IRSSA, to which the parties did not object.21 

viii. The IAP claim in this case 

34. The IAP claim in this case, dated April 4, 2012, initially alleged only physical abuse 

resulting in hearing loss.  An allegation of sexual abuse was added four days before the claim was 

heard on May 26, 2014.22  After testimony was received, the hearing was adjourned for an expert 

medical assessment of whether there was evidence of a physical injury linked to the alleged 

physical abuse.23 

35. The medical assessment, dated November 4, 2014, concluded that the claimant’s hearing 

loss was not related to any alleged abuse at the residential school.  As a result, when final 

                                                 
21 Baxter v. Canada (Attorney General), 2006 CanLII 41673 (ONSC) [Baxter], at para. 78; 

Implementation Order, A.R., Tab 9, p. 98, at paras. 17-19. 

22 IAP Decision W-15063, at para. 1, A.R.. Tab 1, p. 1. 

23 IAP Decision W-15063, para. 4, A.R. Tab 1, p. 2. Physical abuse, as opposed to sexual abuse, 

is only compensable in the IAP if it has caused physical injury of a certain severity as explained 

in art. II and App. IX, (C)(1-4). As a result, a finding of physical abuse can only be made if there 

is evidence of a specified physical injury. Appendix VI(3) provides that if this evidence is not 

contained in the clinical notes or treatment records that are submitted by the claimant, the 

adjudicator is directed to ask the claimant to undergo an independent medical examination by an 

appropriate medical professional. 
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submissions were made on February 4, 2015, the allegation of physical abuse was withdrawn and 

the only remaining allegation was that of sexual abuse at the SL 1.4 level.24   

36. The initial adjudicator found the sexual assault was not proven and dismissed the claim.  

The adjudicator stated that “the question is whether or not the incident was sexual touching which 

exceeded recognized parental contact and violated the sexual integrity of the student.”25  She held 

that the claimant had not proven “on a balance of probabilities that there was a sexual purpose 

associated with [the alleged perpetrator’s] conduct.”26   

37. The claimant accessed both the review and re-review options within the IAP.  At both 

levels, he argued essentially the same misapplication of the IAP Model by the initial adjudicator 

as is being argued to this Court.  The review and re-review adjudicators each considered the 

claimant’s arguments before they upheld the initial determination that the claimant had not 

discharged his burden to prove sexual abuse at the SL 1.4 level.   

38. The review adjudicator assessed the adjudicator’s decision against each of the Chase 

factors.27  The review and re-review adjudicators both recalled the earlier B-11431 decision of 

former Chief Adjudicator Ish, who determined that the SL 1.4 category requires “an objective 

analysis of the effect on the victim (violation of sexual integrity) and an objective analysis of the 

intent of the actor to commit a sexual assault.”28   

PART II: POSITION ON THE ISSUES RAISED BY THE APPELLANTS 

39. The Chief Adjudicator’s position on the issues raised by the appellants’ factum is as 

follows: 

(a) The IAP is the product of a settlement given effect by court orders.  IAP 

adjudicators make determinations not as a result of a grant of authority from the 

                                                 
24 IAP Decision W-15063, para. 5, A.R. Tab 1, p. 2. 

25 IAP Decision W-15063, para. 22, A.R. Tab 1, p. 4. 

26 IAP Decision W-15063, para. 25, A.R. Tab 1, p. 4. 
27 IAP Review Decision W-15063, para. 19, A.R. Tab 2, p. 10-11. 
28 IAP Review Decision W-15063, para. 14, A.R. Tab 2, p. 9; IAP Re-Review Decision W-

15063, p. 4, A.R. Tab 3, p. 16. 
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legislature or the executive but by the agreement of the parties.  Consequently, their 

decisions are not subject to judicial review.  The parties intended to retain control 

over the specialized IAP process, including the interpretation of IAP terms, and 

there is no barrier to them doing so. 

(b) Because the parties did not provide for any appeal to the courts, courts have no 

authority to take on the role the IRSSA specifically assigns to IAP adjudicators or 

review adjudicators.  Disagreement with the interpretation or application of the IAP 

compensation rules by initial adjudicators, or with the application of the review 

criteria by review adjudicators, is not a basis for judicial intervention.  There is no 

basis for a court to review IAP decisions for factual or interpretive error. 

(c) The court’s general supervisory authority over the IAP gives the court jurisdiction 

to provide remedies for IAP claimants only where it does not interfere with the 

exclusive jurisdiction of IAP adjudicators. If an IAP re-review adjudicator makes a 

decision without regard to the criteria set out in the IAP, but instead on some other 

basis, a supervising judge can set aside the decision and send it back for 

determination in accordance with the criteria set out in the IAP. In addition, a 

supervising judge can order remedies that may lie outside of the jurisdiction of IAP 

adjudicators that are necessary to ensure the parties comply with the IAP and to 

ensure fair procedure in its administration.  

PART III: STATEMENT OF ARGUMENT 

A. Introduction 

40. The facts set out above in Part I are not contentious.  They demonstrate that the parties to 

the IAP agreed to a tailor-made claims adjudication process designed to address the specific 

circumstances of individual claims of abuse at residential schools.  The parties agreed on 

compensation criteria that were meant to deliver awards to thousands of claimants, many of them 

elderly, in a timely manner.  They adopted hearing procedures that differ significantly from court 

processes, and that were meant to provide an opportunity for vulnerable claimants to tell their 

stories and pursue their claims while strictly protecting their privacy and minimizing additional 

trauma.  The parties retained control over the qualifications for and appointment of adjudicators to 



14 

decide individual claims.  Through the Implementation Orders, the supervising courts sought to 

ensure that claimants could access legal counsel at a reasonable cost.  Unlike the provisions for 

CEP payments, the parties did not provide for any access to the courts for an appeal of decisions 

made within the IAP.  Instead, the parties agreed on two levels of internal review, conducted by 

review and re-review adjudicators, selected by the parties themselves.  They also agreed on a 

process whereby the parties themselves through the Oversight Committee could provide direction 

regarding the interpretation and application of the IAP compensation rules.  

41. Based on these facts, the original eastern administrative judge,29 the current western 

administrative judge,30 the Manitoba Court of Appeal,31 the Ontario Court of Appeal,32 and the 

British Columbia Court of Appeal,33 have all found that the parties to the IRSSA intended specially 

trained adjudicators, and not judges, to interpret and apply the agreed upon compensation criteria.  

The parties did not intend that after exhausting the initial adjudication and both levels of review, 

claimants or Canada could then ask courts to undertake the same exercise carried out by review 

and re-review adjudicators, and then appeal that two more times until the matter reached this Court.  

42. These courts have all agreed that such decisions are not subject to either judicial review or 

appeal.  Judicial review is not available because IAP adjudicators are not exercising any state 

power, but rather are acting pursuant to the contract agreed to by the parties and given effect by 

court order.  There is no appeal because the parties, in setting out the detailed provisions regarding 

the operation of the IAP, did not provide for any appeal to the courts.  

43. The function of the courts in supervising the IAP is not to review individual decisions for 

error or unreasonableness.  Rather, the court’s role is to ensure that the IAP adjudicators who have 

exclusive jurisdiction to make determinations are doing so by considering the terms of the IAP.  

Claimants were promised a process based on specialized criteria, and adjudicators must apply that 

process.  As stated by the Court below: “there is an important distinction to be drawn between the 

                                                 
29 Request for Directions from the Chief Adjudicator of the Independent Assessment Process and 

Duboff, Edwards Haight & Schachter, unreported, March 7, 2011, Court File No. 00-CV-

192059CP (ONSC) [Schachter SC]. 
30 Bundled RFD. 
31 MBCA Reasons. 
32 Schachter CA; Spanish CA. 
33 N.N. 
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failure to consider the terms of the IRSSA or the implementation orders, on the one hand, and the 

correctness/reasonableness of the interpretation or application of those terms, on the other.”34 

44. Put more simply, supervision of the IAP means ensuring that adjudicators do the job 

assigned to them by the parties, but it does not involve evaluating whether adjudicators have done 

so correctly, reasonably, or in the same way a court would do.  The latter function has been 

exclusively assigned by the parties to the review adjudicators, the Chief Adjudicator, and the 

Oversight Committee.  As anticipated by the Ontario Court of Appeal in Schachter, it is perhaps 

“unlikely” that this review jurisdiction will ever be engaged, because it is to be expected that re-

review adjudicators, whose decisions courts will be reviewing, will make those decisions having 

regard to the criteria in the IAP.  As a result, the circumstances for judicial intervention have been 

characterized as “exceptional”. 

45. Since Schachter, a second kind of exceptional circumstance that can trigger the supervisory 

jurisdiction of the court over the IAP has been identified.  The courts can use their general powers 

of supervision to provide remedies that may be beyond the authority of IAP adjudicators, but which 

ensure compliance with obligations under the IAP and fair procedure.  For example, adjudicators 

have no power to order production of documents and a supervising judge may order a party comply 

with their obligations for production under the IRSSA.  Similarly, once an IAP claim is completed 

and the internal reviews exhausted, there is no process set out in the IAP for an adjudicator to 

reopen cases to consider evidence that should have been previously disclosed.  In such a 

circumstance, a supervising judge may exercise its supervisory powers to order a reopening of the 

claim to consider evidence that should have been previously disclosed.  This is not the court 

engaging in the interpretive or fact-finding process that is the responsibility of IAP adjudicators.  

Nor does it involve the court performing an error-correcting function with respect to the decision 

of a review or re-review adjudicator.  Instead, the court utilizes its supervisory jurisdiction to 

provide an appropriate remedy that ensures the integrity of the IAP, while respecting the exclusive 

jurisdiction of IAP adjudicators to interpret and apply the compensation criteria.   

                                                 

34 Reasons for judgment, Manitoba Court of Appeal, at para 42, A.R., Vol. 1, page 69. at para. 42.  
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46. Now, at a time when the IAP is nearly complete, the appellants assert that all of the 

appellate courts who have considered this issue have erred, and that this Court should find that 

individual decisions of IAP adjudicators are subject to court review.  This assertion contains a 

number of fundamental errors.  

47. The appellants correctly identify the sources of the court’s supervisory jurisdiction over 

the implementation of the settlement itself: the terms of the IRSSA, the class proceedings 

legislation, the Implementation and Approval Orders, and the court’s inherent jurisdiction to 

control its own processes.  But the appellants conflate general supervisory jurisdiction over the 

implementation of the agreement with the ability to review the substantive decisions of individual 

IAP adjudicators for interpretative or factual error.  

48. The appellants rest their argument mainly on the assertion that judicial review is available 

and that as a result courts can and indeed must review IAP decisions for reasonableness.  This 

argument fails to give effect to the fundamental fact that the IAP is created and implemented 

through an agreement by the parties, and not pursuant to the exercise of any legislative or executive 

power. 

49. In the alternative, the appellants argue that the exceptional circumstances test for judicial 

recourse adopted by the appellate courts permits any claimant to ask a court to review an IAP 

adjudicator’s decision for reasonableness.  This essentially claims a right to appeal, albeit on a 

somewhat deferential standard.  But the IAP does not provide for any such appeal.  The appellants’ 

argument fails to respect the parties’ decision to develop a sui generis compensation scheme to be 

carried out under procedures developed by them.  Instead, the appellants would graft on potentially 

three additional layers of court appeals after a re-review adjudicator issues his or her decision.  

50. The appellants argue in the further alternative that the Court below failed to show 

appropriate deference to the supervising judge’s determination that “exceptional circumstances” 

existed.  In fact, the supervising judge undertook the wrong inquiry, based on his mistaken 

understanding that the IRSSA conferred a “general curial review” jurisdiction which permitted the 

court to take on the role assigned by the IAP to review and re-review adjudicators.  In these 

circumstances, no deference is required because the supervising judge misdirected himself as to 

the appropriate test.   
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B. IAP adjudicators’ decisions are not subject to judicial review 

51. This Court has recently held that “the purpose of judicial review is to ensure the legality of 

state decision-making.”35  There must be “an exercise of state authority” that is “of a sufficiently 

public character.”36  Absent these factors, a court claim must be founded on a valid cause of action, 

such as contract, tort, or restitution.37 

52. No court has ever held that the IAP exercises state authority.  Although it has been noted 

in obiter that “there are arguably aspects of the Settlement Agreement that seek to structure 

relationships between Canada and Aboriginal people,”38 and even that it has “an overwhelmingly 

public law flavour,”39 this Court has affirmed that the IRSSA “is at root a contract.”40  

53. The IRSSA has the force of law not because of any administrative or legislative act by the 

government, but as a result of a court order issued to give effect to a contractual settlement of 

private law claims in tort.  IAP adjudicators exercise powers granted to them by contract, and they 

do not exercise any statutory powers.  IAP adjudicators, who are themselves appointed by 

consensus of the parties to the contract, apply the compensation rules agreed to by the parties in 

the contract, utilizing the procedure agreed to by the parties in the contract.  The fact that the 

contract was approved by court order does not transform the operation of this private settlement 

into a public act.   

54. The question of whether IAP adjudicators’ decisions could be subject to judicial review 

was first addressed in Schachter SC by Chief Justice Winkler, who had previously issued the order 

in Baxter, the lead decision approving the IRSSA.  He held: 

The argument regarding judicial review similarly has a fatal flaw. The reality is that 

the Chief Adjudicator, in conducting a paragraph 19 review, is acting pursuant to 

the terms of orders issued by nine superior courts. The courts issued those orders 

                                                 
35 Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) v. Wall, 2018 SCC 26 

[Highwood Congregation], at para. 13 (emphasis added.). 
36 Highwood Congregation, at para. 14 (emphasis added). 
37 Highwood Congregation, at paras 13 and 28-31. 
38 Fontaine v. Canada (Attorney General), 2013 ONSC 684, at para. 56. 
39 Fontaine v. Canada (Attorney General), 2016 ONCA 241, at para. 294, per Sharpe J.A. 

dissenting. It was the majority’s judgment in this case, not Justice Sharpe’s, that was confirmed 

by this Court.  
40 Canada (Attorney General) v. Fontaine, 2017 SCC 47 [IAP Records SCC], at para. 35. 
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through the exercise of jurisdiction arising from the pertinent statutes, rules of court 

and, as stated by the Supreme Court of Canada in Western Canadian Shopping 

Centres Inc. v. Dutton (2001 SCC 46 at para. 34) the "inherent power to settle the 

rules of practice and procedure as to disputes brought before them ... ". Judicial 

review may be available where a statutory power of decision has been exercised by 

an inferior tribunal, but a superior court does not judicially review its own order. 

Here, where the Chief Adjudicator is acting pursuant to a term of the orders issued 

by superior courts, he cannot be said to be exercising a statutory power of decision 

subject to judicial review. 

Further, it must be remembered that the right to have a claim assessed in the IAP, 

or for counsel to receive fees in respect of that assessment, are incidents of the 

Settlement Agreement and the terms of orders approving and implementing that 

Settlement. Class members were given an opportunity to opt out of the Settlement.  

Those who chose to advance claims through the Settlement are bound by its terms, 

as are the counsel who choose to represent them. Moreover, they are bound by all 

of the terms of the Settlement and cannot attempt to expand upon them to serve 

their own purposes.41 

55. In Schachter CA, the Ontario Court of Appeal upheld this point, stating: 

The Administrative Judge also correctly concluded that there is no right to seek 

judicial review from a legal fee review decision of the Chief Adjudicator.  The 

court's jurisdiction to issue a declaration under s. 2(1)2 of the Judicial Review 

Procedure Act, R.S.O. 1990, c. J.1 (the "JRPA") relates only to “the exercise, 

refusal to exercise or proposed or purported exercise of a statutory power”.  As the 

Administrative Judge explained, the Chief Adjudicator is not exercising a statutory 

power of decision, but rather renders his fee review appeal decision pursuant to the 

authority derived from the implementation orders, as approved by the relevant 

provincial and territorial superior courts. 

The appellant further contends that the office of the Chief Adjudicator is a quasi-

judicial public body that is subject to judicial review proceedings by way of an 

application for an order in the nature of mandamus or certiorari under s. 2(1)2 of 

the JRPA.  I do not agree with this assertion.  Judicial review is not available to 

review the exercise of authority by a judicially created body, which has been given 

certain duties as provided by the terms of the [Settlement Agreement]. and the 

implementation orders.  The office of the Chief Adjudicator was created by order 

of the courts in approving the negotiated terms of settlement of class action 

litigation.  The authority of that office is exercised in relation to those class 

members who have elected to advance claims through the IAP and their counsel.  

The terms of the [Settlement Agreement] and the implementation orders set out the 

                                                 
41 Schachter SC, at paras. 19-20. 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html#sec2subsec1_smooth
https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html#sec2subsec1_smooth
https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html
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process for reviewing decisions of the IAP Adjudicators. Recourse to the courts is 

only available if it is provided for in the S.A. or the implementation orders.42 

56. While Schachter involved the issue of judicial recourse from a decision made by the Chief 

Adjudicator in the fee review process established by the Implementation Orders, the same principle 

applies to IAP compensation decisions.  Subsequent courts have confirmed that judicial review of 

decisions of the IAP adjudicators is not available.43 This includes the lower courts’ decisions in 

the case under appeal.44  

57. The appellants argue that the right to judicial review of decisions of IAP adjudicators is 

grounded in the court orders approving the IRSSA, the class proceedings statutes applicable to the 

IRSSA and the inherent jurisdiction of the courts.  Essentially, they assert that because the courts 

have supervisory authority over the administration and implementation of the IAP, IAP 

adjudicators’ decisions should be subject to judicial review in the same manner as decisions made 

by administrative tribunals established by statute.  

58. These arguments misapprehend the very nature of judicial review.  The appellants are 

critical of the Ontario Court of Appeal’s decision in Schachter CA, stating that “the rule against 

judicial review is simply asserted, without the citation of any authority for the rule and without 

any persuasive reasoning for it” (appellants’ factum, para.  62).  With respect, the Ontario Court 

of Appeal was clear about the basis for its decision.  The Chief Adjudicator does not exercise any 

                                                 
42 Schachter CA, at paras. 51-52. 

43 N.N. at paras. 65-85; Bundled RFDs, at para. 52; Fontaine v. Canada (Attorney General), 2018 

ONSC 103, at para .136; Fontaine v. Canada (Attorney General), 2015 ABQB 225, at para. 53; 

Fontaine v. Canada (Attorney General), 2018 BCSC 471, at para. 60; Tourville v. Fontaine, 2017 

BCCA 325, at para. 10; Fontaine v. Canada (Attorney General), 2017 BCSC 1633, at para.52; 

Fontaine v. Canada (Attorney General), 2018 BCSC 375, at para.75; Fontaine c. Procureur 

général du Canada, 2018 QCCS 998, at para.16; Fontaine c. Procureur général du Canada, 2018 

QCCS 997, at paras. 17-18 Fontaine v. Canada (Attorney General), 2018 BCSC 63 [Procedural 

Fairness RFD], at para. 76; Spanish CA, at para. 51; Fontaine v. Canada (Attorney General), 2016 

ONSC 4326, at paras. 41-43; Fontaine v. Canada (Attorney General), 2014 ONSC 283, at paras. 

167-171; Fontaine v. Canada (Attorney General), 2015 ONSC 3611, at para. 41; Fontaine v. 

Canada (Attorney General), 2014 ONSC 4585, at para. 42; Fontaine et al. v. Canada (Attorney 

General) et al., 2014 MBQB 200, at para.54; Fontaine et al. v. AG Canada et al., 2015 MBQB 

158 [REO #1], at para. 21. 
44 MBCA Reasons, at para. 48, A.R. Tab 6, at para. 48; Fontaine v. Canada (Attorney General), 

2016 MBQB 159 [MBQB Reasons] at para. 28, A.R. Tab 4, p. 34. 
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statutory power of decision or any power granted by the executive.  His authority comes from the 

agreement of the parties, given effect by court order.   

59. Judicial review is grounded in ensuring respect for the roles of the legislature, the executive 

and the courts.  At para. 48, the appellants quote from, but seem to fundamentally misunderstand, 

the following comments by Justice Deschamps in her concurring judgment in Dunsmuir:  

Parliament and the legislatures cannot totally exclude judicial oversight without 

overstepping the division between legislative or executive powers and judicial powers…. 

Judicial review of administrative action is rooted in these fundamental principles and its 

boundaries are largely informed by the roles of the respective branches of government.45  

60. At para. 49, the appellants speak about the “boundaries” of the IAP.  But Justice Deschamps 

was not discussing the “boundaries” of a particular tribunal; she was talking about how the nature 

and scope of judicial review itself is framed by the relationship between the judicial and legislative 

branch.  None of that applies to the IAP.  The legislature cannot create a tribunal to make decisions 

on matters that affect the public and then exclude those decisions from court review.  But that is 

not what happened in this case.  Here, parties to an agreement to settle tort litigation created a 

means of distributing settlement proceeds based on determinations made in a specialized, closed 

process.  There is no constitutional concern with the parties deciding not to provide a means of 

accessing the courts to review those compensation decisions. 

61. This analysis does not change just because Canada is one of the parties to the IRSSA.  If 

the participation of a government as a contracting party was enough to trigger judicial review, then 

any arbitration decision involving a government body would be subject to judicial review.  This 

Court has recently recalled the distinction between a public body’s “private power” and those that 

are “central to the administrative mandate given to it by Parliament.”46  The necessary prerequisite 

to trigger judicial review is the source of the decision-maker’s authority, not the identity of the 

parties. 

62. The appellants argue that because the courts have supervisory authority over the 

implementation of the IRSSA generally, the principles of judicial review from cases such as 

                                                 
45 Dunsmuir v. New Brunswick, 2008 SCC 9 (“Dunsmuir”), para. 159. 
46 Highwood Congregation, at para. 14. 
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Dunsmuir automatically apply, including the presumption that decisions will be subject to review 

on the basis of reasonableness.  The appellants suggest that “it is unnecessary for the courts to 

fashion a sui generis and ad hoc basis for judicial review in the IAP” (appellants’ factum, para. 

50).  However, the question of the respective roles of courts and IAP adjudicators engages not 

statutory interpretation but rather contract interpretation.  These roles are determined not by the 

division between the legislative or executive and judicial branches of government, but by the 

intentions of the parties.  The question is thus by its nature, sui generis or specific to the IRSSA.  

63. It is true, as the appellants assert, that one of the sources of the courts’ authority to supervise 

the implementation of the IRSSA is the class proceedings legislation.  But the critical question in 

determining whether IAP decisions are subject to judicial review is not the source of the court’s 

authority but that of the adjudicators whose decisions are at issue.  The fact that the court has 

authority, in part as a result of statute, to supervise the implementation of the agreement, does not 

render the IAP itself a “hybrid creation of statute, court order and agreement” as alleged by the 

appellants.  

64. The appellants suggest that because the supervisory court has jurisdiction, and indeed an 

obligation, to ensure that class members receive the “promised benefits” of the IRSSA, this means 

that the court has an obligation to review the decision of every IAP claimant who requests it, 

presumably to determine whether the claimant is receiving the compensation “promised” by the 

IRSSA.   

65. Courts do not have any jurisdiction, let alone an obligation, to ensure that each claimant 

receives the compensation that a court would consider them to be entitled to.  This would involve 

the courts, and not the decision-makers chosen by the parties, applying the IAP compensation 

rules.  What the IRSSA promised individual claimants, and what the courts must ensure they 

receive, is not a specific level of compensation, but “a contractual right to have compensable 

claims adjudicated under the negotiated IAP.”47  That promise includes the assessment of 

compensation by adjudicators selected by the parties.  The general supervisory jurisdiction of the 

                                                 
47 N.N. at para. 83. 
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courts provides them with the ability to ensure that this contractual commitment is fulfilled.  This, 

however, does not involve the courts engaging in judicial review.  

C. The supervisory jurisdiction of the Court does not authorize appeals 

66. The appellants argue, in the alternative, that since the decision of the Ontario Court of 

Appeal in Schachter, it is recognized that the Court’s general supervisory role over the IRSSA 

provides authority to intervene in IAP cases in “exceptional circumstances” and that an 

unreasonable interpretation of the IAP constitutes an exceptional circumstance.  In effect, the 

appellants’ argument amounts to an assertion that the parties intended that individual IAP 

determinations could be appealed to the courts on a deferential standard of reasonableness.  This 

is not what the cases have held, and the appellants’ assertion is not supported by an examination 

of the IRSSA.   

i. Decisions of Chief Justice Winkler and the Schachter case 

67. From the inception of the IAP, courts have recognized that court supervision of the 

IRSSA’s implementation is distinct from the question of whether courts can review individual IAP 

decisions. 

68. The need for a process for court supervision of the IRSSA was recognized by Winkler 

R.S.J.’s judgment in Baxter which is the lead set of reasons approving the IRSSA.48  Baxter led to 

the Implementation Orders, including provision for the RFD court protocol.  In two subsequent 

decisions, then Chief Justice Winkler made it very clear that the RFD process could not be used 

as a further level of appeal or substantive review of IAP decisions. 

69. The first attempt to utilize the RFD process to review or appeal a decision made in the IAP 

involved a fee review decision made by the Chief Adjudicator’s designate under the fee review 

process that was also established in the Implementation Orders.  In the first level decision, 

Schachter SC,49 Chief Justice Winkler held that the Ontario Approval Order was the “final order 

                                                 
48 Baxter, at para 81. 

49 This RFD was brought jointly by the Schachter law firm and the Chief Adjudicator. The Chief 

Adjudicator sought general directions regarding the extent to which IAP legal fee reviews 
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of judgment with respect to the litigation” regardless of the fact that it created a claims adjudication 

process (para. 15).  After the appeal period for the Approval Order expired, “the only appeal rights 

from decisions rendered under the claims administration and assessment process in respect of 

individual claims are those expressly set out in the terms of the order” (para. 17).  Then Chief 

Justice Winkler noted, at para. 20:  

Further, it must be remembered that the right to have a claim assessed in the IAP, 

or for counsel to receive fees in respect of that assessment, are incidents of the 

Settlement Agreement and the terms of orders approving and implementing that 

Settlement.  Class members were given an opportunity to opt out of the Settlement.  

Those who chose to advance claims through the Settlement are bound by its terms, 

as are the counsel who choose to represent them.  Moreover, they are bound by all 

of the terms of the Settlement and cannot attempt to expand upon them to serve 

their own purposes. 

70. He also held, at para. 22:   

Further, no right of appeal can be grounded on the supervisory jurisdiction that the 

courts have over the implementation of the Settlement and the Settlement Orders.  

In other words, there is no implicit right to appeal each determination made within 

the context of the claims administration or assessment process as an incident of the 

judicial oversight function. 

71. Chief Justice Winkler later considered another RFD based on an allegation of bias made 

against an adjudicator.50  He held, at para. 22: 

Once the Chief Adjudicator has rendered his or her review decision, the provisions 

for review within the Settlement Agreement are exhausted.  There is no further right 

of appeal.  While the supervising courts maintain jurisdiction over the settlement 

and its implementation, a supervisory jurisdiction does not give a party to the 

settlement a general right of appeal, in the absence of specific language in the 

Settlement Agreement.  The Settlement Agreement contains no such right.    

                                                 

conducted by him or his designate are subject to any further appeal; if there is a right to further 

appeal, to whom the appeal lies; and the nature of such appeal (para. 8). The Schachter law firm 

also sought directions specific to a particular fee review decision by the Chief Adjudicator (para. 

9). 

50 Unreported, September 26, 2011, Court File No.00-CV-192059CP [“SSJSSM RFD”] 
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72. According to Chief Justice Winkler, there was no room at all for judicial interference with 

the holdings of IAP adjudicators.  When Schachter SC was appealed, the Ontario Court of Appeal 

confirmed that the IRSSA provided no ability to bring a judicial review or an appeal of an IAP 

decision and then stated (per Rouleau J.A. at para. 53): 

I turn now to whether a process, other than an appeal or judicial review, is available 

to review a decision by the Chief Adjudicator.  The Administrative Judge properly 

confirmed that the IAP Adjudicators "cannot ignore" the provisions of the 

implementation orders and that "it remains necessary for Adjudicators to apply the 

required factors" when conducting a legal fee review at first instance.  In the 

perhaps unlikely event that the final decision of the Chief Adjudicator reflects a 

failure to consider the terms of the S.A. and implementation orders, including the 

factors set out in para. 18 of the implementation orders, then, in my view, the parties 

to the S.A. intended that there be some judicial recourse.  Having said that, I 

emphasize my agreement with the Administrative Judge's comment, at para. 22 of 

his reasons, that "there is no implicit right to appeal each determination made within 

the context of the claims administration or assessment process as an incident of the 

judicial oversight function".  As I will go on to explain, the right to seek judicial 

recourse is limited to very exceptional circumstances. (Emphasis added.)  

73. The Court held, at para. 57, that the RFD process could be used to review a decision only 

where there was a “failure to comply with the terms of the [Settlement Agreement] or the 

implementation orders.”  By way of example, the Court noted that the Implementation Orders set 

out the factors to be considered in conducting a fee review, and held that a refusal to consider those 

factors would be reviewable by way of RFD.   

74. The Court held, at paras. 54 and 58: 

The parties intended that implementation of the S.A. be expeditious and not mired 

in delay and procedural disputes. As noted by the Chief Adjudicator, there are 

already many checks and balances in place to ensure that the process is 

administered fairly and in accordance with the terms of the S.A. The Chief 

Adjudicator is granted broad discretion by the terms of the S.A. (para. 54) 

*** 

Before leaving this issue, I note that I agree with the Chief Adjudicator's submission 

that allowing a party to request directions when it is alleged that the Chief 

Adjudicator's decision reflects a failure to apply the terms of the implementation 

orders raises concerns about finality, efficiency and has the potential to overburden 

the Administrative Judges.  However, I am satisfied that these concerns are 

alleviated by the clear limits on when such a request is available.  Moreover, the 
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Administrative Judges who hear such requests are well aware of the concerns that 

led to the adoption of the implementation orders, namely, the need to protect 

vulnerable claimants and the need for timely resolution of disputes in light of the 

advanced age of many claimants: see Baxter, at paras. 74 and 85 (para. 58). 

75. Thus, Schachter CA established a court could interfere with an IAP adjudicator’s decision 

only where the adjudicator failed to consider or apply the terms of the IAP, a circumstance it 

characterized as exceptional and unlikely.  This does not involve the court in reviewing for error 

the findings made by adjudicators.  Rather, the court is ensuring that adjudicators act with a view 

to implementing the IAP’s terms. 

ii. Cases since Schachter 

76. The appellants’ factum, at para. 74, purports to review the cases which have addressed 

court review of IAP decisions, and suggests that the period 2012 to 2016 “is characterized by 

supervising court decisions that continue to make determinations about the reasonableness of 

adjudicator decisions in the IAP, notwithstanding Schachter”.  With respect, this is a serious 

mischaracterization of what occurred.  First, it is unclear how courts could have “continued” to 

review IAP decisions for reasonableness when no court had yet done so.  Chief Justice Winkler 

and the Ontario Court of Appeal had each specifically held that such a review was not available.   

77. Second, the appellants entirely fail to mention the decision of Justice Nation in Fontaine v. 

Canada (Attorney General), 2015 ABQB 225 [“Grouard”].  In that case, Justice Nation held that 

as long as an adjudicator interpreting the IAP acts within his or her jurisdiction, the decision should 

not be interfered with by a court.  The question at issue was whether or not IAP adjudicators have 

the jurisdiction to determine when an institution listed in the IRSSA ceased to operate as an IRS.  

Justice Nation concluded that they indeed had the jurisdiction to interpret the IRSSA to determine 

whether or not an institution fell within the IRSSA. 

78. Justice Nation then went on to conclude that as long as the adjudicator acted within his or 

her jurisdiction, the court was not required to review the substance of the decision.  She held “[t]he 

IAP is established by the IRSSA and that agreement makes no provision for any appeal or review 

to this or any of the supervising courts of the decisions made in that process.”51  

                                                 
51 Grouard at para. 53. 
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79. The appellants in fact cite only one case between 2012 and 2015 where the court reviewed 

an IAP decision for reasonableness.  In Fontaine et al v. Canada (Attorney General) et al, 2014 

MBQB 200 (”Resident’s Decision”), at paragraph 51, Justice Schulman held that because of 

conflicting decisions of IAP adjudicators, and because the matter was of the “utmost importance,” 

it fell within the exceptional circumstances outlined in Schachter CA.  In the case at bar, the 

Manitoba Court of Appeal specifically declined to follow the Resident’s Decision.52 

80. Moreover, Justice Schulman revisited the issue of access to the courts in REO #1, which 

was released after the Grouard decision.  That decision, which involved the review of legal fees 

of the appellant law firm in the present case, seems to accept that a disagreement in interpretation 

is not sufficient to trigger the court’s limited jurisdiction on an RFD to review whether an 

adjudicator failed “to enforce the provisions of the IRSSA or the Implementation Orders.”53  It 

also expressly acknowledges that neither appeals nor judicial reviews are available to a claimant 

or lawyer who acts for a claimant under the IRSSA.54 

81. The appellants rely on Fontaine v. Canada, 2016 ONSC 4326 [“Spanish SC”) as an 

example of courts “continuing” to review substantive IAP decisions for reasonableness.  In that 

case, the eastern administrative judge, Justice Perell, held that supervisory courts have a “general 

curial review” jurisdiction with respect to IAP adjudicators’ decisions.  Justice Edmond relied on 

that general curial review jurisdiction as the basis for his authority to set aside the IAP re-review 

adjudicator’s decision in the case under appeal.  However, Justice Brown, and all appellate courts 

who have considered the question have held that no such error-correcting jurisdiction exists.  

82. In Bundled RFD, Justice Brown heard RFDs from five claimants dissatisfied with the 

results of their IAP claims.  She noted that in hearing the five together, it became apparent that 

while each appeared “exceptional,” they were in fact difficult to distinguish from “ordinary 

appeals.”  Justice Brown confirmed that the appropriate test for court intervention, or “judicial 

recourse” was that set out in Schachter.  In the course of her decision, she noted that: “Despite my 

                                                 
52 MBCA Reasons at para. 68, A.R. Tab 6, p. 78. 
53 REO #1, at para. 23. 
54 REO #1, at para. 21. 
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years of administering the IRSSA, it would be impossible for me to know better than those who 

have been immersed in the IAP since the IRSSA, and with it the IAP Model, were implemented.”55 

83. Soon after, in Spanish CA, the Ontario Court of Appeal overturned Justice Perell’s holding 

that there was a general curial review jurisdiction and confirmed their agreement with Justice 

Brown’s analysis.56  In their respective decisions, both Justice Brown and Sharpe J.A. held that a 

standard of review analysis is untenable in the IAP context. 57 The court is not engaged in an appeal 

or judicial review, where the court might assess the correctness of a holding or whether the decision 

maker’s reasoning and result fell within a range of reasonable outcomes.  Rather, the court’s role 

is to ensure that those decision-makers who have exclusive jurisdiction to interpret and apply the 

IAP in the context of individual claims are carrying out the tasks which the parties have assigned 

to them.  

84. Justice Sharpe held that Justice Perell had erred by reviewing the substance of the IAP 

adjudicators’ decisions for error.  Justice Sharpe found that when a supervising judge engages in 

“a detailed review of the factual findings made by the Adjudicator” this leads to the court assuming 

“a role the IAP specifically assigns to the Review Adjudicator.”58  In particular, Sharpe J.A. 

emphasized that “disagreement with the result reached does not equate to a failure to enforce the 

IRSSA agreement or apply the IAP model, thereby justifying judicial intervention.  If it did, all 

IAP decisions would be appealable to the courts, the very thing Schachter forbids.”59 

85. Sharpe J.A. acknowledged in Spanish CA that “the administrative judge was motivated by 

a genuine and sincere desire to see that justice was done in this particular case.”  He went on to 

caution that “doing justice, however, involves more than going straight to what the judge thinks is 

the right result.  Justice requires that procedural rules and jurisdictional boundaries designed to 

protect the rights of all parties be respected.”60 

                                                 
55 Bundled RFD, at para. 180. 
56 Spanish CA. 
57 Spanish CA, para. 52; Bundled RFD, para 177.  
58 Spanish CA, at para. 55. 
59 Spanish CA, at para. 55. 
60 Spanish CA, at para. 63. 
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86. The Ontario Court of Appeal’s approach was adopted by the Manitoba Court of Appeal in 

the present case.  Courts cannot succumb to the temptation to review the substantive 

determinations of IAP adjudicators in an effort to address what may be perceived as an error. The 

entire IAP is premised on delivering settlement benefits in a timely and manageable way, by 

moving cases out of court and into a custom-designed process.  The court’s role in this context is 

to ensure that the exclusive jurisdiction of the adjudicators is exercised in manner that has regard 

to the IAP compensation rules, as those are understood by adjudicators.   

iii. The court’s general supervisory authority can be used to supplement, not supersede, 

the ability of IAP adjudicators to ensure fairness and compliance with obligations in 

the IAP 

87. In addition to intervening when adjudicators fail to carry out their functions under the IAP, 

the supervising court also has a role supplement the remedial authority of IAP adjudicators.  This 

has arisen primarily in unanticipated situations where the fairness and proper implementation of 

the IAP is at stake.  

88. Following Schachter CA, Justice Perell concluded that the supervisory jurisdiction of the 

court permitted it to order Canada to comply with its disclosure obligations under the IAP, a power 

which IAP adjudicators do not have.61 In Spanish SC, he further concluded, and Canada agreed, 

that the remedial jurisdiction of the supervising court described in Schachter CA permitted the 

remittal of a claim for rehearing in the circumstance of dispositive newly discovered evidence.62   

89. Since the Manitoba Court of Appeal’s decision under appeal was issued, the British 

Columbia Court of Appeal has endorsed the Schachter approach, and has also identified a role for 

the court’s supervisory jurisdiction in supplementing the authority of adjudicators to issue 

remedies for IAP claimants disadvantaged by late disclosure in the IAP.   

90. Two of the claimants in the Bundled RFD case appealed the dismissal of their RFDs.  In 

N.N., decided after the decision of the Court below in the case at bar, the British Columbia Court 

                                                 
61 Fontaine v. Canada (Attorney General), 2014 ONSC 283, at paras. 206-207. 

62 Rather than providing that remedy, he revisited and corrected the decision himself which the 

Court of Appeal reversed. 
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of Appeal upheld Justice Brown’s finding that the Schachter test was the applicable approach. 

Justice MacKenzie, for the majority, stated: 

In my view, the judge correctly recognized the need to ensure that “finality is 

preserved and the expertise of the Chief Adjudicator and those under his 

supervision is recognized” (at para. 178).  This is consistent with Sharpe J.A.’s 

conclusion in Spanish IRS, which I repeat for ease of reference: 

[51] … The IAP represents a comprehensive, tailor-made scheme for the 

resolution of claims by trained and experienced adjudicators, selected 

according to specified criteria and working under the direction of the Chief 

Adjudicator. Allowing appeals or judicial review to the courts from IAP 

decisions is not contemplated by the IAP, the IRSSA or the Implementation 

Orders. Allowing appeals or judicial review would seriously compromise the 

finality of the IAP and fail to pay appropriate heed to the distinctive nature of 

the IAP and the expertise of IAP adjudicators.63 

91. Justice Mackenzie held, however, that Brown J. had erred in her application of the 

Schachter test with respect to one RFD.  That case involved the impact of a newly discovered 

document on an IAP claim.  Justice Brown had held that the new evidence would not likely have 

made any difference to the outcome of the claim.  Justice MacKenzie found that Justice Brown 

has misapprehended the significance of the new evidence.  Because of the likelihood that the new 

evidence would affect the outcome of the hearing, she held that the claimant had established 

“exceptional circumstances” that required a new hearing.  

92. In ordering a new hearing, Justice MacKenzie found that any other result would be contrary 

to the principles of natural justice, and inconsistent with the IRSSA’s objectives.  She held, at para. 

167: 

There is no question that access to judicial recourse is very limited.  The courts have 

interpreted it as requiring very exceptional circumstances.  However, as observed in 

Fontaine SCC at para. 5, the IRSSA is a comprehensive settlement that seeks to achieve a 

“fair, comprehensive and lasting resolution of the legacy of Indian Residential Schools” 

and aims to promote “healing, education, truth and reconciliation and commemoration”.  

Ultimately, the IRSSA requires a balance be struck between efficiency and finality on the 

one hand, and fairness on the other. 

                                                 
63 N.N., at para. 81. In dissent, Justice Hunter endorsed the Schachter test, but would have 

dismissed the appeal on the basis that Justice Brown was entitled to deference on the issue of 

whether the “exceptional circumstances” test was met. 
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93. This did not involve the court in interfering with the re-review adjudicator’s decision, 

because the re-review adjudicator had held that he had no jurisdiction to consider the new evidence, 

a position that has been taken by some, but not all, IAP adjudicators.   

94. Justice Mackenzie is surely correct that the elaborate adjudication system devised by the 

parties entitles IAP claimants to a level of natural justice and procedural fairness.  While Justice 

MacKenzie held that only a court can order the reopening of concluded claims (where the internal 

levels of review within the IAP have been exhausted), she did not specifically address the question 

of whether review or re-review adjudicators are able to order ongoing cases to be reopened to 

consider newly discovered evidence.  IAP review and re-review adjudicators have not been 

consistent on this point, and the question is currently before the British Columbia Court of Appeal, 

in an appeal of decision by Justice Brown that IAP adjudicators have no such authority.64  It would 

appear that the better approach is to find that the parties intended the IAP to be procedurally fair 

and that IAP adjudicators can apply the relevant principles while the review process is ongoing.  

This is consistent with Chief Justice Winkler’s ruling in the SSJSSM RFD and both the majority 

and dissenting justices in N.N, that an allegation of bias falls squarely within the ambit of the 

review and re-review mandate and, when responded to accordingly, is not an exceptional 

circumstance triggering jurisdiction for judicial recourse.  

95. However, if the need arises for a remedy after the IAP review process is complete (for 

example, if relevant evidence is discovered after that time) this is an appropriate “exceptional 

circumstance” in which judicial recourse would be available.  This would involve the court’s 

supervisory authority being utilized in a way to fill in the gaps left by the IAP provisions, which 

is an appropriate role for a supervising court.  This is very different than what the appellants in this 

case propose.  

96. If review and re-review adjudicators can effectively consider and give effect to principles 

of fair procedure within the internal review processes, then the supervising courts’ jurisdiction to 

address these matters is appropriately limited to exceptional cases.  If only the courts can consider 

these matters, however, then the court’s jurisdiction may well be broader when these issues are at 

stake.  The Chief Adjudicator submits that the more coherent and better approach is to recognize 

                                                 
64 Procedural Fairness RFD. 
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that review and re-review adjudicators are also bound to apply principles of fair procedure in the 

IAP, such that only in exceptional circumstances will courts be required to intervene in IAP 

decisions on that basis.  

iv. The parties did not intend for individual IAP claims to be appealed to the Court  

97. Finding a general right of appeal from compensation decisions, or seeking a ruling that 

adjudicators have erred in the application of the IAP, is not “filling in a gap” in the IRSSA.  The 

parties must be taken to have turned their mind to the question of whether any appeal should be 

available, given that one was specifically provided from CEP decisions and not for those arising 

from the IAP, and given that making such appeals available would significantly undermine the 

IRSSA’s objectives. 

98. Careful review of the IRSSA reveals that the parties exhaustively considered the 

circumstances in which the supervising court would be engaged.  As noted, individual CEP 

determinations can be appealed to the court65 but there is no parallel provision for IAP claims.  The 

parties also permitted applications to the court regarding the addition of institutions to Schedule 

F,66 the determination of disputes involving the Truth and Reconciliation Commission,67 and 

various administrative matters.  

99. Indeed, there are only two IRSSA provisions involving access to the courts related to the 

IAP.  The first permits such access if it is necessary to modify the IAP to ensure that claims can 

be processed at the volumes set out in article 6.03(3) of the IRSSA.68  The second permits the 

Chief Adjudicator to grant access to the courts in three specific and defined circumstances.69   

100. These extensively negotiated and carefully drafted exceptions indicate the parties’ 

intention that the IAP would be a closed process, with decisions to be made by adjudicators and 

not by courts.  The parties intended that court involvement might be necessary not to interpret 

                                                 
65 IRSSA, art. 5.09(2), p. 49.  See also IRSSA, art. 5.04(3), p. 45, which permits the Court to 

order deadline extensions for CEP applications; no similar provision is provided for the IAP 

deadline. 
66 IRSSA, art. 4.11(12)(l), p. 38 and art. 12.01(5), p. 64. 
67 IRSSA, art. 7.01(3), p. 54. 
68 IRSSA, art. 4.11(12)(q), p. 39 and art. 6.03(3), p. 53. 
69 Sch. D, art. III(b)(iii), p. 8. 
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Schedule D but rather to ensure that adjudicators and the Secretariat could in fact implement the 

IAP in the manner the parties intended, and to achieve the intended result of determining thousands 

of claims in a relatively short time period.  Opening up every IAP decision to judicial review would 

in fact undermine the parties’ stated intention of resolving a minimum of 2,500 claims per year 

and processing each claim within nine months of being admitted to the process.70 

101. Likewise, the parties foresaw that interpretive direction might be needed in the IAP, but 

they entrusted this function not to the courts but to the IAP Oversight Committee (subject to 

approval by the NAC).71  This procedure reflects the consensus-driven approach towards the IAP 

that is also seen in the selection and training of adjudicators.  It is also consistent with the express 

provision that there is to be no stare decisis in the IAP,72 and that any changes in interpretation 

should only bind those who have two weeks’ advance notice before their hearing.73 

102. Conversely, other class action settlement agreements make express permission for appeals 

to the supervising courts from claims determination processes.  For example, the Pre-1986/Post-

1990 Hepatitis C Settlement Agreement allows for an appeal to the supervising court on limited 

grounds.74 

D. The case before this Court does not involve ‘exceptional circumstances’ 

103. The appellants’ primary argument is that Ontario Court of Appeal erred in Schachter CA 

by holding that judicial review was not available to IAP claimants.  In the alternative, they argue 

that the Schachter test of exceptional circumstances is met in this case because the IAP 

adjudicators failed to apply the IAP to the claimant’s claim.  

104. Justice Edmond stated that his jurisdiction was limited to “ensuring that the Re-Review 

Adjudicator did not endorse a legal interpretation that is so unreasonable that it amounts to a failure 

to properly apply the IAP to the facts of a particular case.”75  At first blush, this may sound like 

the judge construed his jurisdiction narrowly.  However, when the totality of the decision is 

                                                 
70 IRSSA, art. 6.03(1)(a), p. 51. 
71 Sch. D, art. III(r)(iii), p. 16. 
72 Sch. D, App. X, s. 5, p. 42. 
73 Sch. D, III(r)(iii), p. 16. 
74 Desjardins c. Canada (Procureur général), 2010 QCCS 1252, at para. 4. 
75 MBQB Reasons, at para. 40, A.R. Tab 4, p. 40 
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considered, it is clear that, relying on Justice Perell’s holding in Spanish SC that a supervising 

court exercises a general curial review jurisdiction over IAP decisions, Justice Edmond actually 

engaged in a detailed review of the decision of the initial adjudicator and identified what he 

believed to be errors in her analysis of whether the claimant had established sexual abuse at the 

SL1.4 level.  He found that these errors were unreasonable, and that they should have been 

corrected by the review and re-review adjudicators.  He then found that their alleged failure to do 

so constituted a “misapplication of the IAP Model” and that this was sufficient to enable him to 

set the re-review decision aside. 

105. In so doing, the supervising judge committed precisely the same error as Justice Perell in 

Spanish SC: he improperly took on the role that the IRSSA assigns to review adjudicators.  The 

supervising judge was entitled to consider whether the re-review adjudicator had conducted a 

review to determine whether there had been a misapplication of the IAP Model.  If there had been 

no such review by the re-review adjudicator, there would have been a basis for finding that there 

had been a failure to apply the terms of the IAP.  But disagreement with the outcome of the re-

review cannot be sufficient to justify judicial intervention.  If it were, all such decisions would be, 

in effect, subject to an appeal to the courts. 

106. At para. 43, Justice Edmond stated the core of his conclusion: 

The decision of the Re-Review Adjudicator is inextricably tied to the Adjudicator’s 

interpretation of SL1.4.  If there was a misapplication of the IAP, and the Re-

Review Adjudicator failed to correct it, then the IAP has not been properly applied. 

107. This passage makes it clear that the basis for intervention was solely the supervising 

judge’s disagreement with the re-review adjudicator’s analysis of whether the initial adjudicator 

had misapplied the IAP Model.  He simply engaged in the same analysis assigned by the IAP to 

the IAP adjudicators and came to a different result.  This is not an exceptional circumstance that 

provides a right to judicial recourse. 

108. In Spanish CA, Justice Sharpe held, at para. 60: 

The administrative judge appears to have taken the view that if, in his judgment, 

M.F. was entitled to compensation, any other conclusion necessarily reflected a 

failure to apply the IAP model.  In my respectful opinion, that approach reflects a 

failure to follow the strictures imposed in Schachter on recourse to the courts from 
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IAP decisions, and one that, if accepted, could significantly undermine the finality 

and integrity of the IAP. 

109. Similarly, in this case, Justice Edmond appears to hold, at para. 39, that the fact that 

compensation was denied when he thought it should have been awarded was sufficient to justify 

setting aside the decisions of the three IAP adjudicators, all of whom carried out the roles assigned 

to them under the IAP.  The fact that the judge disagreed with the adjudicators who denied the 

compensation cannot in itself be an exceptional circumstance justifying the court’s interference 

with what the parties designed to be a closed process.  

110. The appellants argue that any failure to apply the IAP terms in a “reasonable” manner 

amounts to a failure to apply the IAP’s terms, justifying the court’s intervention.  This is what the 

appellants mean when they say at para. 92 of their factum that reasonableness is “inescapable.”  

They argue that the court must assess whether an adjudicator has “meaningfully” complied with 

the IAP rules.  In effect, the appellants seek to restore the approach of Justice Perell in the Spanish 

RFD and of Justice Edmonds in this case – that is, that courts have a “curial review jurisdiction” 

that permits them to engage in an error correcting review of IAP decisions.  

111. If the appellants are correct, supervising judges will be engaged in essentially the same 

exercise as reviewing adjudicators acting under the review provisions of the IAP.  Their judgments 

would then be subject to further appeal, thus layering additional reviews on top of what is provided 

for in the IRSSA, in the context of a settlement agreement that provides no right of appeal or other 

judicial recourse from IAP decisions.  

112. Ultimately, the question before the adjudicators was whether, in all the circumstances of 

the case, the claimant had discharged his burden to demonstrate that the incident he had 

experienced constituted sexual abuse at the SL1.4 level.  This is a matter within the core of the 

exclusive jurisdiction of IAP adjudicators.  

113. There can be no doubt that the parties expected that specially selected and trained 

adjudicators in the IAP would develop expertise applying the highly complex scheme set out in 

Sch. D.  For interpretive questions involving the IAP Model, the framers of the IAP provided all 

parties with two levels of review by other adjudicators who would share that expertise.  But they 
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made no provision for any appeal to the courts on questions of law.  This determination by the 

parties of the appropriate appeal mechanism must be given effect.   

114. The role of the supervising courts is not to intervene to “correct” specific interpretations 

adopted by adjudicators.  Rather, it is to ensure that decisions about the interpretation of the IAP 

are made by those to whom the task is assigned under the provisions agreed to by the parties. 

115. The benefit provided by the IAP is the right to a closed adjudicative process to determine 

compensation.  If an adjudicator decides a claim without considering the scheme set out in the 

IAP, the claimant would be denied the benefit of the settlement agreement.  On the other hand, 

any disagreement with the substantive conclusions reached by adjudicators, whether on matters of 

fact or the interpretation of the IAP, can be addressed in the review procedures set out in the IAP, 

and if necessary, by the parties approving binding instructions to adjudicators following the 

process set out in Sch. D.  There are already an extraordinary number of safeguards built in to 

ensure the integrity of the process, including internal rights of review and active oversight of the 

IAP by both the Oversight Committee and the NAC.  

E. The Manitoba Court of Appeal adopted an appropriate approach to the supervising 

judge’s decision  

116. The appellants’ factum argues, at paras. 99-101, that the Court below did not show 

appropriate deference to the supervising judge’s decision that the Schachter test had been met.  

However, the supervising judge’s finding proceeded from the basis of the fundamental error that 

there was a general curial review jurisdiction.  His conclusion that the Schachter test was met 

therefore attracted no deference and the Court of Appeal made no error in rejecting it. 

117. Furthermore, the appellants are relying on this Court’s deferential review of Justice Perell’s 

decision to order the destruction of IAP claim records in the IAP Records SCC, at paras. 39, 62-

63. This Court was addressing appellate review of a discretionary exercise of supervisory 

jurisdiction to craft a necessary and appropriate order to ensure the privacy and confidentiality of 

claim as intended by the IRSSA. It was not extending deference to an erroneous understanding of 

the supervisory jurisdiction. 
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118. Even if an element of discretion were involved in the supervising judge’s decision in this 

appeal, the British Columbia Court of Appeal in N.N., at paras. 185-186, recognized that when an 

exercise of discretion is based on a misapprehension of law or fact, it is not entitled to significant 

deference. 

119. The mistake made by the supervising judge in this case was fundamental, because he 

misapprehended the nature of the exercise he was engaged in.  By applying reasonableness to a 

review of the substantive compensation and review decisions, the Court exceeded its supervisory 

role under the IRSSA and the class proceedings legislation.  The supervising judge adopted the 

wrong test for determining whether judicial intervention in the IAP was authorized.  While he 

utilized the term “exceptional circumstances”, he engaged in a search for interpretive error that 

could apply in any IAP claim.  As a result, his determination about whether the test was met is 

entitled to no deference.  

F. Conclusion 

120. The parties to the IRSSA did not provide for an appeal or judicial review of the decisions 

of IAP adjudicators.  Supervising judges cannot take on the roles assigned to IAP adjudicators, 

including review and re-review adjudicators.  The courts’ general supervisory jurisdiction requires 

courts to ensure that IAP adjudicators make decisions which have regard to the IAP provisions, 

and permits courts to issue orders which supplement the remedial jurisdiction of IAP adjudicators 

to ensure a fair process for claimants.  It is expected that these forms of judicial relief will be 

appropriate only in exceptional circumstances.  The IRSSA does not permit the substantive review 

of IAP compensation determinations, either on the basis of reasonableness or correctness.  

PARTS IV AND V: COSTS SUBMISSION AND ORDER SOUGHT 

121. The Chief Adjudicator asks that the appeal be dismissed.  The Chief Adjudicator does not 

seek costs and asks that no costs be ordered against him. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 
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