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PART I - OVERVIEW AND STATEMENT OF FACTS 
 

1. Overview 
 

1. This appeal pertains to the jurisdiction of the courts to supervise the implementation of the 

Indian Residential Schools Settlement Agreement (“IRSSA”) and, more specifically, the IAP 

that was created pursuant to the IRSSA to compensate residential school survivors who were 

victims of abuse, including sexual abuse.  

 

2. The IAP supports healing and reconciliation among former students of Indian Residential 

Schools, their families and communities, which stresses the importance of establishing clear 

and unambiguous guidelines for the implementation of the IRSSA.  The AFN Respectfully 

submits that the Manitoba Court of Appeal’s interpretation of SL1 claims under the IAP is 

erroneous and the decision of the Manitoba Court of the Queen’s Bench is the correct 

interpretation. 

 

3. The Courts below have greatly narrowed the scope of judicial supervision and severely 

limited recourse available to residential school survivors who have proved abuse, but 

nonetheless been denied compensation in the IAP. Under no circumstances should it be easier to 

secure a conviction in a criminal court, than for a claimant to obtain an award in the IAP. As one of 

the effects of participating in the IAP is to release Canada and Churches from liability for 

abuse suffered, barring access to any form of oversight may deprive Residential School 

Survivors of the compensation to which they are rightfully entitled.   

 

2. Statement of Facts 
 
 

i) IRSSA 
 

 
4. The AFN is a signatory to the IRSSA. The IRSSA is a negotiated settlement of numerous 

class actions brought against the Government of Canada and various church entities for 

damages suffered by former students of Indian Residential Schools. The IRSSA was 
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executed by all Parties on May 8, 2006. 

 

5. The IRSSA seeks to remedy harms and abuses suffered by former residential school students 

through delivering a fair resolution, which will promote “healing, education, truth and 

reconciliation and commemoration”. Compensation under the IRSSA includes two different 

elements to address the legacy of Indian Residential Schools: 

 

• a Common Experience Payment (CEP) for all eligible former students of Indian 

Residential Schools; and 

• an Independent Assessment Process (IAP) for claims of sexual or serious physical 

abuse. 

 
ii) The IAP 

 

6. The IAP is established by the IRSSA through Article 6 and Schedule “D”. The IAP provides 

a customized adjudicative process for the resolution of claims of serious physical abuse, sexual 

abuse or other wrongful acts suffered while attending an Indian Residential School covered 

under the IRSSA.  

 

7. The IAP is a modified litigation process which is altered in order to meet the adjudicative 

criteria for testing the evidence, while also considering claimants’ welfare. The process is an 

inquisitorial system which serves the dual purpose of assessing claimants’ credibility and the 

harms suffered by them.1  

 

8. The IAP is a court ordered process created for the sole purpose of resolving former students' 

continuing claims for serious abuse, in which Canada is a defendant. The IRSSA has been 

characterized as a "complete code", including the IAP compensation rules. The compensation 

rules provide an award for the stipulated compensable acts, consequential harms, aggravating 

factors, future care, loss of opportunity, and actual income loss. No party may amend the IAP 

1Fontaine v Canada (Attorney General), 2012 BCSC 839 at paras 29-30.  
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compensation rules.2 

 

9. The IAP Model is composed of a hearing and begins with a claim submission by the claimant. 

The claimant can either accept the decision of the adjudicator or request a review. 

Compensation is determined through the use of a point system composed of categories. The 

sum of this assessment will determine the monetary value that ranges from $5000 - 275,000 

in compensation.  For SL 1.4 claims, the award range is from $5,000 - $10,000. 

 

10. The IAP model established by the Parties to the IRSSA, is significantly different from the 

adjudicative models utilized by other tribunals in Canada. Parties have different procedural 

rights that may not apply elsewhere. The role of adjudicators is inquisitorial, not investigative. 

The IAP prescribes procedures that adjudicators are required to follow without deviation. 

Some specific directions given to adjudicators found in Appendix IX include the following: 

 

“Compensation for proven continuing claims is to be determined exclusively 

pursuant to the Compensation Rules. The Rules are designed to ensure that 

compensation is assessed on an individualized basis. While the abuse suffered is an 

important indicator of the appropriate level of compensation, so too are the 

circumstances in which the abuse was suffered by the individual, and the particular 

impacts it had on him or her.  

 

The Compensation Rules were expressly designed to avoid a mechanistic approach 

to compensation by recognizing that a relatively less serious act can have severe 

consequences, and vice versa. They accomplish this goal by requiring both an 

objective assessment of the severity of the abusive act, and then a distinct and 

highly subjective assessment of how that act affected the individual Claimant. 

Accordingly, the categories defining acts and harms must be assessed separately, 

and the words in each category must be read purposively within their respective 

contexts.  

2Fontaine v Canada (Attorney General), 2012 BCSC 1671 at para 38. 
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In particular, in determining the level of harm suffered by a Claimant, adjudicators 

are to consider each of the five categories as a whole, and in relation to the other 

categories, rather than focusing on isolated words within a given category. This 

IAP calls for a contextual consideration, having particular regard to the headings 

for each category, in order to determine which of the categories best reflects the 

Claimant’s proven level of harms resulting from compensable abuse.”3 

 

11. Adjudicators are required to adhere to the IAP model. Adjudicators do not have any authority, 

nor are they permitted to deviate from the rules regarding the categories of proven acts. Once 

a proven act has been determined according to the rules stipulated under Schedule D, the 

adjudicator may then exercise some discretion to choose the point level with in that range.  

 

12. In Baxter v. Canada, Justice Winkler required the administration of the IAP to be under the 

direction of the Court, not Canada. The Court held that “the administrative function must be 

completely isolated from the litigation function with an autonomous supervisor or supervisory 

board reporting ultimately to the courts.” This was accomplished by the Implementation Orders 

ensuring that the Chief Adjudicator would be confirmed by, report to, and take direction from 

the Courts, and not from Canada.4             

 

iii) The IAP Compensation Model  
 

13. Schedule D of the IRSSA sets out the categories of abuse covered under the IAP. The 

categories of abuse are apportioned according to the severity of the abuse in a scale that begins 

with SLl for less severe acts of abuse ending with SL5 for severe acts of sexual abuse. 

 

14. There are four types of abuse within the SL1 category. The last of these four subcategories 

(SL1.4) and the subject of this appeal is as follows:  

 
“Any touching of a student, including touching with an object, by an adult 

3 Indian Residential Schools Settlement Agreement (2006), Sch. D, App. IX. 
4 Baxter v. Canada, 83 O.R. (3d) 481 at paras 37-38. 
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employee or other adult lawfully on the premises which exceeds recognized 
parental contact and violates the sexual integrity of the student.”5 
 

15. In assessing allegations of abuse, an adjudicator is first required to make a determination that 

the acts of abuse have been proven on the civil standard of proof. Once the act is proven, the 

adjudicator has discretion to choose the point level within the pre-set range stipulated by 

Schedule D. The second requirement of an adjudicator is an assessment of the proven 

consequential harms which flowed from an act of abuse. This is also set out in a scale whereby 

the lowest level H1 covers a modest detrimental impact and the highest level H5 covers 

continued harm resulting in serious dysfunction.  Only a plausible link between the proven act 

and harm is required for an order of compensation.  

 

16. Once the act(s) of abuse and consequential harms have been established an adjudicator must 

then determine whether any of the listed aggravating factors have been proven. The IAP takes 

into account that the presence of aggravating factors can make acts of abuse worse and, thus, 

a claimant may be entitled to further compensation. Only those aggravating factors listed in 

Schedule D may be taken into account by an adjudicator.6 The final steps in the IAP process 

are an assessment of a loss of opportunity, actual income loss, future care and a final 

assessment of compensation.  

 

17. J.W.’s IAP claim arose from an incident while he was in the shower room of an IRS. 

According to J.W., a nun called J.W. over and he complied with her request. The nun 

attempted to touch his penis then grabbed his penis over the apron once. J.W became angry 

and pushed her hand away. The nun became angry and grabbed him by the left ear, then shook 

him by the ear and tried to bang his head against the wall, but didn’t.  

 

18. J.W. was embarrassed. He could not see her face. J.W. could not say why the nun had done 

that to him. 

 

5 Indian Residential Schools Settlement Agreement (2006), Sch. D, p. 3-6. 
6 Supra at note 5. 
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iv) The Initial Decision 
 

19. The original adjudicator found Claimant J.W. to be credible, believed his account of the 

events and acknowledged the suffering that ensued from this event.7 However, the adjudicator 

was not satisfied that an act of a nun grabbing his penis was a sexual act covered under the 

IAP. In coming to this conclusion, the adjudicator held that there must be a sexual purpose 

associated with such conduct and the claimant must prove the motive of the perpetrator. The 

adjudicator made a determination that sexual intent or motive of a person of interest is a 

“technical requirement in the Model that all claimants must meet”.8  

 

v) The Reviews 
 

20. J.W. sought a review of the adjudicator’s decision on the grounds that the adjudicator failed 

to properly apply the IAP model and made a palpable and overriding error. The Review 

adjudicator adopted the approach of another IAP case, whereby the “intent of the actor to 

commit sexual assault” is a determinative factor. 9  

 

21. The Review adjudicator found the original adjudicator did not misapply the IAP model by 

requiring “sexual motive” of the perpetrator to be present as required by the R v. Chase 

decision.10 

 

22. J.W. sought a Re-review of the Review adjudicator’s decision on the ground that 

consideration of the motive of the perpetrator is not required at the SL1 level. The Re-Review 

adjudicator limited his authority to review the decision to determine if the Reviewing 

adjudicator properly applied the IAP model to the facts found by the original adjudicator.11 

 

23. The Re-Review adjudicator found that the Review adjudicator had conducted his review 

7 Decision of Supervising Judge, at para 27. 
8 Decision of Adjudicator, paras 25 & 27. 
9 Review Decision, at para 14 & 16. 
10 Review Decision, at paras 17 & 18; R v. Chase [1987] 2 SCR 293. 
11 Re-Review Decision, at p. 4 
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correctly and that there was no misapplication of the IAP model.12 The claimant’s IAP 

application was dismissed. 

 

3. Decision of the Supervising Judge 
 

24. J.W. sought judicial recourse through the Manitoba Court of Queen’s Bench. The Supervising 

Judge found the courts have the power to review the decision of the Re-Review adjudicator to 

determine whether she failed to apply the terms of the IRSSA and the IAP Compensation 

Rules. He acknowledged that this type of review is reserved for exceptional cases.13  

 

25. The Supervising Judge found that IAP adjudicators involved in J.W.’s claim failed to properly 

apply the IRSSA’s terms and this non-compliance has resulted in the denial of legitimate 

claims for compensation. 14 The Court held: 

 

“In my view, the interpretation of SL1.4 adopted by the Adjudicator and approved 

by the Review Adjudicator and Re-Review Adjudicator is fundamentally 

inconsistent with the plain language of SL1.4 and with the criminal law 

jurisprudence regarding sexual assault that the Adjudicator purported to apply. It is 

simply not reasonable.”15 

 

26. The Supervising Judge found that where adjudicators replaced the words “any touching” with 

the words “sexual touching”, such re-wording leads to a legally absurd result.16 The court noted 

the test applied by the Adjudicators erroneously implies that there could be “sexual touching” 

by an adult of a child that is within the boundaries of recognized parental contact. The Court 

found this proposition to be unsupportable as no parent can sexually touch his or her own child.  

 

27. The Supervising Judge disagreed with Adjudicators importing a requirement into SL1.4 claims 

12 Re-Review Decision, at p. 5 
13 Decision of Supervising Judge, at para 35 
14 Decision of Supervising Judge, at para 56. 
15 Decision of Supervising Judge, at para 44. 
16 Decision of Supervising Judge, at para 45.  
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that sexual abuse must be done for a “sexual purpose.” The Supervising Judge held that for 

SL1.4 claims, the sexual intent or sexual purpose of the perpetrator is not relevant or 

determinative.17 The Court noted that a child’s sexual integrity can be violated without a 

perpetrator having any sexual intent whatsoever.  

 

28. The Court sent back J.W.’s claim to be re-adjudicated, noting that “where an interpretation 

exceeds the bounds of reasonableness, and when that unreasonable decision results directly in 

a claimant being denied compensation to which he would otherwise be entitled, the IAP 

adjudicators have failed in their task and claimants are denied the benefits promised by the 

IRSSA. The IAP has not been followed and enforced.” 

 

4. Decision of the Court of Appeal for Manitoba  
 

29. In reasons written by Justice Beard, the Court of Appeal overturned the Order of the 

Supervising Judge. The Manitoba Court of Appeal held that the Supervising Judge erred in his 

interpretation of his jurisdiction to hear and determine the Request for Direction. The Court of 

Appeal determined that jurisdiction was limited to determining whether the adjudicator 

implemented the provisions of the IAP in the narrow sense of considering the correct terms. 

Once it was determined that the adjudicator considered the correct terms, his jurisdiction ended 

and should have dismissed the Request for Direction.18  

 

30. The Court of Appeal held that the Supervising Judge substituted a higher standard of review 

of “so unreasonable that it amounts to a failure to properly apply the IAP to the facts of a 

particular case”, which results in carrying out an appeal or judicial review of the adjudication 

and review decision. The Court of Appeal is of the view that IAP compensation decisions are 

not subject to either an appeal or judicial review by the courts on any standard.  

 

31. In determining the review process, the Court of Appeal noted that broadening the review 

17 Decision of Supervising Judge, at paras 47, 51, 52 & 54. 
18 The Attorney General of Canada v JW and Reo Law Corporation et al,2017 MBCA 54 at para 
72. 
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process went beyond the extremely limited recourse to the courts that was permitted in 

Schachter.19 The Court of Appeal found that this would significantly increase the time required 

to complete an individual and overall claims process, which fails to respect the objectives of 

providing a closed and expeditious adjudication process. 

 

32. The Court of Appeal emphasized that over 26,000 IAP claims have been held over the last ten 

years. The Court of Appeal appears to be preoccupied with the proposition that if J.W.’s appeal 

is successful, all past IAP claims would be open to review by the courts. The Court noted that 

Judges may disagree with an adjudicator’s unreasonable interpretation of the IAP, however, 

such unreasonable interpretations are not subject to review. 

 

33. This concern does not logically follow from the facts of this case. The applicant’s appeal rests 

on SL1.4 exclusively and does not bring the entire IAP process into question. If this appeal is 

allowed, only a very small fraction of past IAP cases – those pertaining to minor sexual assaults 

as defined by SL1.4 – would be open to review by the courts. Indeed, clarification of SL1.4 by 

the Supreme Court would serve to bolster the finality of the IAP process by ending erroneous 

interpretations of SL1.4 and thereby ensuring that victims of minor sexual assaults receive the 

compensation for which they bargained when the IRSSA was drafted.  

PART II - STATEMENT OF ISSUES 
 

34. The AFN submits that this appeal raises the following issues: 

 

a. Whether the Manitoba Court of Appeal erred in finding that the lower Court did not have 

jurisdiction to review an IAP decision, which denied J.W.’s claim? 

 

b. Whether the Manitoba Court of Appeal erred in determining that the original adjudicator’s 

interpretation of the IAP model did not amount to modifying the IRSSA?  

 

c. Whether there is any general rule of law that restricts the availability of judicial review or 

19 Fontaine v. Duboff Edwards Haight & Schechter, 2012 ONCA 471, [Schechter].  
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judicial recourse in cases pertaining to administrative tribunals which are formed pursuant 

to the terms of a class action settlement? 

 

d. Whether the Manitoba Court of Appeal erred in finding that claimants whose IAP claims 

are denied based upon unreasonable interpretations of the IRSSA have no recourse to the 

courts supervising the implementation, enforcement and administration of the IRSSA? 

PART III - STATEMENT OF ARGUMENT 
 

A.  Jurisdiction to Review IAP Decisions 
 
35. This Honourable Court held that the interpretation of IRSSA is a question of mixed fact and 

law reviewable for palpable and overriding error: 

 

“The interpretation of the IRSSA is a question of mixed fact and law reviewable 

for palpable and overriding error. Contractual interpretation generally involves 

questions of mixed fact and law subject to appellate deference (Sattva Capital Corp. 

v. Creston Moly Corp., 2014 SCC 53, [2014] 2 S.C.R. 633, at paras. 50-51 and 

55; Heritage Capital Corp. v. Equitable Trust Co., 2016 SCC 19, [2016] 1 S.C.R. 

306, at para. 21). This rule is not absolute. It does not apply, for example, to the 

interpretation of a standard form contract, where its interpretation has precedential 

value, and there is no meaningful factual matrix specific to the particular parties to 

assist the interpretation process (Ledcor Construction Ltd. v. Northbridge 

Indemnity Insurance Co., 2016 SCC 37, [2016] 2 S.C.R. 23, at para. 46). In our 

view, however, the general rule stated in Sattva applies here, such that the palpable 

and overriding error standard governs appellate review of the supervising judge’s 

interpretation of the IRSSA. While the IRSSA undoubtedly has “very significant 

implications for Canada and our aboriginal peoples” (C.A. reasons, at para. 294), it 

is at root a contract, the meaning of which depends on the objective intentions of 

the parties. As the majority at the Court of Appeal observed, the question of impact 

is distinct from precedential value. While the supervising judge’s interpretation of 

the IRSSA will impact thousands of IAP claimants, it will have no significant 
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precedential value outside of the IAP due to the IRSSA’s sui generis nature. And, 

as shall become apparent below, the factual matrix looms large in ascertaining the 

meaning of this particular contract.”20 

 
B.  Jurisdiction to Review IAP Decisions 
 

36. The AFN submits that the Supervising Judge had the authority and jurisdiction to hear J.W. 

Request for Direction. The court’s inherent jurisdiction, the applicable class proceedings law, 

and the approval and implementation order provide the court with the powers to make orders 

and impose such terms as necessary.21 

 

37. In addition, the court has an ongoing obligation to oversee the implementation of the IRSSA 

and to ensure that the interests of the class members are protected, in particular any vulnerable 

class claimants. In Baxter v. Canada (Attorney General), Justice Winkler stated:  

The court has an obligation under the Class Proceedings Act ("CPA") to protect 

the interests of the absent class members, both in determining whether the 

settlement meets the test for approval and in ensuring that the administration 

and implementation of the settlement are done in a manner that delivers the 

promised benefits to the class members. In seeking the approval of the court, 

the plaintiffs and defendants essentially seek the benefits of having the court 

sanction the settlement. Such approval cannot be divorced from the obligation 

it entails. Once the court is engaged, it cannot abdicate its responsibilities under 

the CPA.22 

38. The supervisory jurisdiction of the Court is to be exercised to ensure that claimants obtain the 

intended benefits of the IRSSA. The court’s supervisory jurisdiction over class action 

settlements includes the jurisdiction to remedy problems with the settlement.23  The court’s 

20Canada (Attorney General) v. Fontaine [2017] 2 SCR 2015 at para 31-32. 
21 Fontaine v. Canada (Attorney General), 2013 BCSC 1955 at para. 21. 
22 Baxter supra at note 4 at para 12. 
23 Bodnar v Cash Store Inc.2011 BCSC 667 at paras. 117-121 
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administrative jurisdiction over a class action settlement is independent of any conferral of 

jurisdiction by the settlement agreement.24  

39. However, the court does not have the jurisdiction to impose burdens on the defendant that the 

defendant did not agree to assume.25  

40. Although IAP adjudicators, as well as other administrative tribunals, are to operate with a high 

degree of independence and deference is owed to their decision makers, any adjudicator must 

operate within the terms of either an enabling statute or contractual provisions, which in this 

case is the IRSSA.  

 

41. An adjudicator is free to interpret written directives, in this case, the IAP model does not extend 

any leeway to modifying the IRSSA and thereby changing its meaning. Any modifying of the 

IRSSA by adjudicators is prohibited and requires the unanimous consent of the Parties to the 

IRSSA.  
 
42. The Supervising Judge aptly pointed out, the adjudicator’s interpretation of SL1.4 was 

seriously flawed. He wrote: “the question is whether or not the incident was sexual touching 

which exceeded recognized parental contact and violated the sexual integrity of the student”.26  

 

43. The AFN submits that the adjective “sexual” is not actually found in the text of SL1.4 of 

Schedule D. Nevertheless, the adjudicator went on to state that although the penis is a very 

sexual part of the body, she was denying J.W. compensation on the basis that he had not shown 

that the assailant had a “sexual intent” when she inappropriately touched him.  

 

44. The Supervising Judge further noted, the adjudicator’s re-wording of the statute is legally 

absurd, as it implies that an adult can sexually touch a child and that in some circumstances, 

this would be within the bounds of recognized parental conduct.  

 

24 Fantl v Transamerica Life Canada, 2009 ONCA 377 at para. 39 
25 Lavier v. MyTravel Canada Holidays Inc., 2011 ONSC 3149 at para 32. 
26Adjudicator’s Reasons, para 22. 
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45. Moreover, the adjudicator misapplied a criminal test found in the Chase case, in which this 

Honourable Court interpreted the words “sexual assault” in the Criminal Code context.27 At 

issue was whether a subjective intention on the part of an assailant to commit a sexual assault 

was required in order to prove the offense. This Honourable Court concluded in Chase that, 

while the perpetrator’s subjective intention was a factor to be considered, it was not a 

requirement that this intention be present for the offense to occur, nor was it a determinative 

factor.28  

 

46. The adjudicator’s decision could not have been reached without the addition of the adjective 

“sexual” to the text of SL1.4, and that her discretionary decision making power did not extend 

to re-writing the IRSSA. The AFN submits that the act of adding “sexual” to SL 1.4 amounts 

to the rewriting of the IRSSA which is not permitted and the court’s intervention in this matter 

was warranted.  

 

47. Recently, the IRSSA Western Supervising Judge held that adjudicators are not permitted to 

apply legal standards in other areas of the law into the IAP.29 The Western Supervising Judge 

noted that the Chief Adjudicator’s importing of administrative law’s “procedural fairness” 

discourse into the IAP amounted to the rewriting of the IRSSA and was not permissible. The 

Court stated “it is wrong to import administrative law concepts into the IAP in a manner that 

results in conferring rights and imposing liability for which the parties did not contract”. 30 

 

48. The IAP Compensation Rules contain an enumerated list of acts that is compensatory where 

proven to a civil standard. With respect to the SL1.4 category, the “act” is described by the 

words “any touching” and “any touching with an object”.  

 

49. These words are clear and unambiguous. Any touching, including any touching with an object, 

is covered by the provision, subject to the qualifications cited later in the same paragraph.  

27Chase supra at note 10. 
28Chase supra at note 10 at p. 302 para (f). 
29 Fontaine v. Canada (Attorney General), 2018, BCSC 63. 
30 Ibid at paras 5 and 103. 
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50. It is alleged that adjudicators have interpreted and applied these words in a restrictive manner. 

Adjudicators have narrowed the act of “any touching” to only include touching that is sexual 

in nature. For instance, one adjudicator held that touching “captures sexual touching that falls 

short of stroking or caressing”. 31 Another adjudicator found that for strapping to be 

compensable, the strapping must be administered with a sexual or carnal intent.”32 Finally, one 

adjudicator stated that “not every touching of a boy’s penis automatically constitutes sexual 

abuse.”33  

 

51. The examples noted above suggest adjudicators have misinterpreted “touching” as outlined in 

the Schedule D. The “act” described in this category refers to any touching, not only sexual 

touching.   

 

52. The Merriam-Webster Dictionary defines “touch” as “to put your hand, fingers, etc on 

someone or something; to be in contact with something; and to change or move something”. 

This is the plain meaning of the act contemplated by SL1.4.   

 

53. Touching of a sexual nature alluded to by adjudicators is already included in SL1.1 where 

incidents of fondling or kissing are compensable. The Merriam-Webster Dictionary defines 

“fondling” as “to touch or handle (something) in a gentle way; to touch (someone) in a sexual 

way”. The AFN further submits that there would be no utility in describing the same act twice, 

therefore, SL1.4 “touching” is to be read as different from SL1.1 “fondling”. 

 

54. Once the act of touching has been established, the second aspect of SL1.4 requires one to 

determine whether or not the act of touching “exceeds recognized parental contact”. 

 

55. An act of touching that falls within acceptable norms of parent would not fall under SL1.4 

abuse. These acts may include the washing of a young child, mild discipline of a young child, 

31Amended RFD, Re-Review of Decision B-11431, at para 17.  
32Amended RFD, Second Review Decision F-13310, at para 6 
33Decision of Reviewing Adjudicator W-15603, at para 21. 
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dressing a child or administering medical attention. So long as the contact with a child or youth 

is parental in nature, done for a parental motive and/or can be objectively perceived by a 

reasonable person to consistent with an acceptable way for a parent to touch a child, such 

touching would not be covered under SL1.4. 

 

56. The phrase “exceeds recognized parental contact” establishes the compensable act through an 

objective test.  The act of touching becomes “wrong” in nature when the recognized physical 

contact is excessive and outside the norms of parental figure, by the standards of the time in 

which the action took place.  

 

57. The AFN submits that adjudicators have been narrowing the scope of the aspect of SL1.4 by 

reading in a requirement that the “exceeding” be tied to contact of a sexual nature. For instance, 

one adjudicator determined that a claimant had not been subjected to abuse since they had not 

established the perpetrator had a sexual purpose for having touched the Claimant’s genitals.34 

Another adjudicator held the touching of sexual parts of a student’s body during the course of 

personal care of children, absent a sexual motive, does not fit within the IAP model.35 

 

58. The AFN respectfully disagrees with the above noted interpretation of “exceeds recognized 

parental contact”, as those views have misapplied the phase. By confining touching to “sexual 

touching”, a number of acts such as excessive discipline would no longer be covered by SL1.4. 

Furthermore, limiting the phrase to sexual touching would render the application of this section 

redundant, as an objective person would view any sexual touching of a child or youth to exceed 

recognized parental contact.   

 

59. The proper application of “exceeds recognized parental contact” would include any touching 

or action that falls outside acceptable standards of parental contact. This would include sexual 

touching, excessive discipline, hazing rituals, threatening conduct, etc. If the touching included 

in SL1.4 was to be sexual in nature, the drafters would have inserted this reference into the text 

of the IRSSA.  

34 Decision of the Adjudicator W-15603, at para 25.  
35 Amended RFD, Review Decision of B-11431, at para 26. 
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60. The Manitoba Court of Appeal’s concern for reopening cases that were impacted by a wrong 

application of the IAP is not a valid reason to deny justice or compensation to victims of sexual 

abuse. The Manitoba Court of Appeal held: 

 

“There is another reason why this difference is important.  The court's jurisdiction 

was described in Schachter as applying in "very exceptional" and "very limited" 

circumstances (at paras 53, 57). If the jurisdiction includes the right to determine 

whether there had been an unreasonable interpretation of a term of the IRSSA or 

IAP, the court's jurisdiction would be extended to many, rather than limited or 

exceptional, cases. As Sharpe JA said in the Perell appeal, the SJ's disagreement 

with the adjudicator's conclusion does not equate to a failure to enforce or apply the 

IAP and justify judicial intervention. If it did, all IAP decisions would be 

appealable.”36 

 

C.  Modification of the IRRSA 

 

61. The Court of Appeal found that the question of whether or not the Supervising Judge had 

jurisdiction to review the conclusions of the IAP in J.W.’s case was a question of law 

and thus, reviewable on a standard of correctness. Moreover, the Court found that the 

Schachter case established that the right to seek judicial recourse is limited to very 

exceptional circumstances. One of these circumstances is a failure on the part of the 

adjudicator to consider the terms of the IRSSA and its implementation orders.  

 

62. The Court of Appeal stated that there is an important distinction between the failure to 

consider the terms of the IRSSA or the implementation orders on one hand, and the 

correctness/reasonableness of the interpretation of those terms, on the other. The Court of 

Appeal’s decision stands for the proposition that while the Courts may disagree with an 

adjudicator’s unreasonable interpretation and/or decision, any untenable interpretation of the 

36 Schachter supra note 19 at paras 52-53, 55, supra at note 18 at para 54. 
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IAP model by an adjudicator will nonetheless comply with the IRSSA and will not equate to 

a failure to apply the IAP model.37   

 

63. The Supervising Judge did not overturn the review adjudicator’s decision on the basis of 

disagreement; he found that the adjudicator had endorsed an interpretation of the IRSSA that 

was so untenable that it amounted to failure to apply the terms of the IRSSA. In doing so, she 

overstepped her authority as an administrative decision-maker and reached a conclusion that 

cannot be reconciled with section SL1.4 of Schedule D of the IRSSA.  

 
64. The Supervising Judge overturned the adjudicator’s decision on the basis that it failed to 

consider the terms of the IRSSA by adding an adjective to SL1.4 that altered its meaning. Any 

resemblance to the former standard of patent unreasonableness is purely incidental and did not 

constitute grounds to overturn the Supervising Judge’s decision.    

 

65. The Court of Appeal failed to consider whether the adjudicator’s improper re-wording of SL1.4 

amounted to a failure to apply the terms of the IRSSA. Thus, the Supervising Judge’s 

conclusions were not overturned on the basis of any legal principle, but rather the Appeal’s 

Judge rather tenuous finding that the Supervising Judge had reviewed the adjudicator’s 

decision based on a standard of reasonableness.  

 

66. The AFN submits the Supervising Judge could perhaps have been more precise in the 

terminology he employed, the crux of his reasoning was based on the adjudicator’s modifying 

SL1.4 and thereby reaching a decision that did not respect the terms of the IRSSA.  

 

67. With respect to the IRSSA, the Court’s oversight of the implementation of the settlement is 

multifaceted. In Fontaine v. Canada (Attorney General), Justice Brown stated: 

“The oversight of the implementation of a settlement with an adjudicative 

compensatory process invokes different objectives. The court supervision aims to 

37 Fontaine v Canada (Attorney General), 2016 MBQB 159 at para 54; supra at note 18 at paras 
42-43. 
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ensure that legitimate claims are compensated to the full extent available under the 

settlement terms and that the process by which those claims are adjudicated has the 

integrity, impartiality and transparency expected of any other court process. 

Further, where the adjudicative process has non-compensatory benefits, the 

supervisory objective is to ensure that those benefits are not compromised or 

sacrificed to expedite the compensatory elements. 

 

The IAP provides both compensatory and non-compensatory benefits. Pursuant to 

the settlement terms, claimants are entitled to compensation for proven claims of 

abuse. They are also entitled to the opportunity to have their claims adjudicated in 

a non-confrontational process that takes into account special considerations in 

determining credibility, which in essence, is the main issue in respect of any claim 

in the IAP.”38 

 

68. Canada correctly pointed out in the appeal that according to the terms of the IAP, there is no 

stare decisis; adjudication decisions are not binding on other adjudicators. Each is free to arrive 

at his or her own interpretation; thus, it is anticipated within the IAP that there may be differing 

interpretations. While this is certainly true, the absence of precedential value and openness to 

interpretation does not permit an adjudicator to rewrite key provisions of the IAP model. This 

is a clear violation of the confines of the role of an administrative decision maker.  

 

69. The Court does have the jurisdiction to supervise the interpretation and implementation of the 

IRSSA; however, it does not have the power to amend the agreement.39 

 
D.  No Availability of Judicial Review 
 

70. There is no general rule of law that restricts the availability of judicial review in cases 

pertaining to administrative tribunals which are formed pursuant to the terms of a class action 

settlement. Indeed, supervising judges must ensure that the terms of any agreement reached as 

38 Supra, note 1 at para 29-30; 130-131. 
39 Fontaine v Canada (Attorney General), 2014 ONSC 283, at para 176.  
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a result of a class action settlement are respected and that claimants receive the compensation 

to which they are entitled. Even in the absence of express provisions for judicial oversight, an 

administrative tribunal can never operate with total independence from the Superior Courts.  

 

71. Superior Courts possess inherent jurisdiction. All administrative tribunals and/or adjudicative 

processes are the creations of either a statute or a contractual agreement and, therefore, do not 

possess the inherent jurisdiction of the Superior Courts. The IAP was established through the 

IRSSA. Although the right to judicial review can be restricted, it can never be completely 

excluded. This principle was succinctly enunciated in the Dunsmuir case:    

 

“By virtue of the Constitution, superior courts are the only courts that possess 

inherent jurisdiction. They are responsible both for applying the laws enacted by 

Parliament and the legislatures and for insuring that statutory bodies respect their 

legal boundaries. Parliament and the legislatures cannot totally exclude judicial 

oversight without overstepping the division between legislative or executive 

powers and judicial powers. Superior courts are, in the end, the protectors of the 

integrity of the rule of law and the justice system. Judicial review of administrative 

action is rooted in these fundamental principles and its boundaries are largely 

informed by the roles of the respective branches of government.”40  

                                 

72. As noted recently by this Honourable Court in Canada (Attorney General) v. Fontaine, within 

the context of the IRSSA, Supervising Judges have broad powers conferred upon them by the 

orders which approved and implemented the IRSSA.  

 

“As we have already noted, nine provincial and territorial superior courts certified 

the class action and approved the IRSSA (see, e.g., Baxter). Judges of these courts 

were designated as supervising judges, and play a vital role under the IRSSA. 

Supervising judges, significantly, have administrative and supervisory 

jurisdiction over the implementation and administration of the IRSSA and can, 

40 Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190 at para 15. 

 
 

                                                           



20 
 

among other things, hear requests for directions. If, therefore, the proper 

administration and implementation of the IRSSA necessitates direction on the 

handling of the IAP Documents, supervising judges are empowered to give that 

direction. 

 

These broad powers are conferred upon supervising judges by the orders which 

approved and implemented the IRSSA (see, e.g., supervising judge’s reasons, at 

paras. 157-59). They are also supported by class action legislation, which provides 

that courts must have generous discretion to make orders and impose terms as 

necessary to ensure a fair and expeditious resolution of class actions (see, 

e.g., Class Proceedings Act, 1992, S.O. 1992, c. 6, s. 12; Endean v. British 

Columbia, 2016 SCC 42, [2016] 2 S.C.R. 162, at para. 38).”41 

 

73. The IRSSA approval Orders state "this Court shall supervise the implementation of the 

Agreement and this judgment and, without limiting the generality of the foregoing, may issue 

such orders as are necessary to implement and enforce the provisions of the Agreement and 

this judgment". This language requires the superior courts to supervise the implementation of 

the IRRSA, including the IAP, for compliance.  

 

74. The doctrine of the separation of powers requires that administrative tribunals and adjudicative 

processes like the IAP, which was created through the IRSSA, remain under the supervision 

of superior courts, which retain final judicial authority.  

 

75. Of particular importance is the fourth factor set out in Dunsmuir to determine whether 

intervention in an administrative tribunal’s decision is warranted: the object of the statute. In 

this case, the object of the IRSSA is to provide compensation to victims of abuse in residential 

schools. In merging the numerous lawsuits filed against the government of Canada and various 

churches, the IRSSA sought to simplify a massive undertaking and ensure that victims of 

residential school abuse obtained the compensation to which they were entitled. Failure to 

41 Fontaine supra at note 20 at para 31-32. 
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provide this compensation is contrary to one of the objects of the IRSSA.42  

                                                                                        

E.  Judicial Recourse 
 

76. It is well established that IAP Claimants have access to judicial recourse. Recourse is 

available for claimants whose IAP claims are denied based on unreasonable interpretations 

of the IRSSA to the courts supervising its implementation, enforcement and administration. 

Jurisprudence is clear that court intervention is warranted if the interpretation of a statute is 

unreasonable and does not engage with the appropriate elements of statutory interpretation.  

 

77. In Schechter, the Court of Appeal of Ontario emphasized the importance of respecting the 

expertise of the Chief Adjudicator. The Court left open the possibility of judicial recourse in 

very exceptional circumstances: 

[I]n the very limited circumstances where the final decision of the Chief 

Adjudicator reflects a failure to comply with the terms of the [IRSSA] or the 

implementation orders, the aggrieved party may apply to the Administrative 

Judges for directions. These limited circumstances would include where the 

Chief Adjudicator upholds a decision of the Adjudicator as fair and reasonable 

even though the Adjudicator failed to consider the factors set out in para. 18 of 

the implementation orders in arriving at his/her fee review decision in a specific 

case. By providing for recourse to an Administrative Judge in these limited 

circumstances, the parties will be able to ensure that the bargain to which they 

consented is respected.43 [Emphasis added] 

78. The Schechter threshold on judicial recourse was endorsed by the Ontario Court of Appeal in 

Spanish. 

Schachter imposed strict limits on the scope for judicial intervention. It did so to 

respect the IRSSA, the contract the parties negotiated, of which the IAP is a 

42 Dunsmuir supra at note 40 at para 160. 
43 Schechter supra note 19 at paras 57, also at 78. 
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fundamental part. As this court recognized in Fontaine v. Canada (Attorney 

General), 2016 ONCA 241 at para. 48: “[a]djudicators are specially trained to 

conduct the hearing in a way that is respectful to the claimant and conducive to 

obtaining a full description of his or her experience”. The IAP has been aptly 

described as “a complete code” that limits access to the courts, preserves the 

finality of the IAP process and respects the expertise of IAP adjudicators: see 

Fontaine v. Canada (Attorney General), 2016 BCSC 2218, at para. 178.44 

79. The British Columbia Court of Appeal recently held that consideration of an exceptional 

circumstance must include a reflection of the stated objectives of the IRSSA to achieve a “fair, 

comprehensive and lasting resolution of the legacy of Indian Residential Schools” that seeks 

to promote “healing, education, truth and reconciliation and commemoration”.45 That the 

discovery of new information may constitute an exceptional circumstance to warrant judicial 

recourse, in very rare cases.46 

80. The parameters referred to by the Appeals Judge in Schachter allow the court jurisdiction in 

“very exceptional” and “very limited” circumstances to intervene in a matter.47 The Court of 

Appeal stated that unreasonable interpretation of a term of the IRSSA or IAP would not 

constitute a failure within the Schachter parameters. The Court of Appeal failed to engage 

with the facts of the case that constitute a failure of the IRSSA and IAP Model.  

 

81. The method of interpretation for the IRSSA has been determined in Fontaine v. Canada 

(Attorney General): 

 

“The principles of interpretation applicable to the Settlement Agreement are 

straightforward. The text of the agreement must be read as a whole. The plain 

meaning of the words used will be important as will the context provided by the 

circumstances existing at the time the Settlement Agreement was created. A 

44 Fontaine v. Canada (Attorney General), 2017 ONCA 26 at para 53.  
45 N.N. v. Canada (Attorney General), 2018 BCCA 105, at para 156. 
46 Ibid at para 157. 
47 Schachter at note 19 paras 53, 57. 
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consideration of both is necessary to reach a proper conclusion about the meaning 

of the contested provisions.”48 

 

82. The interpretation of the IRSSA is to follow a contractual approach that advances the intent 

of all the parties. The words in the agreement should be given their ordinary and literal 

meaning and not be read in isolation, but in harmony with the agreement as a whole. This 

holistic interpretation of the IRSSA is expressed.49  

 

83. Justice Perell further clarified that the Courts may be required to look at the factual background 

and the purpose of the agreement, when interpreting the contract.  

 
“In searching for the intent of the parties at the time when they negotiated their 

contract, the court should give particular consideration to the terms used by the 

parties, the context in which they are used and the purpose sought by the parties in 

using those terms: Frenette v. Metropolitan Life Insurance Co., [1992] 1 S.C.R. 64. 

Provisions should not be read in isolation but in harmony with the agreement as a 

whole: McClelland and Stewart Ltd. v. Mutual Life Assurance Co. of Canada, 1981 

CanLII 53 (SCC), [1981] 2 S.C.R. 6; Hillis Oil and Sales Limited v. Wynn's 

Canada, 1986 Can LII 44 (SCC), [1986] 1 S.C.R. 57; Scanlon v. Castlepoint Dev. 

Corp. (1993), 1992 CanLII 7745 (ON CA), 11 O.R. (3d) 744 (C.A.). 

 

Generally, words should be given their ordinary and literal meaning: Indian 

Molybdenum Ltd. v. The King, [1951] 3 D.L.R. 497 (S.C.C.). However, if there are 

alternatives, the court should reject an interpretation or a literal meaning that would 

make the provision or the agreement ineffective, superfluous, absurd, unjust, 

commercially unreasonable, or destructive of the commercial objective of the 

agreement: Consolidated-Bathurst Export Ltd. v. Mutual Boiler & Machinery 

Insurance Co. supra, Scanlon v. Castlepoint Dev. Corp., supra; Aita v. Silverstone 

48 Fontaine et al v The Attorney General of Canada et al, 2013 ONSC 684, para 68.  
49 Fontaine v Canada (Attorney General), 2014 ONSC 283, at paras 62-67. 

 
 

                                                           



24 
 

Towers Ltd. (1978), 1978 CanLII 1405 (ON CA), 19 O.R. (2d) 681 (C.A.); Ventas 

Inc. v. Sunrise Senior Living Real Estate Investment Trust, 2007 ONCA 205 

(CanLII) at para. 24.”50 

       

84. Moreover, the scope of “reasonable outcomes” must be taken into consideration. As 

suggested in both Canada (Attorney General) v Canadian Human Rights Commission 

[Canadian Human Rights Commission] and Canada (Minister of Transport, Infrastructure 

and Communities) v Jagjit Singh Farwaha, Stratas J.A. suggested that the extent of the 

“range” will depend primarily on the nature of the question, with a broader range for questions 

of fact and policy, a narrower one for legal questions. Stratas J.A. in Canadian Human Rights 

Commission states that interpretation of must fall inside a “range” of reasonable outcomes.51  

The IRSSA interpretation of the SL1.4 compensation rule would be narrower. Further, the 

implementation of the test for sexual assault from the Chase case warrants the court’s 

intervention into this matter.  

 

85. On simple plain-language analysis of SL1.4, clearly a child’s sexual integrity can be violated 

without a perpetrator having any sexual intent. This Honourable Court noted that the failure 

of applying the proper legal test will mark the decision with unreasonableness in 

Saskatchewan (Human Rights Commission) v. Whatcott.52  

 

86. Further, statutory interpretation does not warrant deference if the provision is clear, as stated 

in Qin v Canada (Citizenship and Immigration). Evans J.A. suggested: “if a reviewing court 

concludes that one interpretation is ‘right’, after conducting a textual, contextual, and 

purposive interpretative analysis of the legislation, and giving careful and respectful 

consideration to the tribunal’s reasons…the court may intervene to ensure administrative 

compliance with the legislature’s clearly expressed intention”.53 The clear interpretation of 

50 Fontaine v. Canada (Attorney General), 2014 ONSC 4585 at paras 69-70. 
51 Canada (Minister of Transport, Infrastructure and Communities) v Jagjit Singh Farwaha, 
2014 FCA 56 at para 94-96. 
52 Saskatchewan (Human Rights Commission) v. Whatcott, 2013 SCC 1 at para 201. 
53 Qin v Canada (Citizenship and Immigration,) 2013 FCA 263 at para 33. 
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SL1.4 was not considered with the errors of the adjudicator inserting words and implementing 

legal tests improperly.    

 

87. This is followed in the Supreme Court decision McLean v. British Columbia (Securities 

Commission). Moldaver J. states, “Where the ordinary tools of statutory interpretation lead to 

a single reasonable interpretation and the administrative decision maker adopts a different 

interpretation, its interpretation will necessarily be unreasonable — no degree of deference can 

justify its acceptance”. 54 

 

88. The AFN respectfully submits that the application of criminal law standards in SL1.4 acts 

results in the misapplication of the Compensation Rules. This misapplication is further 

compounded by the fact that there is an inconsistent application of the Chase test. For instance, 

some adjudicators apply relevance to the intent of perpetrator in the commission of an act, 

while others place no consideration on intent at all. The inconsistent application of Chase, at 

times, leads to very different result for SL1.4 claimants.   

 

89. The adjudicators in J.W.’s claim have applied the Chase test in interpreting aspects of sexual 

assault that are enumerated in Schedule D. The AFN submits the adjudicator’s improper 

application of the Chase test resulted in a substantive departure of the IAP model, as all three 

adjudicator’s determined the perpetrator’s sexual intent is required to establish that abuse took 

place.55 

 

90. With regard to the relevance of sexual intention or motivation, Chase states: 

 
It must be emphasized, however, that the existence of such a motive is simply one of 

many factors to be considered, the importance of which will vary depending on the 

circumstances.56 [emphasis added]. 

 

54 McLean v. British Columbia (Securities Commission) [2013] 3 SCR 895 at para 38. 
55 Decision B-15571, at p. 103. 
56 Chase supra at note 10, at para 11. 
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91. The Chase test considers whether the assault committed was committed in the circumstances of 

a sexual nature, such that the sexual integrity of the victim was violated. Chase states that this is 

to be determined within an objective test, one of a reasonable person looking at the entirety of the 

circumstances.  

 

92. When making a determination on sexual abuse, the Chase case outlines factors that should be 

looked at in the totality of the circumstances, such as: the part of the body that was touched, the 

nature of the contact, the situation in which it occurred, the words and gestures that accompany 

the act, other circumstances surrounding the conduct (such as threats) and the intent of the 

accused.  It has been expressed within the Chase decision that the intent of the accused is not a 

determinative factor alone, but one that should be considered.  

 

93. The adjudicators in J.W.’s claim misunderstood and misapplied the Chase test relating to sexual 

intention being a requirement to establish sexual abuse. 

 

94. The application of the Chase test is not appropriate in the context of SL1.4 claims. As noted 

above, the Compensation Rules and the Schedule D contain the complete code in which an 

adjudicator is to assess evidence, apply standards and award compensation.   

 

95. The motive or intent of the perpetrator is not relevant in relation to assessing claims under 

SL1.4. The standard in which the impact of a compensable act is to be assessed is through a 

subjective lens, which takes into account the views of the Residential School Survivor. 

 

96. It is beyond IAP adjudicator’s authority to unilaterally make “sexual intent” of perpetrators a 

“technical element” of SL.1.4 claims. That proposition is inconsistent with the IRSSA, the IAP 

model and contrary to the instructions provided by the signatories of the IRSSA. 

 

97. Under no circumstances should it be easier to secure a conviction in a criminal court, than for 

a claimant to obtain an award in the IAP. Under these circumstances, the Supervising Judge 

properly exercised his jurisdiction in upholding the terms of the IRSSA and the IAP. 
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98. The implementation of an inappropriate legal test from the Chase decision along with 

improper insertion of words that fundamentally change the meaning of the compensation rule 

SL1.4 is not only unreasonable, but falls outside a range of acceptable outcomes. Court 

intervention is necessary in this matter to ensure administrative compliance and to inform not 

only claimants, but adjudicators of the substance of the IRSSA and IAP model.   

 

99. Furthermore, the erroneous application of the Chase case amount to a condition whereby it is 

far easier to obtain a conviction in the criminal courts for an act of touching a child’s genitals 

that it would be to obtain a modest award in the IAP. 

 

100. In R. v. V. (K.B.)57 a father was convicted of grabbing the genitals his son as an act of 

discipline. The court ruled that sexual assault or touching does not require sexual 

gratification.  This proposition was supported by this Honourable Court.58  The AFN submits 

that the application of a requirement of motive is at odds with established criminal case law 

regarding sexual touching.  

 

Conclusion 

 

101. The fundamental issue at stake in this case is whether or not IAP Claimants have judicial 

recourse where the IAP model is not applied properly or where adjudicator’s interpretation of 

the IAP model in untenable, The Courts below have essentially closed the door to any judicial 

recourse for IAP claimants. This Honourable Courts direction will have precedential value for 

IAP Claimants and add clarity to other IAP proceedings.    
 

PART IV- COSTS 
 
 
102. The Respondent, AFN, does not seek costs in this Appeal and requests that no costs be 

granted against the AFN. 

 

57 R. v. V. (K.B.), (1992) 8 O.R. (3d) 20 (ONCA). 
58 R. v. V.(K.B.), [1993] 2 SCR 857. 
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