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APPELLANTS’ FACTUM 

PART I:  OVERVIEW AND STATEMENT FACTS 

A. Overview 

1. This appeal is about the jurisdiction of the courts to supervise the administration of the 

Indian Residential Schools Settlement Agreement (“IRRSA”) and, more specifically, the 

Independent Assessment Process (“IAP”) formed pursuant to the IRRSA to compensate 

residential school survivors who were victims of sexual or severe physical abuse. 

 

2. The appellant, J.W., is a survivor of an Indian Residential School who made an 

application in the IAP. The adjudicator who heard his claim decided that, while J.W. was a 

credible witness, and while a supervising nun had indeed grabbed J.W.’s penis and events had 

occurred as J.W. had described them, he was nevertheless not entitled to compensation 

pursuant to the IAP Compensation Rules because he failed to prove sexual purpose on the 

part of the nun. 

 

3. The Honourable Justice Edmond of the Manitoba Court of Queen’s Bench (“MBQB”), 

the Supervising Judge for the implementation of the IRRSA in Manitoba, ruled that, by 

requiring J.W. to prove sexual purpose, the adjudicators’ interpretation of the Compensation 

Rules was “so unreasonable that it amounts to a failure to properly apply the IAP”.1 

Accordingly, he ordered that J.W.’s case be reconsidered by another adjudicator in 

accordance with an interpretation of the Compensation Rules that did not require sexual 

purpose to be proven. 

 

 

 

 

                                                           
1 Reasons of the Manitoba Court of Queen’s Bench, 2016 MBQB 159 (“MBQB”) at para. 40 

[Record, Tab 4] 
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4. On appeal by Canada to the Manitoba Court of Appeal (“MBCA”), the MBCA 

decided that the Supervising Judge did not have the jurisdiction to make an Order requiring a 

reasonable interpretation of the Compensation Rules. Rather, Justice Beard, writing for the 

MBCA, ruled that the Supervising Judge’s supervisory authority is restricted to determining 

whether the adjudicators had applied the correct compensation category.2 

 

5. The appellant’s position in this appeal is that the MBCA’s decision is irreconcilable 

with the superior court orders that approved and implemented the IRRSA. These orders are 

meant to ensure that the administration of the IRRSA, including the IAP, results in a delivery 

to residential school survivors of the benefits they bargained for. The MBCA decision, by 

contrast, entails that unreasonable interpretations of the Compensation Rules by which 

claimants are denied the benefits they bargained for are not reviewable by the superior courts. 

 

6. This appeal is also about the Rule of Law. The jurisdiction of the superior courts to 

supervise the administration of the IAP to ensure that the promises made in the IRRSA are 

respected cannot be diminished by the superior or appellate courts of the provinces, for that 

amounts to an abrogation of the Rule of Law. 

 

B. Statement of Facts 

(i) History of the Indian Residential Schools Settlement Agreement and the IAP 

7. The IRSSA is the settlement agreement whereby class actions brought by residential 

school survivors in several provinces were resolved in principle. The IAP is constituted 

pursuant to Article Six of the IRRSA which in turn makes reference to Schedule “D”, which 

forms part of the IRSSA: 

 

All applications to the IAP which have been delivered prior to the IAP 

Application Deadline will be processed within IAP as set out in Schedule “D” 

of this Agreement.3 

                                                           
2 Reasons of the Manitoba Court of Appeal, 2017 MBCA 54 (“MBCA”) at para 72 [Record, 

Tab 6] 
3 Indian Residential Schools Settlement Agreement (“IRRSA”) at p. 50 [Record, Tab 10]  
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8. Schedule “D” lays out the compensation rules by which claims made by residential 

school survivors respecting sexual and severe physical abuse, and the resulting harms, are to 

be adjudicated. At page 7 of Schedule “D”, the IRRSA provides as follows: 

  

Standards for compensable wrongs and for the assessment of compensation 

have been defined for this IAP. The adjudicator is bound by those standards.4 

 

9. Schedule “D” compensates victims of sexual abuse in proportion with the severity of 

the sexual abuse inflicted and the harms that resulted from abuse. At page 3 of Schedule “D”, 

there is a chart which sets out the number of “Compensation Points” to be awarded based 

upon categories of sexual abuse — from the most severe forms of sexual abuse, which are 

awarded the most “Points”, to less severe forms of sexual abuse, which are awarded less 

“Points”.  

 

10. Oral and documentary evidence are submitted by the claimants to Hearing 

Adjudicators. Oral evidence is given by claimants in hearings which follow an inquisitorial 

model. Hearing Adjudicators determine whether there was compensable abuse in accordance 

with the Compensation Rules and, if so, determine the quantum of compensation.5 

  

11. There is one level of review of Hearing Adjudicator decisions available to claimants 

within the IAP based upon “palpable and overriding error”: 

 

Claimants may require that a second adjudicator review a decision to determine 

whether it contains a palpable and overriding error.6 

 

12. There are two levels of review of adjudicator decisions available to claimants based 

upon the Hearing Adjudicator’s and/or the first Review Adjudicator’s failure to properly 

apply the IAP Model to the facts: 

 

 

 
                                                           
4 Schedule “D” to the IRRSA (“Schedule ‘D’”) at p. 7 [Record, Tab 11A] 
5 Schedule “D” at pp. 8-9 [Record, Tab 11A] 
6 Schedule “D” at p. 14 [Record, Tab 11A] 
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any party may ask the Chief Adjudicator or designate to determine whether an 

adjudicator’s, or reviewing adjudicator’s, decision properly applied the IAP Model to 

the facts as found by the adjudicator, and if not, to correct the decision, and the Chief 

Adjudicator or designate may do so.7 

 

In reviews for failure to properly apply the IAP Model, the first reviewing adjudicator is 

customarily referred to as “Review Adjudicator” and the second reviewing adjudicator is 

referred to as “Re-review Adjudicator”. 

 

13. As explained in more detail below, the superior court orders approving and 

implementing the IRRSA provide that the IAP is supervised by superior courts. The approval 

order in Manitoba is found in Semple et al v. The Attorney General of Canada et al, 2006 

MBQB 285, Order of the Honourable Mr. Justice Schulman, Manitoba Court of Queen’s 

Bench, December 15, 2006 (“Schulman Approval Order”) [Record, Tab 8]. On application by 

a claimant, the courts may make whatever orders are necessary respecting the implementation 

and administration of the provisions of the IRRSA.8 

   

(ii) History of J.W. in the IAP and the courts below  

(a) The undisputed facts of J.W.’s case 

14. There is no dispute between the parties about the facts of this case. As a child, J.W., 

attended an Indian Residential School. While at residential school, on its premises, a nun 

deliberately grabbed J.W.’s penis while he was in line for the shower. J.W. reacted with 

embarrassment, as well as anger. He pushed the nun’s hand away. When he did this, the nun 

responded with violence, hurting J.W. by grabbing and twisting his ear.  

 

(b) Hearing Adjudicator’s Decision, dated April 7, 2015  

15. J.W. made a claim in the IAP respecting the nun’s conduct at the Indian Residential 

School. He claimed that the actions of the nun constituted compensable abuse under the 

                                                           
7 Schedule “D” at p. 14 [Record, Tab 11A] 
8 Schulman Approval Order at paras. 13 and 31 [Record, Tab 8] 
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Compensation Rules of the IAP. In Schedule “D” of the Compensation Rules, it is provided 

that the following conduct is compensable sexual abuse: 

 

Any touching of a student, including touching with an object, by an adult 

employee or other adult lawfully on the premises which exceeds recognized 

parental contact and violates the sexual integrity of the student.9  

 

This category of sexual abuse is, relatively speaking, considered less severe under the 

Compensation Rules and is awarded a lower number of “Points”. The category has been 

referred to as “SL1.4” in this case. 

 

16. J.W.’s claim in the IAP was heard on May 26, 2014. The Hearing Adjudicator 

rendered her decision denying J.W.’s claim on April 7, 2015. She concluded that J.W. was a 

credible witness and that the incident with the nun happened as J.W. described. Nevertheless, 

the Hearing Adjudicator held that the incident did not constitute compensable sexual abuse 

because she was not satisfied the nun’s act had a sexual purpose.10 The Hearing Adjudicator 

construed the sexual purpose of the perpetrator as a technical requirement for establishing 

sexual assault in the IAP. 

 

(c) Review Adjudicator’s Decision, dated July 5, 2015 

17. J.W. requested that another adjudicator review the decision of the Hearing 

Adjudicator. On the review, J.W. argued  that, by requiring him to establish that his abuser 

had a sexual purpose, the Hearing Adjudicator misapplied the clear language of the 

Compensation Rules of IAP Model, specifically, SL1.4 of the Compensation Rules, and 

thereby failed to properly apply the IAP Model. 

 

18. In his decision, dated July 5, 2015, the Review Adjudicator confirmed the decision of 

the Hearing Adjudicator and denied that the Hearing Adjudicator had misapplied the IAP 

Model. The Review Adjudicator did not take issue with the Hearing Adjudicator’s 

                                                           
9 Schedule “D” at p. 3  [Record, Tab 11A] 
10 Decision in IAP File No. W-15603, dated April 7, 2015 at para. 24  [Record, Tab 1] 
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requirement that J.W. is required to establish sexual purpose.11 

 

(d) Re-Review Adjudicator’s Decision, dated November 22, 2015 

19. J.W. requested that another adjudicator review the decision of the Review 

Adjudicator, arguing that the Review Adjudicator failed to apply the IAP Model by failing to 

correct the misapplication of the IAP Model made by the Hearing Adjudicator. 

 

20. In her decision, dated November 22, 2015, the Re-Review Adjudicator affirmed the 

Review Decision, deciding that the Re-Review Adjudicator did not misapply the IAP Model. 

The Re-Review Adjudicator concluded that the Reviewing Adjudicator was not mistaken in 

finding that the sexual motivation of the perpetrator was an essential consideration.12 

 

(e) Manitoba Court of Queen’s Bench 

21. In addition to the Schulman Approval Order, the Manitoba court, like the other 

superior courts, made identical approval orders implementing various procedures related to 

the IRRSA. The Manitoba implementation Order is found in Semple et al v. The Attorney 

General of Canada et al, 2006 MBQB 285, Order of the Honourable Mr. Justice Schulman, 

Manitoba Court of Queen’s Bench, March 8, 2007 (“Schulman Implementation Order”), 

[Record, Tab 9]. Pursuant to the Schulman Implementation Order,13 J.W. made a Request for 

Direction (“RFD”) to the judge appointed as Supervising Judge for the IRSSA in Manitoba 

(by this time, Justice Edmond had succeeded Justice Schulman as the Supervising Judge for 

Manitoba).  J.W. argued that, by failing to correct the misapplication of the IAP Model by the 

Review Adjudicator, the Re-Review Adjudicator had herself misapplied the IAP Model.  J.W. 

                                                           
11 Review Decision in IAP File No. W-15603, dated July 5, 2015 at paras. 14-18 and 21-22 

[Record, Tab 2] 
12 Re-Review Decision in IAP File No. W-15603, dated November 22, 2015 at p. 5  [Record, 

Tab 3] 
13 Schulman Implementation Order at para. 20 and Schedule “A” [Record, Tab 9] 



 7 

further argued that the plain language of the Compensation Rules does not require—and in 

fact excludes—the requirement to prove sexual purpose on the part of the abuser.14  

 

22. J.W. requested, inter alia, that the Supervising Judge order that the IAP claim of J.W. 

be sent back to an adjudicator with the direction that the adjudicator determine whether abuse 

took place based upon the correct interpretation of SL1.4 and award compensation 

accordingly, and that the Supervising Judge declare that the determination of whether sexual 

abuse pursuant to SL1.4 occurred does not require proving sexual purpose.15 

 

23. The Supervising Judge delivered his decision, dated August 3, 2016, reasoning as 

follows: 

I accept that an unreasonable interpretation of SL1.4 could, in fact, amount to a 

failure to comply with the terms of the IRSSA, if an unreasonable 

interpretation results in claimants being denied the compensation that the 

IRSSA intended them to receive.  

 

[40]      Accordingly, I find that my jurisdiction in reviewing the substantive 

decisions of IAP adjudicators is confined to ensuring that the Re-Review 

Adjudicator did not endorse a legal interpretation that is so unreasonable that it 

amounts to a failure to properly apply the IAP to the facts of a particular case.    

 

[41]      Put another way, on the facts of this particular case, the Adjudicator 

herself found that the only reason J.W.’s claim was not compensable was 

because it was a “technical requirement” of the IAP that J.W. had to prove that 

the nun had grabbed his penis for a sexual purpose.  If her interpretation of this 

“technical requirement” of the IAP is not legally tenable, then in my view, it is 

not reasonable for the Chief Adjudicator to fail to correct that error so as to 

ensure that the IRSSA has been properly implemented.16 

 

24. The Supervising Judge declared that the Re-Review Adjudicator had failed to properly 

implement the IRRSA by failing to correct the Hearing Adjudicator’s decision that SL1.4 

claims could only be compensable if the claimant proved that the perpetrator had a sexual 

                                                           
14 Amended Request for Direction, dated May 4, 2016 (“RFD”) at paras. 7-19 and 22-25 

[Record, Tab 11] 
15 RFD at paras. 27 and 29 [Record, Tab 11] 
16 MBQB at paras. 39-41 [Record, Tab 4] 
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purpose and, further, ordered that J.W.’s claim be sent back to a first-level adjudicator to 

reconsider J.W.’s claim.17 

 

 (e.1) Reconsideration Adjudicator’s Decision 

25. As a result of the Supervising Judge’s decision, the Chief Adjudicator directed a 

“Reconsideration Adjudicator” to decide J.W.’s claim in accordance with the Supervising 

Judge’s reasons. The Reconsideration Adjudicator delivered her decision, dated September 

30, 2016, awarding compensation to J.W. for the abuse he suffered at the hands of the nun18 

and for the harm that he experienced as a result.19 As J.W. was awarded compensation 

pursuant to a category of sexual abuse at the lower end of the range of Compensation Points, 

the quantum of his award was relatively modest. 

 

(f) Manitoba Court of Appeal 

26. Before the Reconsideration Decision was implemented (i.e., before the award made by 

the Reconsideration was paid to J.W.), Canada appealed the decision of the Supervising Judge 

to the Manitoba Court of Appeal and obtained an Order from the Supervising Judge, dated 

December 22, 2016, staying the Order he had made sending J.W.’s claim back to an 

adjudicator for reconsideration.20 

 

27. Canada appealed to the Manitoba Court of Appeal on the grounds that, firstly, the 

Supervising Judge exceeded his jurisdiction and, secondly, that the Supervising Judge 

misinterpreted the terms of IRRSA, including the Compensation Rules of the IAP, thereby 

improperly amending the IRRSA. On May 30, 2017 the MBCA delivered its decision, 

granting Canada’s appeal and reinstating the decision of the Re-Review Adjudicator denying 

J.W.’s claim, with the result that J.W.’s application for compensation in the IAP was 

dismissed. 

                                                           
17 MBQB, para. 60 [Record, Tab 4] 
18 Reconsideration Decision in IAP File No. W-15603, paras. 48-51 [Record, Tab 13] 
19 Reconsideration Decision in IAP File No. W-15603, paras. 67-68 [Record, Tab 13] 
20 Reasons for Judgment of the Manitoba Court of Queen’s Bench (Stay Order), dated 

December 22, 2016 [Record, Tab 14] 
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28. In the MBCA Decision, the MBCA reasoned as follows: 

 

In my view, his [the Supervising Judge’s] jurisdiction was limited to 

determining whether the adjudicator implemented the provisions of the IAP in 

the narrow sense of determining whether she considered the correct 

terms. Once it was determined that she considered the correct terms, being 

category SL1.4, his jurisdiction ended and he should have dismissed the 

RFD. Instead, he considered whether she erred by not properly interpreting 

that category, which was outside his jurisdiction.21 

 

29. The narrow supervisory jurisdiction articulated by the MBCA is based, in part, upon 

its reasoning that the supervising courts cannot conduct a judicial review adjudicator 

decisions in the IAP. The notion that there is no judicial review of adjudicators’ decisions in 

the IAP appears to have entered the jurisprudence in 2012, when a decision of the Supervising 

Judge in Ontario was affirmed by the Ontario Court of Appeal in Fontaine v. Duboff Edwards 

Haight & Schachter, 2012 ONCA 471 (“Schachter”). The Ontario Court of Appeal 

commented as follows: 

 

The Administrative Judge rejected the suggestion that judicial review of the 

decision of the Chief Adjudicator is available. He explained… that the Chief 

Adjudicator acts pursuant to the terms of the implementation orders issued by 

the court and, therefore, cannot be said to be exercising a statutory power of 

decision that is subject to judicial review. 

 

Schachter at para. 30 

 

30. Before the Supervising Judge, J.W. had argued that the Hearing Adjudicator denied 

compensation to J.W based, firstly, upon an interpretation of SL1.4 that is completely 

unsupportable on its plain language and, secondly, upon a stark misapplication of the 

jurisprudence on sexual assault, specifically R. v Chase  [1987] 2 SCR 293. The consequence 

of the MBCA decision is that, no matter how egregiously an adjudicator misinterprets the 

Compensation Rules, there is no court review or court supervision available to the IAP 

claimant denied compensation via the misinterpretation — as long as the adjudicator has 

purported to apply the applicable compensation rule. 

R. v Chase  [1987] 2 SCR 293  (“Chase”) 

                                                           
21 MBCA at para. 72 [Record, Tab 6] 
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PART II:  STATEMENT OF QUESTIONS IN ISSUE 

 

31. The MBCA decision in this case raises the following interrelated legal issues: 

 

 (i) Is judicial review of adjudicators’ decisions in the IAP available to claimants 

who have been unreasonably denied compensation and, if so, what is the 

applicable standard of review? 

 

 (ii) Is there any general rule of law that restricts the availability of judicial review 

of administrative tribunals that are formed pursuant to the terms of a settlement 

in a class proceeding? 

 

 (iii) In the event that no judicial review of IAP decisions is available and judicial 

supervision of IAP decisions is restricted to the basis set out in Schachter, is 

there “judicial recourse” for a claimant who was denied compensation based 

upon an unreasonable interpretation of the IRRSA? 

 

 (iv) Does the IRRSA and its implementation engage the honour of the Crown? 

  

 (v) Was the MBCA correct when it held that claimants whose IAP claims are 

denied based upon unreasonable interpretations of the IRRSA have no recourse 

to the courts supervising the administration of the IRSSA? 

 

32. The appellant submits that all of the foregoing issues are plainly issues of law, and 

therefore subject to the standard of review of correctness. 

Housen v. Nikolaisen, [2002] 2 S.C.R. 235 at para. 8 
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PART III:  ARGUMENT 

 

A. The IAP is a creature of statute, agreement and court order 

33. There are two interrelated grounds that support the appellant’s position that judicial 

review of the administrative tribunal in the IAP is available. The first ground is The Class 

Proceedings Act, C.C.S.M. c. C130 of Manitoba which, in section 12, provides as follows: 

 

12          The court may at any time make any order that it considers 

appropriate respecting the conduct of a class proceeding to ensure its fair and 

expeditious determination and, for that purpose, may impose on one or more of 

the parties the terms it considers appropriate. 

 

Class Proceedings Act, C.C.S.M. c. C130 of Manitoba (“CPA”), s. 12 

 

This section grants robust jurisdiction to the courts to ensure the fairness of the determination 

of a class proceeding “at any time”. 

 

34. Furthermore, section 35 of the CPA provides as follows: 

  

  35(1)       A class proceeding may be settled, discontinued or abandoned only

    (a) with the approval of the court; and 

    (b) on the terms the court considers appropriate. 

 

35(2)       A settlement may be concluded in relation to the common 

issues affecting a subclass only 

    (a) with the approval of the court; and 

    (b) on the terms the court considers appropriate. 

 

  CPA, s. 35 

 

35. Secondly, the superior courts that approved the IRRSA as a settlement of the class 

actions brought by residential school survivors set out the terms upon which the IRRSA was 

approved in judgments that incorporated identical approval orders, including the following 

terms: 
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12.  THIS  COURT ORDERS  that the Agreement, which is attached hereto as 

Schedule "A", and which is expressly incorporated by reference into this 

judgment, including the definitions included therein, is hereby approved and 

shall be implemented, in accordance with this judgment and any further order 

of this Court. 

 

13.  THIS COURT  ORDERS  AND DECLARES  that this Court shall 

supervise the implementation of the Agreement and this judgment and, without 

limiting the generality of the foregoing, may issue such orders as are necessary 

to implement and enforce the provisions of the Agreement and this judgment. 

 

31.  THIS  COURTS  DECLARES that the Representative Plaintiffs, 

Defendants, Released Church Organizations, Class Counsel, the National 

Administration Committee, or the Trustee, or such other person or entity as 

this Court may allow, after fully exhausting the dispute resolution mechanisms 

contemplated in the Agreement, may apply to the Court for directions in 

respect of the implementation, administration or amendment of the Agreement 

or the implementation of this judgment on notice to all affected parties, all in 

conformity with the terms of the Agreement. 

 

36.  THIS COURT DECLARES that the provisions of the applicable class 

proceedings law shall apply in their entirety to the supervision, operation and 

implementation of the Agreement and this judgment.22 

 

36. Per paragraph 36 of the Schulman Approval Order, quoted immediately above, the 

provisions of the CPA “shall apply in their entirety to the supervision, operation and 

implementation of this Agreement [IRRSA].” Recall that s. 12 of the CPA provides that “the 

court may at any time make any order that it considers appropriate respecting the conduct of a 

class proceeding to ensure its fair and expeditious determination and, for that purpose, may 

impose on one or more of the parties the terms it considers appropriate.” Paragraph 36 of the 

Schulman Approval Order makes s. 12 of the CPA applicable to the implementation of the 

IRRSA. The Schulman Approval Order therefore orders that the Supervising Judge in 

Manitoba may make orders to ensure that the IAP is operated and implemented fairly. 

 

 

 

                                                           
22 Schulman Approval Order, paras. 12-13, 31 and 36 [Record, Tab 8] 
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37. It is noteworthy that, in the later Schulman Implementation Order, there is a Preamble 

which states, in one of its recitals, as follows: 

 

AND UPON hearing further and supplementary submissions from counsel for 

the parties, reading the supplementary materials filed by the parties, and 

having regard for the steps required to oversee the implementation of the 

Agreement pursuant to this court’s supervisory jurisdiction pursuant to the 

applicable class proceedings law and its inherent jurisdiction to control its own 

process, in order to ensure the Agreement is administered in a fair and 

impartial manner and to assist the Courts in their supervision over 

implementation of and administration of the Agreement…23 

 

Here, the supervisory authority of the superior courts to ensure the continued implementation 

of the IRRSA in a fair manner is also grounded in the court’s “inherent jurisdiction to control 

its own processes”. 

 

38. The appellant submits that the IAP is not simply the creature of the IRRSA.24 Rather, 

as explained above, the IAP is a hybrid creation of statute, court order, and agreement:  The 

Schulman Approval Order by which the IRRSA was approved provides explicitly that the 

IRRSA is incorporated by reference into that Order, and “that the provisions of the applicable 

class proceedings law shall apply in their entirety to the supervision, operation and 

implementation of the Agreement and this judgment.” 

 

39. The supervising courts in the provinces have commented on the role of the courts. In 

the Ontario Superior Court decision approving the IRSSA, Baxter v. Canada (Attorney 

General), [2006] O.J. No. 4968, 83 OR (3d) 481 (“Baxter”), Justice Winkler reasoned as 

follows: 

 

The court has an obligation under the Class Proceedings Act, 1992, S.O. 1992, 

c. 6 (“CPA”) to protect the interests of the absent class members, both in 

determining whether the settlement meets the test for approval and in ensuring 

that the administration and implementation of the settlement are done in a 

                                                           
23 Schulman Implementation Order, p. 3 [Record, Tab 9] 
24 Note that he IRRSA itself provides that it “will not be effective unless and until it is 

approved by the Courts”. See IRRSA at section 4.11 and 4.09(4)  [Record, Tab 10] 
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manner that delivers the promised benefits to the class members. In seeking the 

approval of the court, the plaintiffs and defendants essentially seek the benefits 

of having the court sanction the settlement. Such approval cannot be divorced 

from the obligation it entails. Once the court is engaged, it cannot abdicate its 

responsibilities under the CPA. 

 

Baxter at para. 12 

 

40. In a later decision of the Administrative Judge for the IAP in Western Canada, in 

Fontaine v. Canada (Attorney General), 2012 BCSC 839, Madam Justice Brown articulated 

the responsibility of the supervising courts in language that echoes Baxter: 

 

The court supervision aims to ensure that legitimate claims are compensated to 

the full extent available under the settlement terms and that the process by 

which those claims are adjudicated has the integrity, impartiality and 

transparency expected of any other court process. 

 

 Fontaine v. Canada (Attorney General), 2012 BCSC 839, at para. 27 

 

   

41. On these delineations of the judicial supervision function of the supervising courts, not 

only is judicial supervision of the courts available to claimants who have been denied delivery 

of the benefits promised in the IRRSA, the courts are “obligated” to supervise the settlement 

to ensure that such delivery is made.  However, these judicial interpretations of the court’s 

supervisory responsibility by the supervising courts in Ontario and British Columbia are 

inconsistent with the reasoning of the MBCA. 

 

42. This Court has recently confirmed the supervisory jurisdiction of superior courts over 

the implementation of the IRRSA, in Canada (Attorney General) v. Fontaine, 2017 SCC 47, 

noting that the supervising courts have “a vital role”, “broad powers” and “must have 

generous discretion”. 

Canada (Attorney General) v. Fontaine, 2017 SCC 47 

(“SCC Records Decision”), paras. 31 and 32 

 

43. The SCC Records Decision also grounds the supervisory courts’ authority over the 

implementation of the IRRSA in the inherent jurisdiction of the superior courts: 
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Further, in any instance where the scope of superior courts’ powers granted by 

class action legislation does not expressly contemplate certain supervisory 

functions, superior courts retain residual supervisory powers under their 

inherent jurisdiction. Removing the inherent jurisdiction of superior courts 

requires “clear and precise statutory language” (R. v. Rose, [1998] 3 S.C.R. 

262, at para. 133; see also Endean, at paras. 24, 56 and 60).  

 

SCC Records Decision, para. 33 

 

44. The appellant’s position is that, even if the availability of judicial review cannot be 

grounded in the court orders approving and implementing the IRRSA and the class 

proceedings statutes, it is nevertheless firmly grounded in the inherent jurisdiction of the 

superior courts, which, as the Supreme Court has confirmed, has not been ousted by the 

settlement of the residential schools class action. 

 

45. The appellant’s view is that the ouster of the inherent jurisdiction of the superior 

courts to review IAP decisions—if it is possible at all—would have to occur by explicit terms 

ousting its jurisdiction and by the explicit approval of such terms by the superior courts 

themselves. 

 

46. The Chief Adjudicator appears to agree with the appellant that the IAP is an 

administrative tribunal and that it is subject, in some respects, to Canadian administrative law. 

In a document titled “The Chief Adjudicator’s Responsibility to Promote Consistency, 

Coherence and Quality in IAP Decisions”, dated June 2009 and found presently on the IAP 

Adjudication Secretariat’s website, Chief Adjudicator Daniel Ish, as he then was, explained: 

 

The purpose of this document is to review the responsibility of the Chief 

Adjudicator to develop and implement mechanisms to promote coherence, 

consistency and quality in decisions rendered by adjudicators in the 

Independent Assessment Process. The IAP contemplates such a role for the 

Chief Adjudicator (CA) as do the principles of law applied to administrative 

tribunals, one of which the Settlement Agreement has created by providing for 

a cadre of adjudicators overseen by a Chief Adjudicator. As with other 

administrative tribunals, the IAP was “created to increase the efficiency of the 

administration of justice and… called upon to handle heavy caseloads”. 

(IWA v. Consolidated-Bathurst Packaging Ltd., 1990 Can LII 132 (SCC)). 
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This document will first outline the need for internal mechanisms, including 

internal review mechanisms, and the practice that has evolved within the IAP. 

It will also review the general principles of administrative law that are 

applicable to administrative tribunals in implementing internal mechanisms 

and making allowance for consultation by individual adjudicators with 

colleagues, legal counsel and staff.25 

 

Throughout this paper, Chief Adjudicator Ish, as he then was, refers to the IAP as an 

“administrative tribunal”, and he applies general principles of administrative law to the IAP. 

 

47. There are other references to the IAP as an administrative tribunal which may be 

found presently on the Adjudication Secretariat’s website. In his introduction to the 

Adjudication Secretariat’s Annual Report of 2009, Chief Adjudicator Dan Ish, as he then was, 

refers to the IAP as an “administrative tribunal”.26 Further, in an “IAP Fact Sheet” on the 

“IAP and Self-Represented Claimants”, dated March 2014 and found presently on the 

Adjudication Secretariat’s website, the IAP is again described as “an administrative 

tribunal”.27 

 

B. The Rule of Law 

48. In her concurring reasons in Dunsmuir v. New Brunswick, 2008 SCC 9, Justice 

Deschamps articulated the constitutional basis of judicial review in Canada: 

 

By virtue of the Constitution, superior courts are the only courts that possess 

inherent jurisdiction. They are responsible both for applying the laws enacted 

by Parliament and the legislatures and for insuring that statutory bodies respect 

their legal boundaries. Parliament and the legislatures cannot totally exclude 

judicial oversight without overstepping the division between legislative or 

executive powers and judicial powers. Superior courts are, in the end, the 

protectors of the integrity of the rule of law and the justice system. Judicial 

review of administrative action is rooted in these fundamental principles and 

                                                           
25 “The Chief Adjudicator’s Responsibility to Promote Consistency, Coherence and Quality in 

IAP Decisions” (June 2009) 
26 “Indian Residential Schools Adjudication Secretariat 2009 Annual Report” (at pp. 3, 4 and 

12)  
27 “IAP Fact Sheets: IAP and Self-Represented Claimants” (March 2014)  



 17 

its boundaries are largely informed by the roles of the respective branches of 

government. 

  

Dunsmuir v. New Brunswick, 2008 SCC 9 (“Dunsmuir”), para. 159  

 

49. The appellant’s position is that, viewed correctly, the administrative tribunal of the 

IAP is a hybrid creation of statute, agreement and court order. Its “boundaries”—in the sense 

of Justice Deschamp in Dunsmuir—must be drawn by reference to, on the one hand, the 

specific terms of the IRRSA, including the Compensation Rules in Schedule “D” and, on the 

other hand, the specific provisions of the superior court approval orders and the class 

proceedings statutes of the provinces. 

 

50. Nothing in the IRRSA or the Schulman Approval Order requires or implies an 

exclusion of the inherent jurisdiction of the superior courts, including the jurisdiction to 

control their own processes. Nor is there any basis for the suggestion that court supervision of 

the IAP must be on some exotic, sui generis standard of review—or “recourse”—that is 

outside of scope of Dunsmuir and administrative law. In view of the jurisprudence following 

Dunsmuir, it is unnecessary for the courts to fashion a sui generis and ad hoc basis for judicial 

review in the IAP. 

 

51. In Alberta (Information and Privacy Commissioner) v. Alberta Teachers' Association, 

2011 SCC 61, this Court explained that, post-Dunsmuir, reasonableness is the presumptively 

applicable standard of review: 

 

When considering a decision of an administrative tribunal interpreting or 

applying its home statute, it should be presumed that the appropriate standard 

of review is reasonableness. 

 

Alberta (Information and Privacy Commissioner) v. Alberta Teachers' Association, 

2011 SCC 61, para. 39. 
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52. The appellant submits that, for the purpose of applying this authority to the 

administrative tribunal of the IAP, the IRRSA (including Schedule “D”), in conjunction with 

the superior court approval orders and the applicable class actions statute should be 

considered as the analogue of the “home statute” of other administrative tribunals. 

Accordingly, the administrative tribunal of the IAP is interpreting the analogue of its “home 

statute”, and the reasonableness standard applies. 

 

53. If the reasonableness standard does not apply presumptively, then the factors to be 

applied are articulated in Dunsmuir as follows: 

 

[55] A consideration of the following factors will lead to the conclusion that 

the decision maker should be given deference and a reasonableness test 

applied: 

 

- A privative clause: this is a statutory direction from Parliament or a 

legislature indicating the need for deference. 

 

- A discrete and special administrative regime in which the decision 

maker has special expertise (labour relations for instance). 

 

- The nature of the question of law.  A question of law that is of “central 

importance to the legal system . . . and outside the . . . specialized area 

of expertise” of the administrative decision maker will always attract a 

correctness standard (Toronto (City) v. C.U.P.E., at para. 62).  On the 

other hand, a question of law that does not rise to this level may be 

compatible with a reasonableness standard where the two above factors 

so indicate. 

 

  [56] If these factors, considered together, point to a standard of 

reasonableness, the decision maker’s decision must be approached with 

deference in the sense of respect discussed earlier in these reasons.  There is 

nothing unprincipled in the fact that some questions of law will be decided on 

the basis of reasonableness.  It simply means giving the adjudicator’s decision 

appropriate deference in deciding whether a decision should be upheld, bearing 

in mind the factors indicated. 

 

Dunsmuir at paras. 55-56 
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54. There is, in the IRRSA, one provision which excludes access court supervision in very 

limited circumstances. As part of Article Four governing the administration of the IRRSA, 

Section 4.10 constitutes the National Administration Committee (“NAC”), which is 

composed of counsels representing parties to the Agreement. The NAC is tasked with 

supervising several aspects of the implementation of the IRRSA.28 

 

55. At 4.11(9) to 4.11(11) of the IRRSA, the decision-making procedure of the NAC is 

constituted as follows: 

 (9) Decisions of the NAC will be made by consensus and where consensus 

can not be reached, a majority of five (5) of the seven (7) members is 

required to make any decision. In the event that a majority of five (5) 

members can not be reached the dispute may be referred by a simple 

majority of four (4) NAC members to the Appropriate Court in the 

jurisdiction where the dispute arose by way of reference styled as In Re 

Residential Schools. 

 

(10) Notwithstanding Section 4.11(9), where a vote would increase the costs 

of the Approval Orders whether for compensation or procedural 

matters, the representative for Canada must be one (1) of the five (5) 

member majority. 

 

(11) There will not be reference to the Courts for any dispute arising under 

Section 4.11(10).29 

 

56. Apart from these provisions on a very specific detail of the procedure of one 

committee created by the IRRSA—which shows that the parties did turn their minds to the 

exclusion of access to the courts—there is no privative clause, nor any provision or clause 

analogous to a privative clause to be found anywhere in the governing class proceeding 

statute, in the IRRSA, or in the approval and implementation orders of the superior courts 

which would purport to remove the jurisdiction of the superior courts to review the decisions 

of adjudicators in the IAP. In fact, as we have seen, the CPA approval and implementation 

orders explicitly provide for the ongoing supervision by the courts of the administration of the 

IAP. On its own, the “privative clause” factor would tend to support a relatively low level of 

deference to decisions in the IAP. 
                                                           
28 IRRSA at section 4.11 and 4.09(4)  [Record, Tab 10] 
29 IRRSA at sections 4.11(9) to 4.11(11)  [Record, Tab 10] 
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57. The appellant acknowledges, however, that the IAP is a discrete and special 

administrative regime wherein adjudicators have special expertise. This specialization, and 

the existence, within the IAP, of one level of review where palpable and overriding errors are 

alleged, and two levels of review where the proper application of the IAP Model is at issue 

would tend to support some deference. It may be observed, however, that the adjudicators of 

the IAP are not required to have expertise specifically in the area of criminal law, which was 

at issue before the Supervising Judge in J.W.’s case.30  

 

58. While the adjudicators’ application of criminal law jurisprudence, as in J.W.’s claim, 

is outside their specialized area of expertise, it is unclear whether J.W.’s application for court 

review raises a question of law that is of central importance to the legal system. 

 

59. It is the appellant’s view that, even if the reasonableness standard does not apply 

presumptively, the Dunsmuir factors taken together tend to support some deference and, 

therefore, judicial review of IAP decisions should be on the standard of reasonableness. 

 

C. Schachter  

60. The appellant is unaware of any authority or any rule of law that prevents the judicial 

review of decisions of administrative tribunals created by the settlement of class actions 

pursuant to the CPA, or the class proceedings statutes of other provinces. However, such a 

rule against judicial review seems to have been introduced into the jurisprudence on the 

judicial supervision of the IRRSA.  When it comes to the denial of judicial review of IAP 

decisions, all roads lead to Schachter. 

 

61. The reasoning for the denial of judicial review in the IAP is articulated in Schachter as 

follows:  

 

 

                                                           
30 MBQB at paras. 49-54. 
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Judicial review is not available to review the exercise of authority by a 

judicially created body, which has been given certain duties as provided by the 

terms of the S.A. and the implementation orders. The office of the Chief 

Adjudicator was created by order of the courts in approving the negotiated 

terms of settlement of class action litigation. The authority of that office is 

exercised in relation to those class members who have elected to advance 

claims through the IAP and their counsel. The terms of the S.A. and the 

implementation orders set out the process for reviewing decisions of the IAP 

Adjudicators. Recourse to the courts is only available if it is provided for in the 

S.A. or the implementation orders. 

 

Schachter, at para. 52 

 

62. With respect, the appellant submits that, in this passage of Schachter, the rule against 

judicial review is simply asserted, without the citation of any authority for the rule and 

without any persuasive reasoning for it. Why is judicial review of the exercise of authority by 

a judicially created body “not available”? What about the inherent jurisdiction of the superior 

court, including the jurisdiction to control its own processes? How does the formation of the 

IAP negate the possibility of judicial review? Why is the supervisory authority set out in the 

approval orders, namely, the authority to make such orders as are necessary to implement and 

enforce the provisions of the IRRSA, inadequate to ground the judicial review of IAP 

decisions for reasonableness? There appear to be no answers to these questions in Schachter. 

 

63. If the jurisprudential foundation and reasoning in Schachter are, as the appellant 

respectfully maintain, deficient, then it may be helpful to recall that Schachter can be sharply 

distinguished on the facts:  J.W. was denied compensation in his IAP claim based upon an 

unreasonable interpretation of the IRRSA; whereas, the court application to the supervising 

court in Schachter was made by a lawyer who thought he should receive more legal fees from 

his client in the IAP. 

 

64. Schachter upheld the decision of Winkler CJO, the then Eastern Administrative Judge, 

who reasoned as follows: 

 

Judicial review may be available where a statutory power of decision has been 

exercised by an inferior tribunal, but a superior court does not judicially review 
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its own order. Here, where the Chief Adjudicator is acting pursuant to a term 

of the orders issued by superior courts, he cannot be said to be exercising a 

statutory power of decision subject to judicial review. 

 
Fontaine v. Canada (AG) (7 March 2011) (ONSC) File No. OO-CV-192059CP (Direction) 

 (“Schachter ONSC”), at para. 19 

 

The reasoning here seems to be:  If a court were to conduct a judicial review of a decision in 

the IAP, it would, in effect, be reviewing its own approval and/or implementation orders. 

 

65. With respect, the appellant says that an IAP decision which denies relief to a claimant 

based upon an unreasonable interpretation of the IRRSA cannot be identified with the court 

orders approving and implementing the IRRSA. To identify the court orders with the IAP 

decisions is to collapse the critical distinction between them which is required for any 

supervisory role the superior courts may be said to have. Moreover, if the superior courts are 

to fulfill their purpose, per Dunsmuir, of protecting the integrity of the justice system, they 

cannot be categorically prevented from reviewing the unreasonable decisions of 

administrative tribunals on the obscure premise that there is no distinction between their 

orders and the decisions of those tribunals. 

 

66. Schachter restricts court supervision in a manner that is untenable in view of the 

inherent jurisdiction of the superior courts; the provincial class proceedings statute; the court 

orders approving the IRRSA; the reasons of court decisions approving the IRRSA and the 

non-existence of any rule of law preventing the judicial review of the decisions of 

administrative tribunals created by the settlement of class actions. 

 

67. The Supervising Judge ruled that the decision of the Hearing Adjudicator in J.W.’s 

case was based upon an unreasonable interpretation of the Compensation Rules that form part 

of the IRRSA and further, that the Re-review Adjudicator had failed to correct this 

unreasonable interpretation.31 More specifically, he found that the adjudicators’ interpretation 

                                                           
31 MBQB at paras. 42-58 
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of SL1.4 was inconsistent with its plain language.32 He also concluded that the adjudicators 

applied Chase to require a “sexual purpose” on the part of the alleged abuser; whereas, Chase 

actually provides the opposite:  That the sexual purpose of the abuser is only one factor to be 

considered, and not a requirement.33 

 

68. However, the Supervising Judge did not purport to make his decision based upon an 

application of the ordinary reasonableness standard in a judicial review, as articulated in 

Dunsmuir. Rather, the Supervising Judge reasoned that he was following Schachter. It is the 

appellant’s view that the standard of review actually applied by the Supervising Judge is 

reconcilable with the Dunsmuir standard of reasonableness. 

 

69. The Supervising Judge in Manitoba in this case concluded as follows respecting the 

standard of review: 

 

I find that my jurisdiction in reviewing the essential decisions of IAP adjudicators is 

confined to ensuring that the Re-Review Adjudicator did not endorse a legal 

interpretation that is so unreasonable that it amounts to a failure to properly apply the 

IAP to the facts of a particular case… Put another way, on the facts of this particular 

case, the Adjudicator herself found that the only reason J.W.’s claim was not 

compensable was because it was a “technical requirement” of the IAP that J.W. had to 

prove that the nun had grabbed his penis for a sexual purpose.  If her interpretation of 

this “technical requirement” of the IAP is not legally tenable, then in my view, it is not 

reasonable for the Chief Adjudicator to fail to correct that error so as to ensure that the 

IRSSA has been properly implemented.34 

 

70. The MBCA construes the foregoing reasoning as tantamount to a resurrection of the 

patently unreasonable standard from the pre-Dunsmuir jurisprudence.35 The appellant’s 

position is that, in spite of the denial that he is performing an ordinary judicial review, the 

reasoning of the Supervising Judge may be accurately characterized as an application of the 

reasonableness standard that is contextually appropriate, when the question at issue is the 

interpretation of a provision in a settlement agreement by an adjudicator specializing in the 

                                                           
32 MBQB at paras. 44-48 
33 MBQB at paras. 49-53 
34 MBQB at paras. 40-41 
35 MBCA at paras. 56-57 
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interpretation of said agreement. 

 

71. In Alberta (Information and Privacy Commissioner) v. Alberta Teachers' Association, 

2011 SCC 61, this court has ruled out the notion that there may be degrees of deference 

within the reasonableness standard: 

 

Once it is determined that a review is to be conducted on a reasonableness 

standard, there is no second assessment of how intensely the review is to be 

conducted.  The judicial review is simply concerned with the question at issue.  

A review of a question of statutory interpretation is different from a review of 

the exercise of discretion.  Each will be governed by the context.  But there is 

no determination of the intensity of the review with some reviews closer to a 

correctness review and others not. 

 

Alberta (Information and Privacy Commissioner) v. Alberta Teachers' Association, 

2011 SCC 61 at para. 47 

 

72. The appellant submits that, in determining that the Hearing Adjudicator’s decision was 

insupportable by the plain language of the settlement agreement, and by noting the failure of 

the Re-review decision to correct the Hearing Adjudicator’s decision, the Supervising Judge 

was not applying a less “intense” mode of review. Rather, the Supervising Judge conducted a 

review that was governed by the context of the specialized administrative tribunal and the 

question at issue. 

 

73. If the appellant is mistaken in construing the Supervising Judge’s decision as 

reconcilable with a Dunsmuir reasonableness review, then the appellant says that the level of 

scrutiny applied by the Supervising Judge was too low, rather than too high. It is, moreover, 

arguable that it is the MBCA itself that articulates a variation on the patently unreasonable 

standard by requiring an adjudicator’s decision to be unreasonable to the extent of involving 

the application of an incorrect compensation category before the supervisory authority of 

court is engaged. 

 

 

 



 25 

 

D. Post-Schachter decisions of the supervising courts 

(i) 2012 to 2016: Court review of IAP decisions continues 

74. The administrative tribunal of the IAP operated for several years before Schachter. 

There appears to be no evidence of a flood of judicial review applications to the supervising 

courts during this period. There are two phases of the post-Schachter jurisprudence of the 

supervising and appellate courts. The first phase, from 2012 to 2016, is characterized by 

supervising court decisions that continue to make determinations about the reasonableness of 

adjudicator decisions in the IAP, notwithstanding Schachter. 

 

75. For example, in the 2014 decision in Fontaine et al. v. Canada (Attorney General) et 

al., 2014 MBQB 200, Justice Schulman, the then supervising judge for Manitoba, interpreted 

Schachter as being consistent with his own jurisdiction to provide “the court’s assistance in 

assuring that the terms of the agreement [IRRSA] are not abrogated.” 

Fontaine et al. v. Canada (Attorney General) et al., 2014 MBQB 200 

(“Resident’s Decision”) at para. 51 

 

76. It is noteworthy that the potential “abrogation” at issue in that case involved a 

misinterpretation of the language of the IRRSA by which a claimant in the IAP had been 

denied compensation. 

Resident’s Decision at paras. 65-68 

 

77. In applying Schachter, Justice Schulman reasoned that the Request for Direction 

process provided for in the Schulman Implementation Order “is not an appeal or a traditional 

judicial review of the Chief Adjudicator’s decision, but rather a mechanism designed to 

ensure that the terms of the Settlement Agreement are properly implemented.” 

Resident’s Decision at para. 54 
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78. Nevertheless, in spite of purporting to follow Schachter, when he carried out his non-

traditional judicial review, Justice Schulman proceeded to establish reasonableness as the 

appropriate standard of review. Canada did not appeal the Residents Decision.36 

Resident’s Decision, paras. 54-56 

 

79. In the 2016 decision in Fontaine v Canada (Attorney General), 2016 ONSC 4326 

(“Spanish Decision”), the supervising judge for Ontario acknowledged that  the Schachter 

rule was binding upon him and that it precluded judicial review in the usual sense. 

Nevertheless, he interpreted Schachter as providing for a “means to review the decisions of 

the Chief Adjudicator”, which he construed as “a curial review jurisdiction”.  

Fontaine v Canada (Attorney General), 2016 ONSC 4326, paras. 43 and 41, 

overturned in Fontaine v. Canada (Attorney General) 2017 ONCA 26 

  

 

80. The 2016 decision of the Supervising Judge for Manitoba in J.W.’s Request for 

Direction falls within this line of post-Schachter cases, inasmuch as the Supervising Judge 

determined that the form of court review available to IAP claimants is consistent with his 

determination of a standard review. 

 

(ii) November 2016 to 2017: Closing the door 

81. In November of 2016, in Fontaine v. Canada (Attorney General) 2016 BCSC 2218 

(“Bundled RFDs”), Madam Justice Brown of the B.C. Supreme Court disagreed with the 

reasoning of the supervising judge of Ontario in the Spanish Decision: 

 

the phrase “curial review” suggests a right to seek review before the Courts and a 

standard of review, both of which are untenable given the guidance provided by the 

Court of Appeal for Ontario in Shachter [sic]. 

 

Fontaine v. Canada (Attorney General), 2016 BCSC 2218 at para. 177 

 

                                                           
36 The MBCA rejected the reasoning of the Residents Decision of Justice Schulman (MBCA 

Decision, paras. 65-68) 
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82. When the Spanish Decision was overturned in Fontaine v. Canada (Attorney 

General), 2017 ONCA 26 (“Spanish Appeal”), the Ontario Court of Appeal explicitly 

endorsed the B.C. court’s rejection of the reasoning of the Ontario supervising judge. 

Spanish Appeal at para. 52 

 

83. In comparison with the three post-Schachter decisions in the years immediately 

following the Schachter—in which a form or court review and the notion of a standard of 

review survived—the 2017 Spanish Appeal decision overturning the supervising court’s 

Spanish Decision represents a narrowing of the superior courts’ supervisory jurisdiction. 

However, notwithstanding the rejection of the applicability of a “standard of review” to 

decisions in the IAP, the Ontario Court of Appeal in the Spanish Appeal refers favourably to 

the decision of the Manitoba supervising judge in the within leave application. 

Spanish Appeal at para. 54 

 

84. There has not been a consistent application of Schachter to preclude court review of 

IAP decisions. In the years immediately following Schachter, reasonableness review of 

adjudicator decisions survived. However, as time passed, access to the supervising courts 

became more restricted. 

 

85. The MBCA decision closes the door to the supervising courts even more than the 

Bundled RFDs and Spanish Appeal decisions, with a construal of the Schachter rule that 

seems to confine “judicial recourse” to a very specific mode of non-compliance with the 

terms of the IRRSA whereby adjudicators would categorically fail to apply the applicable 

compensation rule. This very narrowly defined recourse cannot be reconciled with the 

reasoning in Schachter that “judicial recourse” is meant “to ensure that the bargain to which 

they [the parties] consented is respected”. 

Schachter at para. 57 
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86. It appears that, in argument before the B.C. supervising court, Canada has 

acknowledged that the Manitoba Court of Appeal’s decision in  J.W.’s case modifies 

Schachter, as explained in the decision in Fontaine v Canada (Attorney General), 2017 BCSC 

1633 (“Bundled RFDs #3”):  

 

Canada agreed that in Reo [i.e., in MBCA], the Manitoba Court of 

Appeal appears to have modified the Schachter threshold by narrowing the 

circumstances in which judicial recourse is available. Canada urged this court to 

adopt this modified standard and to conclude that neither Requestor met the 

standard. 

 

Bundled RFDs #3 at para. 63 

 

87. Justice Brown reasoned that it was not necessary, in the case before her, to determine 

whether the MCA’s decision narrowed the Schachter threshold; however, she acknowledged 

that “it is arguable in Reo, the Manitoba Court of Appeal reformulated 

the Schachter threshold, narrowing the circumstances in which judicial recourse can be 

invoked”. 

Bundled RFDs #3 at para. 64 

 

E. The MBCA decision is inconsistent with Schachter 

88. For the reasons articulated above, it is the appellant’s position that it was a mistake to 

introduce a rule against judicial review in the IAP. None of the reasoning in Schachter, or in 

the MBCA Decision establishes that the parties to the IRRSA or the superior courts that 

approved the IRSSA intended to insulate decisions made by adjudicators in the IAP from 

judicial review. Moreover, the language of the orders approving the IRRSA indicates the 

contrary. However, if the appellants are mistaken in holding that decisions in the IAP should 

be subject to judicial review, then the appellant nevertheless submits that the MBCA decision, 

with its result that J.W.’s IAP claim is dismissed, should be set aside on the grounds that it 

misapplies the Schachter test for judicial recourse in the IAP. 
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89. As we have seen, Schachter allows for judicial recourse in cases where the Re-review 

adjudicator’s decision reflects a failure to comply with the terms of the IRRSA or the court 

orders. However, the MBCA decision erroneously restricts a failure to comply with the terms 

of the IRRSA to a failure to apply the terms of the IRRSA, in the narrow sense of failing “to 

consider the correct terms”. The appellant’s position is that, if the adjudicator has interpreted 

the Compensation Rules of Schedule “D”—which form part of the IRRSA—in a manner 

which completely subverts the plain language of those Rules, the he or she has not complied 

with the IRRSA in a meaningful sense.  

 

90. According to the MBCA Decision, even the most untenable interpretation of the 

Compensation Rules by an IAP adjudicator can be said to “comply” with the IRRSA, and be 

insulated from judicial supervision, provided only that the adjudicator has purported to apply, 

or “consider” the applicable compensation rule. The appellant’s position is that this is, at best, 

a sort of empty, formalistic sense of “compliance” that is not supported in the language of the 

approval orders—and certainly not supported by a purposive interpretation of the approval 

orders. 

 

91. As we have seen, the approval orders require that the courts “shall supervise the 

implementation of the Agreement and this judgment and, without limiting the generality of 

the foregoing, may issue such orders as are necessary to implement and enforce the provisions 

of the Agreement and this judgment”. This language requires the superior courts to supervise 

the implementation of the IRRSA for meaningful compliance. 

 

92. And where the issue is the meaningful compliance of adjudicators with the provisions 

of Schedule “D”, in particular the adjudicators’ compliance with the Compensation Rules of 

Schedule “D”, an evaluation of reasonableness of the adjudicators’ interpretation of the 

Compensation Rules will be inescapable. 
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93. However, if the appellant is mistaken that court supervision is supervision for 

meaningful compliance, then the appellant submits that the MBCA decision is still mistaken 

in holding that the adjudicators applied the correct provisions of Schedule “D” in adjudicating 

J.W.’s IAP claim. Schedule “D” provides as follows: 

 

Standards for compensable wrongs and for the assessment of compensation have been 

defined for this IAP. The adjudicator is bound by those standards.37 

 

94. In his submissions to the Supervising Judge, J.W. argued that the adjudicators had 

failed to give effect to the clause of the compensation rule in SL1.4 that refers to touching 

“which exceeds recognized parental contact”.38 The Supervising Judge took up this 

submission when he reasoned that the adjudicators’ interpretation of SL1.4 in J.W.’s claim 

implied that there could be sexual touching of a child that is within the bounds of recognized 

parental contact. But that implication, as the Supervising Judge notes, is clearly absurd.39 

  

95. It is not consistent with the IRRSA’s rule that adjudicators must be “bound” by its 

standards for compensable wrongs to subvert those standards via an absurd interpretation of 

them. It follows that, by failing to be bound by the standards for compensable wrongs, as 

required by Schedule “D”, the adjudicators in J.W.’s case failed to apply an applicable 

provision of Schedule “D” to the IRRSA. 

 

96. While the appellant submits that the Re-review Adjudicator’s decision in his claim 

should be overturned even pursuant to the very narrow “judicial recourse” articulated in the 

MBCA decision, the more significant result of the foregoing analysis is that the 

reasonableness standard is inescapable. Even judicial supervision that would purport only to 

determine whether an adjudicator has considered the correct terms of Schedule “D” runs into 

the requirement of Schedule “D” itself that adjudicators are “bound” by the Compensation 

Rules. 

 

                                                           
37 Schedule “D” at p. 7  [Record, Tab 11A] 
38 RFD at para. 14(b) [Record, Tab 11]  
39 MBQB at para. 45 
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97. To be bound by rules is not to make an empty gesture of applying them, or to apply 

them in an irrational or absurd way. To be bound by rules means to follow them in a 

reasonable fashion. Consequently, even pursuant to the MBCA decision, supervising courts 

have the jurisdiction to determine whether a claimant was denied compensation by an 

interpretation that is inconsistent with the adjudicator’s obligation under the IRRSA to be 

“bound” by the rules—that is, to follow the rules reasonably. 

 

98. Reasonableness is inescapable in a larger sense, inasmuch as any determination of 

whether a correct rule has been considered will require an analysis of the meaning of the rule 

in order to determine whether it was the rule that was considered, or some absurd 

interpretation in the guise of the rule. 

 

F. The Court of Appeal failed to show deference to the Supervising Judge 

99. In the SCC Records Decision, this Court set down a deferential standard for appellate 

court reviews of the decisions of the supervising judges of the superior courts: 

 

As for the supervising judge’s decision to order destruction of the IAP 

Documents held by Canada following a 15-year retention period, a deferential 

standard is also appropriate. As explained above, supervisory courts have wide 

discretion to make appropriate orders to ensure the fair and expeditious 

determination of class proceedings. Such decisions are afforded deference on 

review (Lavier v. MyTravel Canada Holidays Inc., 2013 ONCA 92, 359 

D.L.R. (4th) 713, at para. 20). As regards the exercise of discretion, 

“[a]ppellate intervention is warranted only if the judge has clearly misdirected 

himself or herself on the facts or the law, proceeded arbitrarily, or if the 

decision is so clearly wrong as to amount to an injustice” (P. (W.) v. Alberta, 

2014 ABCA 404, 378 D.L.R. (4th) 629, at para. 15; Balogun v. Pandher, 2010 

ABCA 40, 474 A.R. 258, at para. 7). As this Court has said, where the judge at 

first instance has given sufficient weight to all relevant considerations and the 

exercise of discretion is not based on an erroneous principle, appellate 

reviewers must generally defer (Canadian Imperial Bank of Commerce v. 

Green, 2015 SCC 60, [2015] 3 S.C.R. 801, at para. 95; Reza v. Canada, [1994] 

2 S.C.R. 394, at p. 404; Quebec (Director of Criminal and Penal Prosecutions) 

v. Jodoin, 2017 SCC 26, at para. 52). 

 

SCC Records Decision, at para. 36 
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100. The Schachter decision was not binding on the Manitoba Supervising Judge in this 

case. Nevertheless, the Supervising Judge considered the Schachter rule that “judicial 

recourse” is available when an adjudicator fails to comply with the terms IRRSA. In the 

Supervising Judge’s view, a misinterpretation of the IRRSA can be so unreasonable that it 

constitutes a failure to comply with the terms of IRRSA. He concluded that that is what 

occurred in the adjudication of J.W.’s claim. 

 

101. The appellant submits it was within the discretion of the Supervising Judge to interpret 

the Schachter rule thusly. By substituting its own interpretation of the non-binding Schachter 

rule for the interpretation of the Supervising Judge, and thereby overturning the Supervising 

Judge’s decision, the Manitoba Court of Appeal failed to show the deference that should have 

been accorded to the Supervising Judge. 

 

G. The Honour of the Crown 

102. In the SCC Records Decision, this Court dismissed an appeal by Canada of an Ontario 

Court of Appeal decision that substantially affirmed the Ontario Supervising Judge’s decision 

respecting the IAP records of claimants. In his decision in Fontaine v. Canada (Attorney 

General), 2014 ONSC 4585 (“ONSC Records Decision”), the Ontario Supervising Judge 

commented on the applicability of the concept of the honour of the Crown. The Ontario 

Supervising Judge reasoned that the honour of the Crown is relevant to the IRRSA. He held 

that, while the honour of the Crown principle is “not operative as a source of obligations 

independent of the IRSSA”, it is “helpful in interpreting the IRRSA.” 

ONSC Records Decision at para. 84 

 

103. The Ontario Supervising Judge asserts: “The IRSSA is not a treaty between Canada 

and its Aboriginal peoples, but it is at least as important as a treaty.” Therefore, as interpretive 

principle respecting the IRRSA, the honour of the Crown applies in a manner that is similar to 

its applicability in the interpretation of treaties between Canada and aboriginal peoples. 

ONSC Records Decision at para. 88 
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104. The Ontario Supervising Judge summarizes the relevance of the honour of the Crown 

for the IRRSA as follows:   

 

If an honourable interpretation and a dishonourable interpretation are both 

available, obviously it would be wrong to interpret the IRSSA in a way that 

does dishonor to Canada. As an interpretative principle, the honour of the 

Crown would also apply as an interpretative principle to the other signatories 

of the IRSSA, who can be taken to have intended an honourable interpretation 

over a dishonourable one. 

 

ONSC Records Decision at para. 90 

 

105. The MBCA has held that J.W. may be denied compensation in the IAP based upon an 

unreasonable interpretation of the IRRSA’s Compensation Rules, and yet has no recourse to 

the supervising courts. Such an interpretation finds no significance in the language of the 

IRRSA and the class proceedings statutes which make the IRRSA subject to court approval. 

In effect, the IRRSA is interpreted in abstraction from the approval orders and class 

proceedings statutes.  

 

106. The appellant, on the other hand, submits that it is inconsistent with the honour of the 

Crown to ascribe to the parties to the IRRSA the intention of excluding judicial recourse to 

claimants who are denied the benefits promised in the IRRSA based upon unreasonable 

interpretations of its Compensation Rules. An interpretation that provides for judicial review 

or judicial recourse for J.W. is available to this Court, as an alternative to the MBCA 

interpretation. 

 

 H. Conclusion 

107. While the language of the IRRSA, the provisions of the CPA and the Schulman 

Approval Order all seem to support active court supervision of the IAP, a rule against judicial 

review entered the jurisprudence with Schachter. The decision of the Manitoba Court of 

Appeal at issue in this appeal restricts access to the supervising courts even further. The 

appellant submits that the project of defining a mode of “judicial recourse” that is unique to 
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the IAP and establishing an ad hoc standard of “recourse” that is more restrictive, or 

deferential than the reasonableness standard was misguided. 

 

108. In the courts below, there were submissions by Canada and the Chief Adjudicator to 

the effect that court recognition of a right to judicial recourse for residential school survivors 

who were denied compensation in the IAP based upon unreasonable interpretations of the 

Compensation Rules would result in disruption. The appellant is unsure what to make of these 

submissions, as the factual foundation presented for them was tenuous. However, the 

appellant has submitted that, in some cases, supervising courts purporting to follow Schachter 

have produced decisions that are, in the end, reconcilable with reasonableness review, per 

Dunsmuir. The “disruption”—at least in the jurisprudence—should not be overstated. 

 

109. In both Schachter and the MBCA decision,40 it is reasoned that the IRRSA was 

intended to be an “expeditious” process. This is offered as a reason to reject judicial review of 

IAP decisions.  

Schachter at paras. 47 and 54 

 

110. However, there is no provision of the IRSSA, or the approval Orders which signifies 

that the speedy disposition of claims is so important that the supervising courts must refrain 

from overturning unreasonable interpretations of the Compensation Rules by which 

compensation claims are denied. The Preamble of the IRRSA does not refer to any 

expeditious processes. It does, however, provide as follows: 

 

The Parties desire a fair, comprehensive and lasting resolution of the legacy of 

Indian Residential Schools;41 

 

 

 

 

 
                                                           
40 MBCA at paras. 61, 63, 64 and 71 
41 IRRSA at Preamble at para. B  
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111. There is no support in the IRRSA or the approval orders for the view that a speedy 

disposition of claims is more important than the adjudication of the claims in accordance with 

the Compensation Rules for which the survivors bargained. The adjudication of claims 

pursuant to the Compensation Rules that the survivors bargained for accords with the 

Agreement’s stated purpose of achieving a fair, comprehensive and lasting resolution of the 

legacy of the Indian Residential Schools 
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PART IV:  SUBMISSIONS ON COSTS 

 

112. J.W. is a residential school survivor who was denied compensation in the IAP. 

Pursuant to the Schulman Implementation Order, he made application to the supervising court 

in Manitoba and was granted an Order in his favour. He defended against Canada’s appeal of 

the supervising court’s decision and is now appealing the MBCA’s decision in Canada’s 

favour. He has raised issues of public interest in this Court and in the courts below, upon 

which the courts below have delivered inconsistent decisions and reasons. The issues he has 

raised and their resolution affect a group of vulnerable Canadians. Raising the issues in this 

Court benefits the administration of justice and is in the public interest.  

 

113. Even in the event J.W. loses this appeal, his appeal has raised important issues relating 

to the implementation of the IRRSA and he has played a helpful role in the analysis of those 

issues. This Court has discretion respecting costs and has exercised that discretion to award 

costs in favour of a losing party in the appropriate circumstances. 

Lefebvre (Trustee of); Tremblay (Trustee of), 2004 SCC 63 at para. 41 

Ouellet (Trustee of), 2004 SCC 64 at para. 17 

 

114. Accordingly, J.W. requests an Order of costs in his favour, on a solicitor and his own 

client basis, in any event of the cause, in this court and in the courts below, including costs for 

the leave application.  
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PART V: ORDERS SOUGHT 

115. The appellants seek the fo ll owing Orders: 

(i) An Order allowing the appeal from the decision of the Manitoba Court of 

Appeal and restoring the decision of the Manitoba Court of Queen's Bench; 

and 

(ii) An Order awarding the appellant, J.W., his costs in this Court and the courts 

below, on a solicitor and his own client bas is, in any event of the cause. 

ALL OF WIDCH IS RESPECTFULLY SUBMITTED, this 2nd day of May, 20 18 
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