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PART I - OVERVIEW AND STATEMENT OF FACTS 

 

 Overview 

 

1. Reita Jordan and Paul Calnen were in a disintegrating domestic relationship.  Text 

messages exchanged between the two, and between Ms. Jordan and Wade Weeks, portray 

allegations of abusive behaviour by Mr. Calnen, plans by Ms. Jordan to leave Mr. Calnen and steal 

his belongings, threats of suicide by Mr. Calnen should she go, and a turn of events on the day of 

her death which she described as:  “shit . . . hittin the fan 4 me right now”1.  Reita’s mother, Donna 

Jordan, testified that her daughter had wanted to move home prior to her death but there was no 

room for her.  Mr. Calnen told police he and Ms. Jordan fought the day she died.   

2. The trial Judge relied on this as evidence of intent in dismissing a directed verdict 

application on the charge of second degree murder.  In addition, he correctly noted that after-the- 

fact conduct can be used to prove intent and found it could do so in this case. 

3. In a split decision, the Majority of the Nova Scotia Court of Appeal found that the trial 

Judge erred and should have allowed the directed verdict motion on the charge of second degree 

murder.  They found that the after-the-fact conduct evidence in issue was not probative of intent 

as between murder and manslaughter.  They held that the after-the-fact conduct evidence was the 

only evidence going to intent, inexplicably ignoring evidence from Mr. Calnen’s statements, 

witness testimony and text messages that had been relied upon by the trial Judge.  In ordering a 

new trial, the Majority held that, absent new evidence, only a charge of manslaughter could 

proceed. 

4. The issue before this Court is whether the after-the-fact conduct of Mr. Calnen was capable 

of assisting the jury in determining his degree of culpability.  Mr. Calnen claimed Ms. Jordan’s 

death was an accident.  He was charged with second degree murder.  By operation of law, 

manslaughter was also put to the jury. 

                                                           
1  NSCA Appeal Book (filed on CD-ROM at Tab 12 of Appeal Record), vol.VI, tab 35, p.799 
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5. So what was the after-the-fact conduct?  Generally, it included evidence of lies Mr. Calnen 

told, deceptions about Reita Jordan’s whereabouts, his involvement in her disappearance and 

death, and his attempt to throw suspicion on another man.  It also concerned evidence he destroyed 

including Ms. Jordan’s belongings, her cell phone, and, most egregiously, her body itself.  The 

jury was instructed that only specific aspects of the after-the-fact conduct were relevant to intent:  

the series of increasingly desperate acts whereby Mr. Calnen repeatedly moved, hid and twice 

burned Ms. Jordan’s remains until nothing was left but bone fragments and ash.   

 

6. It was the trial Judge’s treatment of the evidence of the elaborate efforts to move, conceal 

and incinerate Ms. Jordan’s remains which was the focus of the NSCA Majority decision to 

overturn the jury verdict of second degree murder and its determination the trial Judge had erred 

in dismissing the directed verdict application. 

 

7. The trial Judge told the jury they could use the actions of Mr. Calnen in hiding and 

incinerating Ms. Jordan’s remains as evidence of intent to commit murder.  The Majority 

considered this to be in error.  They found that the after-the-fact conduct of repeatedly hiding, then 

repeatedly burning, Ms. Jordan’s remains was neutral as to Mr. Calnen’s degree of culpability and 

should have been subject to a limiting instruction that it could not be used to determine intent for 

second degree murder. 

8. Chief Justice MacDonald, in dissent, disagreed.  He found that the “extraordinary lengths” 

to which Mr. Calnen had gone, first to hide and then to destroy Ms. Jordan’s body were relevant 

not only to whether Mr. Calnen killed Ms. Jordan, but also to whether he had the requisite intent 

for murder. 

9. The Appellant submits that Mr. Calnen’s actions, which culminated weeks after her death 

in the incineration of Reita Jordan’s body, were radically disproportionate to a claim of accidental 

death or unintentional killing.  As such, his after-the-fact conduct was relevant evidence of intent 

for murder.  Contrary to the conclusion of the NSCA, the directed verdict application was properly 

decided, the jury charge displayed no error, and the conviction on second degree murder should 

be restored.  
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Facts    

10. Reita Jordan and Paul Calnen were intimate partners and resided together at 21 Rising Sun 

Trail in Hammonds Plains, Nova Scotia.  Both were heavy users of crack cocaine.  Reita Jordan 

was a sex trade worker, working out of their shared residence. 

11. The relationship between Ms. Jordan and Mr. Calnen was disintegrating.  Text messages 

evidenced allegations of domestic violence by Mr. Calnen and a plan by Ms. Jordan to leave Mr. 

Calnen and steal his belongings.   

12. In texts between Ms. Jordan and Mr. Calnen, on the very morning of her death, a distraught 

Mr. Calnen threatened to kill himself should Ms. Jordan leave him.   

13. Telephone records indicate a subsequent telephone call between the couple that lasted 

seventeen minutes.  After, Ms. Jordan sent a message to Wade Weeks indicating that “shit is hittin 

the fan 4 me”   

14. The last message received from Ms. Jordan’s telephone was a text to Mr. Weeks stating 

simply “Gone in town”. Evidence at trial indicated that this text was relayed by a cell tower in the 

vicinity of the Calnen-Jordan residence.  The theory of the Crown was that Mr. Calnen had sent 

this text to Mr. Weeks to begin his elaborate attempts to destroy evidence and remove suspicion 

from himself.  Mr. Calnen also called Mr. Weeks, asking if he knew where Ms. Jordan was, saying 

she had not been home when he returned from work.  

15. Ms. Jordan’s friend, Krista Andrews, became concerned when she had not heard from Ms. 

Jordan.  Ms. Andrews attempted to report her as a missing person but was unable to because she 

was not a member of the family.  She contacted Mr. Calnen who appeared to her to be ambivalent 

about Ms. Jordan’s departure and claimed not to know her whereabouts.   

16. Eventually Ms. Jordan’s family initiated a missing person’s investigation into her 

disappearance.  Mr. Calnen was spoken to by Cst. Paul Trider of the Halifax Regional Police.  Mr. 

Calnen claimed to know nothing about Reita’s disappearance, minimized their relationship, and 

attempted to throw suspicion on other men.   
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17. On June 17, 2013, the Respondent was arrested for the murder and interviewed by police.  

The deceased’s mother, Donna Jordan, was brought into the interview.  Paul Calnen made 

admissions during the interview regarding significant after-the-fact conduct probative of his 

involvement in the death of Reita Jordan. 

18. In his statement, the Respondent alleged that he came home to discover Ms. Jordan’s bags 

packed.  He spied his laptop and jewelry among her belongings.  The two had an argument and 

Mr. Calnen claimed that Ms. Jordan became violent.  He described her death as an accident, 

claiming that she took a swing at him, he ducked and her momentum caused her to fall down the 

stairs.  A picture of the physical layout of the stairs is found in Exhibit 21, photographs 48-50.2   

19. Mr. Calnen claimed that he tried mouth-to-mouth.  He determined that Ms. Jordan must 

have banged her head and that she was dead.  There was no blood coming from her head.  Mr. 

Calnen did not call 911 or anyone else to attend to Ms. Jordan or confirm his diagnosis. 

20. Mr. Calnen then claimed that he looked for crack cocaine and put Reita Jordan’s body in 

his truck.  He then said to himself:  “Oh, shit, now what – fuck, I moved her, now what do I fuckin’ 

do?”  He thought of dumping her “somewhere on a sidewalk”. 

21. Mr. Calnen then drove all the way to Peggy’s Cove with Ms. Jordan’s body in the cab of 

his truck before deciding to go to Ingramport.  There he drove on a logging road and hid her body 

in the woods.  He then took her belongings, went through them to make sure that she had not taken 

anything of his, and burnt them, including her cell phone.  

22. The next day, after he finished work, Mr. Calnen returned to Ingramport, determined that 

he could see Ms. Jordan’s elbow from the road and decided to drag her further into the woods.  He 

covered her body with spruce boughs.   

23. Mr. Calnen checked to ensure that the belongings which he had burnt the previous day had 

been fully destroyed.  Any items which had not fully burned, such as her crack pipe, earrings and 

cell phone, he collected and threw further into the woods. 

                                                           
2 NSCA Appeal Book, Vol. VII, Tab 46, pp.1202-1203 
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24. After learning that the missing person investigation had turned into a homicide 

investigation, Mr. Calnen returned to Reita’s body.  Her remains had been desecrated by the 

elements or wildlife.  Mr. Calnen took her body, put it back in his truck, and moved her to 

Musquodoboit.  With Ms. Jordan’s remains in the back of his truck, he entered a logging road and 

got stuck.  He called CAA to assist him.  By the time he was towed out it was daylight.   

25. Given that the tow truck operator had seen him at that location, Mr. Calnen drove on and 

picked another logging road.  He told the police that he “got a big fire going”, pulled Reita’s 

remains out of the back of his truck and put her body on the fire.  While this was going on the 

police were calling him.   

26. Mr. Calnen noticed that Reita Jordan’s torso had not burned in the fire, so he put it in a 

canvas bag he had in his truck and moved her once again.  He then went to speak to the police.  

Later he burned Ms. Jordan’s torso in his backyard.  As Mr. Calnen put it:  “Made a good fire first 

and then put her on, then I had a metal pail, I put her in that . . .”. 

27. Mr. Calnen told the police that he took her remains to a diving rock by a lake in Sherbrooke, 

Nova Scotia.  He took her parents’ boat out at night, dumped her ashes in the lake and then went 

home. 

28. Mr. Calnen claimed that even though he engaged in all of this after-the-fact conduct to 

conceal and destroy the body, he did not kill Ms. Jordan.   

29. Following his admissions to the police, the Respondent agreed to a re-enactment at his 

home regarding his version of the events of March 18, 2013.   

30. Investigators found the Ingramport burn site.  Exhibit 12 consisted of six physical items 

located in the vicinity:  a frame, burnt clothing and fabric, a perfume or nail polish bottle, metal 

belt buckle and lipstick container.  All appeared to have been burned.3 

31. Police divers found bone fragments in the Sherbrooke lake that Mr. Calnen had described 

which fragments appeared to have been burnt. 

                                                           
3 NSCA Appeal Book, Vol. III, p.1388  
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32. Mr. Calnen was charged with second degree murder in the death of Reita Jordan, contrary 

to s.235 of the Criminal Code.  He was also charged with indecently interfering with human 

remains, contrary to s.182(b) of the Criminal Code. 

33. At the outset of his trial, Mr. Calnen pled guilty to the charge contrary to s.182(b) of the 

Criminal Code.  Following a jury trial, Mr. Calnen was convicted of second degree murder.   

34. Mr. Calnen was sentenced to life with fifteen years’ parole ineligibility on the murder and 

five years’ concurrent on the interference conviction.  

35. Mr. Calnen appealed his conviction for second degree murder and sought leave to appeal 

both sentences received. 

36. Mr. Calnen pursued seven grounds of appeal before the Nova Scotia Court of Appeal.  The 

Appeal Court, in a split decision, overturned Mr. Calnen’s conviction for second degree murder.  

The Majority held that the charge to the jury was in error and that the directed verdict application 

should have been allowed on second degree murder.  Both decisions turned on what the Majority 

considered to be the improper use of after-the-fact conduct evidence.  The NSCA found there was 

no evidence of intent other than after-the-fact conduct. 

37. The Majority ordered that absent new evidence, a new trial could only proceed on 

manslaughter. The sentence appeal on the count of indecently interfering with human remains was 

dismissed.  In dissent, the Chief Justice found that the trial Judge made no error in how he handled 

the evidence of after-the-fact conduct, either at the directed verdict application or in his charge to 

the Jury.  He would have dismissed the appeal.  
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PART II - QUESTIONS IN ISSUE 

 

38. Was the after-the-fact conduct evidence capable of assisting the jury in differentiating 

between murder and manslaughter? 

39. Should the directed verdict application have been granted on the charge of second degree 

murder? 

40. Did the trial Judge properly instruct the jury in regard to the after-the-fact conduct 

evidence?   

41. Was the jury charge deficient in regard to circumstantial evidence generally? 

42. What, if any, finding did the Majority reach on the issue of unreasonable verdict?  
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PART III - STATEMENT OF ARGUMENT 

 

Issue One:  Was the after-the-fact conduct evidence capable of assisting the jury in 

differentiating between murder and manslaughter? 

 

43. The Majority found that the extreme after-the-fact conduct in this case was not relevant to 

the issue of intent and could therefore be of no assistance to the Jury in differentiating between 

murder and manslaughter.  They felt it was a “quantum leap” to find that evidence of moving and 

burning proved, beyond a reasonable doubt, intent to commit murder.  The Majority rejected the 

notion that the evidence of the Respondent’s prolonged efforts to hide and destroy the deceased’s 

body until it was nothing but bone fragments and ash could be used as proof of intent: 

 

[31]        I am concerned that in the above noted passage the trial judge referenced 

the jury perhaps concluding that  “… Mr. Calnen sought to burn Ms. Jordon’s body 

in order to conceal the evidence.”   Few would dispute the fact that he burned the 

body to conceal evidence. But, it is then a quantum leap to say the evidence of the 

moving and burning proves beyond a reasonable doubt Mr. Calnen had the requisite 

intent to commit murder. This passage in the jury charge, as is the case with other 

passages suggests that if the deceased’s body was burned to conceal evidence that 

may be proof of the requisite intent to commit murder.  

[32]        It begs the question of whether a person involved in a manslaughter may 

have tried to conceal evidence. It begs the question as to whether a person who was 

not responsible for the death of a person in their home, with thought processes 

fueled by crack cocaine, may conclude that they would not be believed if they 

argued they had nothing to do with a dead body found in their house. What of a 

person who moved a body just so it would not be found in their home. Upon 

realizing that it was not well hidden might they then fear being caught and attempt 

to destroy the body by burning, then repeatedly moving and burning it until it was 

nothing but ashes. Each time they did something, might they have been getting 

deeper in trouble for what had started as an accident.  

[33]        Even if that person were responsible for the death originally, how does the 

after-the-fact conduct prove that it was a murder, and not a manslaughter? With the 

greatest respect, on the facts of this case the evidence cannot serve to prove the 

requisite intent for murder.  

[34]        Case reports are replete with examples of individuals taking extreme 

measures, much more serious than the original crime, in order to conceal their 

involvement in lesser offences. This cascading of events associated with hiding 
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ones involvement does not mean that the original event was any more or less 

serious.4   [Emphasis added at source] 

 

44. The Majority repeated its conclusion that the after-the-fact conduct was neutral as between 

murder and manslaughter numerous times throughout the judgment, but never explained why they 

rejected the evidence of motive and animus going to intent found in text messages, the testimony 

of Wade Weeks and Donna Jordan, and the statements of Paul Calnen, himself. 

45. The Majority discussed numerous cases in which after-the-fact conduct was found not to 

be evidence of intent as if relying on factual precedent.  However, they did not address specific 

pronouncements from this and other courts that extraordinarily disproportionate conduct has been 

deemed capable of proving degree of culpability.  As noted in R. v. Svekla5: 

 

29     Though use of decided cases as factual precedent has little weight, it may be worth 

noting that the Crown's factum cites many cases where the Supreme Court of Canada, the 

Ontario Court of Appeal, and this Court have upheld convictions for murder based in part 

on elaborate post-offence actions to conceal the evidence (paras. 32-41). We mention that 

because the appellant's factum tries to use reported cases for factual propositions, such as 

suggesting that post-offence conduct never can be of real help on the murder vs. 

manslaughter issue, being equally consistent with both. In our view, no such blanket rule 

is possible; it depends upon the circumstances. As Rothstein J. says in White (2011), this 

is a factual topic for a properly-instructed trial judge (or jury), not for a Court of Appeal.   

46. The Majority described the suggestion that the evidence of moving and burning could 

establish intent as a “quantum leap”.  They then discussed the alternate inferences available to the 

Jury, which it appears the Majority preferred.  But this is not the job of the appellate Court.  Simply 

because the inference advanced by the Crown is not the only inference available does not make it 

irrelevant.6   

 

 

  

                                                           
4  R. v. Calnen, 2017 NSCA 49 at para. 31-34, Appeal Record, Tab 9, pp. 198-199 
5 R. v. Svekla, 2011 ABCA 154 
6 R. v. Rodgerson, 2015 SCC 38 at para.20; R. v. Allen, 2009 ABCA 341,  

  at para.68, affirmed 2010 SCC 42 
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Evidence of after-the-fact conduct can be probative of intent. 

47. This Court has rejected attempts by lower Courts to establish blanket prohibitions on the 

relevance of after-the-fact conduct.  This Court has said on numerous occasions that after-the-fact 

conduct is available, if the facts of the case allow, to support an inference as to degree of 

culpability. 

48. In R. v. White7, this Court affirmed that under certain circumstances after-the-fact conduct 

may go to the level of a person’s culpability, for example, as between murder and manslaughter.  

Justice Major writing for the Majority stated: 

32 This distinction provides some guidance as to when a "no probative value" 

instruction will be warranted, but it is not a formula. The result will always turn 

on the nature of the evidence in question and its relevance to the real issue in 

dispute. It is possible to imagine cases in which evidence of post-offence conduct 

could logically support a distinction between two levels of culpability for a single 

act, or between two offences arising from the same set of facts. By way of 

illustration, where the extent of the accused's flight or concealment is out of all 

proportion to the level of culpability admitted, it might be found to be more 

consistent with the offence charged. 8 [Emphasis added] 

 

49.  The Court stated that as a “general rule”, it is for the jury to decide, on all the evidence, 

whether the conduct in issue is related to the crime before them or some other culpable act.  Justice 

Major warned trial judges that interfering with that process will, in most cases, be a usurpation of 

the jury’s fact-finding role: 

27  As a general rule, it will be for the jury to decide, on the basis of the evidence as a 

whole, whether the post-offence conduct of the accused is related to the crime before them 

rather than to some other culpable act.  It is also within the province of the jury to consider 

how much weight, if any, such evidence should be accorded in the final determination of 

guilt or innocence.  For the trial judge to interfere in that process will in most cases 

constitute a usurpation of the jury’s exclusive fact-finding role.  Consequently, a “no 

probative value” instruction like the one required in Arcangioli will be called for only in 

limited circumstances.9  

 

                                                           
7 R. v. White, [1998] 2 S.C.R. 72 [hereinafter “White (1998)”] 
8 Ibid., at para.32 
9 Ibid., at para.27 
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50. In R. v. Baden-Clay10, the High Court of Australia relied on this Court’s decision in White 

(1998).  It agreed that where the after-the-fact conduct is so extreme in nature as to suggest a desire 

to destroy evidence of an intentional killing, it may be relevant to the  determination of whether 

the accused is guilty of murder or manslaughter: 

74  In R. v. White, Major J. went on to say that there may be cases where post-

offence conduct, such as the accused’s flight or concealment, is so out of proportion 

to the level of culpability involved in a lesser offence that it might be found by the 

jury to more consistent with the more serious offence charged.  There may be cases 

where an accused goes to such lengths to conceal the death or to distance himself 

or herself from it as to provide a basis on which the jury might conclude that the 

accused had committed an extremely serious crime and so warrant a conclusion 

beyond reasonable doubt as to the responsibility of the accused for the death and 

the concurrent existence in the accused of the intent necessary for murder.  There 

is no hard and fast rule that evidence of post-offence concealment and lies is always 

intractably neutral as between murder and manslaughter.  As Major J. said:  “The 

result will always turn on the nature of the evidence in question and its relevance 

to the real issue in dispute.” 11                                                          [Emphasis added]                                               

 

51. The High Court of Australia in Baden-Clay found that it was open to the jury in that case 

to consider the lengths to which the accused went to conceal his wife’s body, and to conceal his 

part in her demise, as beyond what was likely as a matter of human experience to have been 

engendered by a consciousness of having unintentionally killed his wife12. 

52. In R. v. White, 2011 SCC 1313, this Court reiterated that after-the-fact conduct may be 

probative of intent: 

42  Thus, Arcangioli and White (1998) should be understood as a restatement, 

tailored to specific circumstances, of the established rule that circumstantial 

evidence must be relevant to the fact in issue. In any given case, that determination 

remains a fact-driven exercise. Whether or not a given instance of post-offence 

conduct has probative value with respect to the accused's level of culpability 

depends entirely on the specific nature of the conduct, its relationship to the record 

as a whole, and the issues raised at trial. There will undoubtedly be cases where, as 

                                                           
10 R. v. Baden-Clay, [2016] HCA 35 
11 Ibid., at para.74 
12 Ibid. at para.76 
13 R. v. White, 2011 SCC 13 [hereinafter “White (2011)”] 
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a matter of logic and human experience, certain aspects of the accused's post-

offence conduct support an inference regarding his level of culpability.14 

[Emphasis added] 

 

53. Most recently in Rodgerson15, this Court reaffirmed that after-the-fact conduct may be 

relevant, if the factual circumstances allow, to establishing the requisite intent for murder. 

54. The Majority discussed numerous cases in which various Courts decided for one reason or 

another after-the-fact conduct was or was not indicative of intent.  They identify their reason for 

so doing as an effort to explain why in some cases after-the-fact evidence is probative of intent 

and others it is not.16  The recitations do little to assist in determining why the Majority decided 

after-the-fact conduct was not relevant in this case.  They do not address the precise issue here:  

the relevance of extremely disproportionate after-the-fact conduct, nor do they address the cases 

which turn on that issue.  Instead they seem to fall into the danger warned of by the Court in Svekla 

of using prior decisions as factual precedent. 

55. The Appellant will look at two examples:  the Majority’s reliance on R. v. Angelis17 as 

being most like the matter before it and R. v. Cromwell18, a recent after-the-fact conduct case from 

the Nova Scotia Court of Appeal. 

56. The Majority found that the case before it was “best compared” with Angelis, but it is 

difficult to understand why that case was the best comparator.  In Angelis the accused engaged in 

bizarre conduct following the killing of his wife over the course of a few hours.  Here, the conduct 

in issue went on for weeks.  The jury in Angelis had been asked to infer intent from the accused’s 

failure to provide assistance to his wife and from demeanour evidence.  Neither was put to the jury 

on the issue of intent in the case before this Court.   

57. The Majority also referenced a recent decision of its own, Cromwell in which the after-the-

fact conduct was considered to be neutral as between murder and manslaughter.  In Cromwell, the 

Court noted only that the after-the-fact conduct “may not be probative as between mens rea for 

                                                           
14 Ibid., at para.42 
15 R. v. Rodgerson, 2015 SCC 38 
16 R. v. Calnen, 2017 NSCA 49, at para.56, Appeal Record, Tab 9, p.205 
17 R. v. Angelis, 2013 ONCA 70 
18 R. v. Cromwell, 2016 NSCA 84 
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second degree murder and manslaughter”19.  The Court found the after-the-fact conduct in issue 

(fleeing and hiding from police) was irrelevant to deciding between manslaughter and murder, but 

was relevant to negating a claim of self-defence.  The Court noted that “post-offence conduct is 

fact specific to each case”.20  The case does nothing to contradict the trial Judge’s findings in this 

matter.   

58. These examples show that the Majority’s review of other after-the-fact conduct cases was 

of little assistance in divining why the conduct was considered irrelevant in this case.  They failed 

to address the key issue:  was the after-the-fact conduct out of all proportion to a claim of an 

unintentional killing?  That was the question that needed to be addressed, as the Chief Justice did 

in dissent. 

 

 Was the after-the-fact conduct in this case relevant to Mr. Calnen’s degree of culpability? 

59. Both Chief Justice MacDonald, in dissent, and the trial Judge cited the test from White 

(2011) for determining whether specific after-the-fact conduct was relevant to the issue of intent.  

Upon a consideration of the specific nature of the conduct, its relationship to the record as a whole, 

and the issues raised at trial, it was clear that the after-the-fact conduct was evidence capable of 

assisting the jury about Mr. Calnen’s level of culpability.   

60. The Majority discussed the various inferences that may have arisen from the after-the-fact 

conduct of the accused and concluded that they were all equally consistent as between murder and 

manslaughter, if not equally consistent with accident.   

61. This is not correct.  The extreme nature of the post-offence conduct of incinerating Ms. 

Jordan’s body was not equally consistent as between murder and manslaughter.  It gave rise to an 

inference that Mr. Calnen had the requisite intent to commit murder, particularly in context of the 

evidence as a whole about the disintegration of their relationship and the range of emotions Mr. 

                                                           
19 Ibid., at para 41 
20 Ibid., at para.42 
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Calnen cycled through the day of Ms. Jordan’s death.  Mr. Calnen was suicidal at the thought of a 

breakup, then angered by his discovery of her theft.   

62. While the Majority emphasized his cocaine-fueled thinking, Mr. Calnen had the 

wherewithal to almost immediately begin his plan to hide Ms. Jordan’s demise by sending a text 

from her phone.  He rationally attempted to destroy her cell phone and searched through her 

belongings to remove anything which belonged to him before burning the remainder.   

63. In the weeks that followed, he repeatedly moved, concealed and burned her remains.  

Discovering her body had been desecrated by nature or wildlife was not enough for him.  Burning 

all of her body except her torso was not enough.  Reducing her body to bone fragments and ash 

was not even enough; he dumped those remains in a lake.  

64. The reasonable inference was:  there was something about the evidence of Reita Jordan’s 

body that Mr. Calnen needed to incinerate to ash.  A jury could legitimately infer that the profound 

ongoing and heightened risks taken by the Respondent were relevant to an intentional killing.   

65. The Chief Justice, in dissent, concluded that the after-the-fact conduct in issue was so 

extreme that it was probative of an intent to murder.  He conceded that the accused’s initial decision 

to hide the body and his efforts to mislead the police were not probative of intent, however 

Calnen’s ongoing disproportionate actions were: 

But how does the appellant explain the obsessive, desperate, and even frantic efforts 

to make sure her body was destroyed?  Consider the risks he took – going down 

wood roads – getting stuck – calling a tow truck with the body in his vehicle – 

starting a huge fire.  These depict a desperate man.  In my view, this begs one 

important question.  What was it about Ms. Jordan’s body that the appellant went 

to such extreme measures to hide?  This desperation, in my view, is relevant not 

just to whether he killed Ms. Jordan (manslaughter), but also whether the nature of 

the injuries would reveal an intention to kill (murder).21  

66. The Chief Justice relied on the decision of Justice Doherty of the Ontario Court of Appeal 

in R. v. Teske22  wherein that Court held that extreme after-the-fact conduct could assist the jury 

on the issue of intent for second degree murder: 

                                                           
21 R. v. Calnen, 2017 NSCA 49 at para.109, Appeal Record, Tab 9, pp.222-223 
22 R. v. Teske, [2005] O.J. No. 3759 
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[86]      The trial judge found that the appellant’s course of conduct from the time 

he killed his wife on Sunday evening until his arrest some four days later was 

consistent with the conduct of a person who had intentionally inflicted serious 

injuries on his wife and then went to great length to try to cover up what he had 

done and to develop an “innocent” explanation for his wife’s disappearance. For 

example, the trial judge’s conclusion that the appellant’s cremation of his wife’s 

body, which took several hours and created a strong stench, was a calculated and 

risky attempt to ensure that the police would be unable to determine the cause of 

Mrs. Teske’s death and the exact nature of her injuries. Proof of those facts could 

have gone a long way to determining whether the appellant acted with the intent 

required by s. 229(a)(ii) when he caused his wife’s death. As a matter of common 

sense, it is reasonable to infer that someone who destroys a body after causing the 

death of that person does so because he knows that the victim suffered injuries that 

are inconsistent with a non-intentional cause of death. 

[87]      The appellant engaged in an elaborate cover-up of his wife’s killing. Faced 

with this evidence, the trial judge inferred that the appellant had engaged in this 

concerted effort to cover up his wife’s death because he had deliberately inflicted 

serious bodily harm likely to cause death. I think this was an eminently reasonable 

inference. More to the point, once it is acknowledged that the inference could be 

drawn, it was for the trier of fact to decide whether the inference should be drawn: 

R. v. Trochym, supra, at para. 25.23                                                  [Emphasis added] 

67. In ruling that the evidence in this case was neutral as between manslaughter and murder 

and that it should have been the subject of the limiting instruction, the Majority erroneously 

usurped the function of the jury.  A reasonable inference of intent for murder could be drawn from 

the extreme post-offence conduct in issue.   

68. Mr. Calnen was not “fueled by crack cocaine” for the entirety of the period in which he 

repeatedly moved, burned and ultimately incinerated Ms. Jordan’s remains.  He was capable of 

doing a cost benefit analysis:  he took profound risks and engaged in determined efforts to destroy 

Ms. Jordan’s body.  It was open to the jury to conclude there was a necessary reason for him to 

burn Ms. Jordan’s remains, not once but twice.  The evidence of Ms. Jordan’s body needed to be 

destroyed not simply because of Mr. Calnen’s involvement in an unintentional death but because 

of a greater level of culpability which clearly that evidence would display. 

                                                           
23 Ibid., paras.86-87 
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Issue Two:  Should the directed verdict application have been granted on the charge of 

second degree murder? 

 

69. The Majority concluded the trial Judge erred by not granting the defence application for a 

directed verdict on second degree murder.  Rather than starting chronologically, the Majority 

looked first at the jury charge, then reasoned backward to the directed verdict decision.   

70. At trial, Mr. Calnen admitted no offence: he claimed Ms. Jordan died accidentally through 

no fault of his own.  It was only operation of law that made manslaughter an issue.  This 

distinguishes this case from those where the accused admits a lesser offence than the one charged 

and the evidence is found to be neutral as to the degree of the accused’s culpability.   

71. The Majority found the jury charge was flawed since the trial Judge had put the after-the-

fact conduct evidence to the jury on the issue of intent, rather than providing a limiting instruction 

restricting its use to the issue of causation only.  

72. The Majority then looked back to the directed verdict application, which chronologically 

was first in time, prior to the jury charge.  The Majority concluded that it too displayed error: 

[98]        I am satisfied that had the trial judge understood the requirement to provide 

a limiting instruction as to the use of evidence of after-the-fact conduct he would 

have considered the merits of the motion from a different perspective. Once the 

jury was instructed that they could not use after-the-fact conduct to infer the degree 

of culpability, there was no evidence that the jury could use to infer that the accused 

had the requisite intent to commit murder. I am satisfied the trial judge erred in not 

taking the charge of second degree murder from the jury and leaving only the 

included offence of manslaughter. 

[99]        This is important because if the Crown decides to send this matter back 

for trial, in the absence of any new evidence, it should proceed as a manslaughter 

charge only.24 

 

73. With respect, this backward reasoning betrays a lack of appreciation for the trial Judge’s 

stated reasons for refusing the directed verdict application.  It repeats the erroneous Majority 

assertion that after-the-fact conduct was the only evidence of intent.  The trial Judge did not rely 

                                                           
24  R. v. Calnen, 2017 NSCA 49 at para. 98-99, Appeal Record, Tab 9, p. 217 
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upon after-the-fact conduct exclusively in concluding that there was some evidence going to each 

element of the offence including intent at the directed verdict application. 

74. The trial Judge relied on the correct authorities and properly stated the test for directed 

verdict, as was acknowledged by the Majority.25  He recognized that after-the-fact conduct was 

the contentious issue.26   

75. The trial Judge considered recent and relevant case law.  He found R. v. Svekla27 and R. v. 

White (2011), binding authority from this Court, to be most persuasive.  The trial Judge 

emphasized, as those cases do, that the relevance of circumstantial evidence is fact-driven.  The 

trial Judge quoted the instruction from this Court in White (2011) to consider the specific nature 

of the post-offence conduct, its relationship to the record as a whole and the issues at trial.28 

76. The trial Judge rejected the argument that post-offence conduct could never help determine 

intent as between murder and manslaughter and would always be equally consistent with both, 

noting that there is no such blanket rule and that it will always depend on the circumstances of the 

case.     

77. On the issue of intent, the trial Judge found there was significant evidence separate and 

apart from the after-the-fact conduct which the jury could use to prove intent.  He noted that he 

was “particularly mindful” of the testimony of Wade Weeks and Donna Jordan, the evidence of 

Reita Jordan’s texts and the statements of Mr. Calnen.  The trial Judge concluded that if the jury 

chose to accept parts of this evidence:  “it is more than sufficient in establishing the requisite intent 

for second degree murder”.29     

78. The trial Judge concluded, on his limited weighing of the evidence, that Mr. Calnen’s own 

statements, as well as the text messages between Reita Jordan and Mr. Calnen and between Ms. 

Jordan and Mr. Weeks, revealed the possibility of a fight having occurred between Mr. Calnen and 

Ms. Jordan on the day she died.  He also noted that Ms. Jordan was preparing to leave Mr. Calnen 

                                                           
25 R. v. Calnen, 2017 NSCA 49 at para. 97, Appeal Record, Tab 9, p. 217 
26 R. v. Calnen, 2015 NSSC 331 at para. 25, Appeal Record, Tab 5, page 53 
27 R. v. Svekla, 2011 ABCA 154 
28 R. v. Calnen, 2015 NSSC 331 at para. 37, Appeal Record, Tab 5, page 57 
29 R. v. Calnen, 2015 NSSC 331 at para. 39, Appeal Record, Tab 5, page 58 
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and he discovered that she was stealing from him in doing so.  Her mother testified that Ms. Jordan 

wanted to move home prior to her death, but Mrs. Jordan did not have room.  The trial Judge 

emphasized the importance of the text messages referencing domestic violence Reita Jordan 

alleged at the hands of Paul Calnen, in particular the ones in which she claimed that Mr. Calnen 

laid hands on her, and that Mr. Calnen tried to hurt her but she was tough.  The text messages 

displayed a tumultuous relationship, evidence which went to intent to commit murder.  The trial 

Judge felt that this evidence, all of which related to events before Ms. Jordan’s death, could 

establish intent and was sufficient to leave second degree murder with the jury.30   

79. The trial Judge then turned to the after-the-fact conduct and correctly stated the law:   

[42]        I would add that post-offence conduct has been found in other cases to be 

probative of intent.  Mr. Calnen has admitted to burning and disposing of Ms. 

Jordan’s body.  This conduct may or may not be probative on the issue of intent in 

this case.  His denials in the statements are admitted into evidence.  Any risk of 

prejudice can be averted by a proper instruction on the proper use of this evidence.31 

 

80. Chief Justice MacDonald highlighted the significance of the evidence of events prior to 

Ms. Jordan’s death: 

[110]   Then there is other probative evidence.  For example, we know that the 

appellant and Ms. Jordan were intimate partners.  Recent texts from Ms. Jordan 

suggested he had been domestically violent towards her.  On the day in question, 

he found out their relationship was over.  He had suggested suicide, should she 

leave him.  Ms. Jordan texted a friend – “shit is hittin the fan 4 me”.  We know that 

she died in his presence.  We know that there was a confrontation.  She was adding 

insult to injury by stealing some of his things, in the process of moving out.  All 

this adds up to motive and opportunity.32 

 

81. The dissent noted that the trial Judge was “well aware of all these facts” when he denied 

the Motion for a directed verdict of acquittal.  The dissent concluded that the trial Judge’s 

reasoning was sound and quoted in particular paragraphs 39 through 43 of his decision.   

                                                           
30 R. v. Calnen, 2015 NSSC 331 at paras.39-41, Appeal Record, Tab 5, pp.58-59 
31 R. v. Calnen, 2015 NSSC 331 at para. 42, Appeal Record, Tab 5, p.59 
32 R. v. Calnen, 2017 NSCA 49 at para. 110, Appeal Record, Tab 9, p.223 
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82. The Majority never addressed why they disregarded the significant evidence of intent 

independent of the after-the-fact conduct relied on by Justice Chipman when he dismissed the 

directed verdict application.  At the outset of their decision, Justice Scanlan writing for the 

Majority noted: 

 

[12]  . . . In saying this, I take into account texts I referred to in paragraph four 

above, a text about the “shit hitting the fan” [sic], and a text from Ms. Jordan saying 

he had laid a hand upon her.  Also I am cognizant of a text sent, post-mortem, from 

Ms. Jordan’s phone that was likely sent by the appellant in an effort to make it look 

as though Ms. Jordan had left his residence.33 

 

83. While the Majority acknowledges some of the text messages, they never explain why, in 

their view, the after-the-fact conduct was the only evidence of intent.  Other evidence capable of 

proving intent included text messages between Reita Jordan and Wade Weeks, text messages 

between Reita Jordan and Paul Calnen, the statements and re-enactment of Paul Calnen, the direct 

testimony of Donna Jordan and the direct evidence of Wade Weeks.  This evidence was the 

primary basis on which the trial Judge concluded that there was evidence of intent of second degree 

murder above and beyond the post-offence conduct.34  

84. The Majority was very influenced, it would appear, by the committal decision of Judge 

Anne Derrick (as she then was) in which she discharged Mr. Calnen on the charges of murder and 

manslaughter in the death of Reita Jordan  It is quoted in the second paragraph of the Majority 

decision and is again mentioned in para.97.35  The Majority obviously found that decision 

persuasive, but with respect, it was flawed.   

85. Judge Derrick incorrectly stated the law when she said: “It is well established that after-

the-fact conduct cannot be used to determine level of culpability”.36  This is not the law.  After-

the-fact conduct may be probative of murder, as opposed to manslaughter, where the circumstances 

allow. 

                                                           
33 R. v. Calnen, 2017 NSCA 49 at para. 110, Appeal Record, Tab 9, pp.193-194 
34 R. v. Calnen, 2015 NSSC 331, at paras.41-42, Appeal Record, Tab 5, pp.58-59 
35R. v. Calnen, 2017 NSCA 49 at para. 2 and 97, Appeal Record, Tab 9, p. 192 and 217 
36 R. v. Calnen, Decision on Committal at para. 88, Appeal Record, Tab 2, page 28 
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86. The Majority insistence that after-the-fact conduct constituted the only evidence available 

on the issue of intent is contradicted by their own agreement with the dissenting reasons of Chief 

Justice MacDonald regarding the text messages.   

87. In addition to numerous other grounds of appeal at the lower Court, Mr. Calnen had 

pursued an argument that the trial Judge had erred in admitting text messages between Mr. Weeks 

and Ms. Jordan.   

88. At trial, the Crown sought to introduce text messages between Wade Weeks and the 

deceased.  The text messages were the subject of a contested voir dire.  The trial Judge admitted 

the texts under the principled exception to the hearsay rule.37     

89. The primary complaint advanced by the Respondent before the NSCA concerned two text 

exchanges in particular that he argued should have been excluded on a prejudice/probative value 

assessment.  The first exchange:38   

  

Reita Jordan: I got a plan i just need wheels can u help 

   Can u come get me monday i got a plan 

   I gotta get out of here 

   He put his hands on me i don’t think im safe here 

 Weeks: Just got your mesage [sic] just let me know 

   Are u all right sweetie . . . 

 Jordan:  I think im going back to my moms 

 Weeks: Whats going on 

   What happened 

   U around . . . 

   Just let me no everything alright . . . 

                                                           
37 R. v. Calnen, 2015 NSCC 319, Appeal Record, Tab 4  
38 NSCA Appeal Book, vol. VII, tab 38, pp.936-940 



-21- 

 
 

 Weeks: Cant wait to see u did he hurt u 

 Jordan:  he tried im tough tho 

 Weeks: Im sorry bayb . . . 

 Weeks: Have u had any more probblems . . . 

 Jordan:  Nothin major . . .  

 

90. The Respondent took issue with these texts, arguing they should not have been entered as 

they were evidence of bad character, no prejudicial assessment was explicitly conducted, and no 

warning was given to the jury regarding propensity reasoning.   

91. The Chief Justice, in dissent as to the overall result, dismissed these arguments.  Relying 

on R. v. Eisnor39 the Chief Justice found that the domestic abuse texts were probative and did not 

require a specific instruction about propensity reasoning: 

[142]   Dealing with the domestic abuse texts, this type of evidence can be probative  

and may not need a special instruction, as this Court explained in R. v. Eisnor:  

[172]    There are sound reasons for this.  Such evidence can provide 

necessary context about the relationship, and the likely reaction by 

the accused to conduct by the deceased, such as leaving the marriage 

and starting a new relationship.  Thus it can provide evidence to 

establish identity, motive and animus, which can go the issue of 

intent by the accused in committing the homicide.  This is aptly 

explained in R. v. Moo, 2009 ONCA 645:  

[96]  The second admissibility rule that the appellant 

invokes looks to the substance of the hearsay 

declarations, in particular their disclosure of the 

appellant's bad character. The character rule 

generally prohibits the use of character evidence as 

circumstantial proof of conduct: R. v. Handy, [2002] 

2 S.C.R. 908, at para. 31. This exclusionary rule 

equally bars evidence of similar acts or extrinsic 

misconduct to support an inference that an accused 

has the propensity or disposition, in other words, 

character, to do the type of acts charged and, 

                                                           
39 R. v. Eisnor, 2015 NSCA 64 
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accordingly, is guilty of the offence: Handy, at para. 

31. We establish guilt by proof of conduct, not by 

proof of character. 

[97]  Despite this general rule excluding character 

evidence as circumstantial proof of guilt, we 

recognize that, sometimes, evidence of prior 

misconduct, which tends to show bad character, may 

be so highly relevant and cogent that its probative 

value in the search for the truth outweighs any 

potential for misuse: Handy, at para. 41. Thus, we 

permit admission of this evidence by exception 

where its probative value exceeds its prejudicial 

effect. 

[98] In prosecutions for domestic homicide, evidence 

is frequently admitted to elucidate the nature of the 

relationship between the accused and the deceased. 

This evidence, which often discloses misconduct 

other than that charged, not only demonstrates the 

nature of the relationship between the parties, but 

also may afford evidence of motive and animus 

relevant to establish the identity of the deceased's 

killer and the state of mind with which the killing was 

done: R. v. Chapman (2006), 204 C.C.C. (3d) 449 

(Ont. C.A.), at para. 27; R. v. Cudjoe 2009 ONCA 

543, at para. 64; R. v. Van Osselaer (2002), 167 

C.C.C. (3d) 225 (B.C. C.A.), at para. 23, leave to 

appeal refused, [2002] S.C.C.A. No. 444, 313 N.R. 

199n (S.C.C.). 

[173]   There is also some authority that when a jury hears evidence 

of prior discreditable conduct concerning assaultive behaviour by 

the accused toward a domestic homicide victim, a limiting 

instruction may not actually be required to caution against the risk 

of reasoning prejudice (see for example: R. v. Merz, 140 C.C.C. (3d) 

259 (Ont.C.A.); R. v. Pasqualino, supra.; R. v. Krugel (2000), 143 

C.C.C. (3d) 367; R. v. Cudjoe, 2009 ONCA 543 at paras. 64-69, but 

see R. v. Assoun, 2006 NSCA 47 at para. 134, leave ref’d [2006] 

S.C.C.A. No. 233). 

[Emphasis added] 
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92. The significance of the case law relied on by the Chief Justice was that hearsay declarations 

such as the text messages in issue constitute evidence of motive and animus relevant to intent for 

murder.   

93. The Majority stated their agreement with the Chief Justice’s conclusion in regard to this 

ground of appeal:   

[20]   I have read Chief Justice MacDonald’s reasons and I agree with his 

conclusion that there is no merit to issues 1, 2, 6 and 7 as raised by the appellant.40  

[Issue 2 was the issue of the text messages.] 

 

94. The Majority therefore agreed that the texts were admissible and no propensity warning 

was necessary.  To be properly admitted, the evidence was relevant to motive which in turn was 

circumstantial evidence of intent.  That would be the only reason not to give a limiting instruction. 

It is contradictory for the Majority to say that they agree with Chief Justice MacDonald’s 

conclusion that the text messages were properly admitted as evidence of motive and animus, yet 

to themselves repeatedly assert that there was no other evidence than the post-offence conduct 

going to degree of culpability as between murder and manslaughter. 

95. The trial Judge correctly noted41 that the test for a directed verdict comes from United 

States of America v. Shephard:  “whether or not there is any evidence upon which a reasonable 

jury properly instructed could return a verdict of guilty”. 42  The test does not change whether the 

evidence relied on by the Crown is direct or circumstantial.43   

96. Justice Chipman quoted R. v. Arcuri, recognizing that while the test is the same, the task 

for the trial Judge is somewhat different when a case is entirely circumstantial: 

23 The judge's task is somewhat more complicated where the Crown has not presented 

direct evidence as to every element of the offence. The question then becomes whether the 

remaining elements of the offence -- that is, those elements as to which the Crown has not 

advanced direct evidence -- may reasonably be inferred from the circumstantial evidence. 

Answering this question inevitably requires the judge to engage in a limited weighing of 

the evidence because, with circumstantial evidence, there is, by definition, an inferential 

                                                           
40 R. v. Calnen, 2017 NSLA 49, at para.20, Appeal Record, Tab 9, p.195 
41 R. v. Calnen, 2015 NSSC 331 at para.10, Appeal Record, Tab 5, page 50 
42 United States of America v. Shephard, [1977] 2 S.C.R. 1067 
43 R. v. Arcuri, 2001 SCC 54 at para. 2 
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gap between the evidence and the matter to be established -- that is, an inferential gap 

beyond the question of whether the evidence should be believed . . . . The judge must 

therefore weigh the evidence, in the sense of assessing whether it is reasonably capable of 

supporting the inferences that the Crown asks the jury to draw. This weighing, however, is 

limited. The judge does not ask whether she herself would conclude that the accused is 

guilty. Nor does the judge draw factual inferences or assess credibility. The judge asks only 

whether the evidence, if believed, could reasonably support an inference of guilt.  

 [Emphasis added in original]44 

                    

97. The judge on a directed verdict application is to consider the inferences the Crown seeks 

to draw.  The judge is not to determine whether guilt is the only reasonable inference.45  

98. The trial Judge understood that he was “. . . permitted and expected to engage in a limited 

weighing of circumstantial evidence”.46  This is what he did.47 

99. Justice Chipman was only required to determine whether or not the evidence was 

supportable of the inferences the Crown advanced:  he concluded it was.   

100. The Crown would submit that the Majority decision to overturn the directed verdict was in 

error.  Should the appeal be allowed on this point alone, the Crown would request that the 

Majority’s decision that a new trial proceed only on the issue of manslaughter and not murder be 

overturned given their error about other evidence of intent. 

 

Issue Three:  Did the trial Judge properly instruct the jury regarding the after-the-fact 

conduct? 

101. Based on its decision that the after-the-fact conduct was neutral, the Majority found the 

Judge’s charge was flawed for failing to include a limiting instruction on the use of the evidence 

in determining intent.  It found the evidence could go to whether a crime as opposed to an accident 

had occurred but not the extent of that crime.  The dissent disagreed.  The Chief Justice found the 

evidence was properly before the jury on the issue of intent.  He then considered whether the Judge 

                                                           
44  R. v. Calnen, 2015 NSSC 331 at para.23, Appeal Record, Tab 5, page 53 
45  R. v. Monteleone, [1987] 2 S.C.R. 154 and Arcuri at para. 2   
46 R. v. Calnen, 2015 NSSC 331 at para.17, Appeal Record, Tab 5, page 52 
47 R. v. Calnen, 2015 NSSC 331 at para.39, Appeal Record, Tab 5, page 58 
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had properly instructed the jury on the use of after-the-fact conduct.48  He found that the jury was 

properly charged.49      

102. When an Appeal Court is asked to review a charge to the jury it is necessary that they do 

so in context.50 The sections impugned by the Majority are part of a larger instruction on the 

evidence about after-the-fact conduct, in particular the burning of Reita Jordan’s body by Paul 

Calnen.   

103. The trial Judge made clear that what a person does after a crime may help the jury decide 

if he committed it, but may also be the acts of an innocent person done for some other purpose:  

“On the other hand, the conduct may be that of an innocent person who simply wants to avoid 

involvement in a police investigation or embarrassment for himself or others or because the person 

is anxious and confused”.51 

104. The trial Judge relayed the defence theory that Mr. Calnen’s actions were driven by fear of 

being accused of a crime he did not commit.52   

105. The trial Judge properly cautioned the jury to consider the evidence of burning the body in 

the context of all the other evidence.  He reiterated that after-the-fact conduct was only some 

evidence going to the ultimate determination of guilt.53 The trial Judge cautioned that even if the 

jury found Calnen burned the body to evade the consequences, that in and of itself was not enough 

to prove guilt beyond a reasonable doubt.  This addressed the concern that the jury may use after-

the-fact conduct inappropriately to jump immediately to a finding of guilt.54   

                                                           
48 R. v. Calnen, 2017 NSCA 49, at para.119, Appeal Record, Tab 9, p.227 
49 R. v. Calnen, 2017 NSCA 49, at para.133, Appeal Record, Tab 9, p.234 
50 R. v. Daley, 2007 SCC 53, paras.29-30   
51 Charge to the Jury, pp.72 and 102, Appeal Record, Tab 6, pp.133 and 163 
52 Charge to the Jury, p.79, Appeal Record, Tab 6, pp.139-140 
53 Charge to the Jury, p.102, Appeal Record, Tab 6, p.163 
54 Charge to the Jury, p.73, Appeal Record, Tab 6, p.134  
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106. The jury was instructed to leave the meaning of the evidence of burning the body 

“somewhat at large” until the end when they put all the evidence together to determine if the case 

had been proven beyond a reasonable doubt.55   

107. The trial Judge told the jury that to determine what Mr. Calnen was thinking when Ms. 

Jordan died they would have to draw inferences from the indirect or circumstantial evidence.  He 

warned them that before doing so they must examine all the evidence.56 

 

108. The impugned section of the jury charge stated: 

 In this regard, you may take into account the evidence of Mr. Calnen’s burning of 

Reita Jordan’s body in determining whether he intended to kill Ms. Jordan or to cause her 

serious bodily harm which he knew was likely to cause death.  On this issue, you will need 

to consider the evidence in a different way than I have instructed you previously.  You may 

conclude that Mr. Calnen sought to burn Ms. Jordan’s body in order to conceal the 

evidence.  You may or not reach this conclusion.  It is up to you.  But if you do reach this 

conclusion, you may consider this along with all of the other pertinent evidence in 

determining whether Paul Trevor Calnen had the requisite intent for second degree murder. 

 Please remember, as I have said before, that awareness of having committed a 

blameworthy act is not the only reason why someone might burn a body.  Mr. Calnen’s 

actions in burning and hiding the body are after-the-fact conduct which may or may not 

assist you in determining his guilt or innocence.  This evidence may or may not assist you 

in determining intent.  In the event, based on all of the evidence, you determine guilt, this 

after-the-fact conduct may help -- may or may not help you decide whether it was murder 

or manslaughter. 57 

 

109. This instruction was immediately followed by a detailed summary of the relevant evidence 

of the  extreme efforts undertaken by Mr. Calnen to move, conceal and incinerate Ms. Jordan’s 

body.58 

110. In Rodgerson, this Court held that post-offence conduct could go both to causation and to 

intent.59  The trial Judge and counsel considered Rodgerson and took guidance from its suggested 

                                                           
55 Charge to the Jury, Appeal Record, Tab 6, pp.133-134 
56 Charge to the Jury, p.79, Appeal Record, Tab 6, p.140 
57 Charge to the Jury, pp. 103-104, Appeal Record, Tab 6, pp. 164-165  
58 Charge to the Jury, pp. 104-106, Appeal Record, Tab 6, pp. 165-167 
59 R. v. Rodgerson, 2015 SCC 38 at para 20 
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jury instruction.60  They discussed both White decisions and the cautions therein at the pre-charge 

conference as well.61 

111. The Majority found that the specific instruction “You may conclude that Mr. Calnen sought 

to burn Ms. Jordan’s body in order to conceal the evidence” was insufficient.  As the Chief Justice 

noted in dissent, counsel for Mr. Calnen requested that instruction be worded the way it was.62  

112. In a pre-charge conference the trial Judge and counsel discussed the relevant case law.  The 

trial Judge told counsel he had used Rodgerson as a template for how the charge would be worded 

on this issue.  The full line from Rodgerson reads:  “You may conclude that Mr. Rodgerson sought 

to conceal Ms. Young’s body and clean up the scene of her death in order to conceal the nature 

and extent of Ms. Young’s injuries and the degree of force required to inflict them”.63  The trial 

Judge had amended this to read initially:  “You may conclude that Mr. Calnen sought to burn Ms. 

Jordan’s body in order to conceal the nature of any injuries and the force required to inflict them”.64 

113. Counsel for Mr. Calnen asked the trial Judge to remove the reference to the “nature of any 

injuries and the force required to inflict them” and replace it with the word “evidence”.65 Justice 

Chipman acceded to the defence request, leaving him open to the claim that the charge is now too 

general under Rodgerson.   

114. However, as the Majority noted, this case is not Rodgerson.  Unlike the “nuanced”66 

requirements of Rodgerson, the jury here was to draw a true “common sense” inference of the kind 

anticipated in White (1998).  There were two questions the jury needed to ask themselves: 

a. Was the after-the-fact conduct out of all proportion to a claim of accident?  This 

would go to causation or culpability.   

b. Was the after-the-fact conduct out of all proportion to an unintentional killing?  This 

would go to intent or degree of culpability. 

                                                           
60 Appeal Record, Vol. 5, Tab 29, pp.2151-2152 
61 Appeal Record, Vol. 5, Tab 29, p.2157 
62 R. v. Calnen, 2017 NSCA 49, at para.130, Appeal Record, Tab 9, pp.232-233, para.130 
63 R. v. Rodgerson, 2015 SCC 38, para.29 
64 Appeal Record, Tab 64, 1711 
65 Appeal Record, Tab 29, pp.2151-2155 
66 R. v. Calnen, 2017 NSCA 49 at para.70, Appeal Record, Tab 9, p.209 
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115. Rodgerson does not establish a general rule as to how juries are to be instructed in every 

case involving post-offence conduct.  As noted by the lower Court decision in R. v. Rodgerson: 

[73]      . . .  the manner in which the evidence should be related to the issues depends 

on the specifics of the case.  In many cases, the inference from post-offence conduct 

to the existence of a fact in issue to which the conduct is relevant will be direct and 

obvious to the jury without any explanation. . . . 67  

 

116. As this Court in White (1998) noted, in some cases the conduct is highly incriminating, in 

others it will play only a minor corroborative role.68  Similarly, in some cases the inference required 

to prove intent will be nuanced, in others it will be straightforward.  Here it was straightforward.   

117. As the Chief Justice noted in dissent:  “What was it about Ms. Jordan’s body that the 

appellant went to such extreme measures to hide?”69  This did not involve speculation.  It was a 

reasonable inference that Mr. Calnen had destroyed the body to conceal evidence which would be 

inconsistent with a non-intentional cause of death.70  

118. Immediately following the instruction on how the jury could use after-the-fact conduct on 

the issue of intent to commit murder, the trial Judge summarized in detail the evidence he was 

referring to.71  The jury had already heard the Crown’s theory that Ms. Jordan’s body had been 

destroyed to obliterate evidence about her death and what had caused it.  A central theme of the 

Crown’s closing was the continuum of the after-the-fact conduct and that the far end of that 

continuum, the repeated moving and burning, was the evidence of intent.72  

119. The Crown told the jury that Mr. Calnen needed to burn the body so that any proof of 

injuries or their extent would be hidden.73  

                                                           
67 R. v. Rodgerson, 2014 ONCA 366, at para 73 
68 R. v. White (1998), para.21 
69 R. v. Calnen, 2017 NSCA 49 at para.109, Appeal Record, Tab 9, p.223 
70 R. v. Teske, (2005) O.J. No. 3759, at para. 86  (C.A.)  
71 Charge to the Jury, pp.104-107, Appeal Record, Tab 6, pp.165-168 
72  NSCA Appeal Book, Vol. V., Tab 29, pp.2231, 2232-2234 
73 NSCA, Appeal Book, Vol. V, Tab 29, p.2236 
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120. The jury had earlier in the charge been instructed on motive, and told it was relevant to 

intent.74  The trial Judge could have gone further in this instruction than he did. He told the jury 

they could consider Mr. Calnen’s discovery of Ms. Jordan’s theft and the breakdown of their 

relationship in their determination of his state of mind.  He could have specifically directed the 

jury to the evidence of domestic violence and threats of suicide by Mr. Calnen.  This was to the 

benefit of Mr. Calnen. 

121. In Mr. Calnen’s statement, he said that when he returned to examine the body after learning 

a homicide investigation was under way, Reita’s eyes were missing.  Rather than being content to 

allow decomposition and wildlife to complete the job, he “got a big fire going” and burned her 

remains.  Seeing that her torso did not burn thoroughly, he moved it to his home where he started 

yet another fire in his backyard and incinerated what was left.   

122. It is a reasonable inference that there was something about this evidence, the desecrated 

remains of Reita Jordan, that Mr. Calnen was so desperate to hide that he went to the extreme step 

of yet again transporting her body and then burning her remains, at not one but two separate 

locations.  It is reasonable to infer that there was something he was trying to hide that would 

inculpate him in murder.  It is not speculation, but an available, reasonable inference.   

123. It is a reasonable inference as found in Teske “that someone who destroys a body after 

causing the death of that person does so because he knows the victim suffered injuries that are 

inconsistent with a non-intentional cause of death”.75  It is a reasonable inference of the sort 

anticipated in White (1998) where the concealment efforts are “out of all proportion” to a lesser 

degree of culpability.76  It is a reasonable inference of the sort drawn in Baden-Clay that where an 

accused goes to such lengths of concealment it may “warrant a conclusion beyond a reasonable 

doubt as to the responsibility of the accused for the death and the concurrent existence in the 

accused of the intent necessary for murder”.77  

                                                           
74 Charge to the Jury, pp.70-71, Appeal Record, Tab 6, pp.131-132 
75 Teske, para.86 
76 White (1998), para.32 
77 Baden-Clay, para.74 
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Issue Four:  Was the jury charge deficient in regard to circumstantial evidence generally? 

124. The Majority found that it did not feel the relationship between circumstantial evidence 

and proof beyond a reasonable doubt was sufficiently explained by the jury charge.  This is 

incorrect. 

125. The Majority relied on R. v. Villaroman.78  The charge in this case does not violate 

Villaroman.  The Majority noted that Villaroman relied on s.10.2 of the Model Jury Instructions 

and gave an example of the relationship between circumstantial evidence and proof beyond a 

reasonable doubt.79  The example relied on in Villaroman is that of the “dripping umbrella”.  That 

is the example Justice Chipman used in this case to explain the difference between direct and 

circumstantial evidence: 

 Now, some of you may have heard the terms “direct evidence” and “circumstantial 

evidence”.  You may believe or rely upon either, one as much or as little as the other, in 

deciding this case. 

 Often witnesses tell us what they personally saw or heard.  For example, a witness 

might say that he or she saw it raining outside, and that is called direct evidence. 

 Sometimes, however, witnesses say things from which you are asked to draw 

certain conclusions.  For example, a witness might say that he or she had seen someone 

enter the courthouse lobby wearing a raincoat and carrying an umbrella, both dripping wet.  

If you believe that witness, you might conclude that it was raining outside, even though the 

evidence was indirect.  Indirect evidence is sometimes called circumstantial evidence.80 

 

126. In Villaroman this Court said:  

Telling the jury that an inference of guilt drawn from circumstantial evidence 

should be the only reasonable inference that such evidence permits will often be a 

succinct and accurate way of helping the jury to guard against the risk of “filling in 

the blanks” by too quickly overlooking reasonable alternative inferences.81 

 

127. Again, in this case, the trial Judge correctly instructed the jury regarding the relationship 

between circumstantial evidence and proof beyond a reasonable doubt: 

                                                           
78 2016 SCC 33   
79 R. v. Calnen, 2017 NSCA 49, at para.96, Appeal Record, Tab 9, p.217 
80 Charge to the Jury, pp.21-22, Appeal Record, Tab 6, pp.82-83 
81 R. v. Villaroman, 2016 SCC 33 at para. 30 
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 In order to find Paul Trevor Calnen guilty on the basis of circumstantial evidence, 

you must be satisfied beyond a reasonable doubt that his guilt is the only rational 

conclusion or inference that can be drawn from the whole of the evidence.  If you find that 

there are other rational inferences available to you based on the evidence, you are not 

satisfied beyond a reasonable doubt.82 

 

128. The Majority also opined that the trial Judge blended the issues of causation and intent.  It 

seems this is an aspect of their conclusion that a limiting instruction was required in regard to the 

issue of intent, otherwise it is difficult to determine their complaint.  Throughout the jury was 

instructed they would have to find Mr. Calnen unlawfully killed Ms. Jordan before moving on to 

the issue of intent.  That the issues did not involve handling the after-the-fact evidence in a 

significantly different way is simply an aspect of the facts of the case. 

129. The thrust of Villaroman was that there is no particular form of mandatory instructions.83  

The jury in this case was clearly instructed about the nature of circumstantial evidence and its 

relationship with proof beyond a reasonable doubt. 

 

Issue Five:  What, if any, finding did the Majority reach on the issue of unreasonable verdict?  

130. Mr. Calnen had seven grounds in his Notice of Appeal.  The Majority allowed the appeal 

on the basis of issues (3) and (4) which related to the directed verdict in the jury charges of after-

the-fact conduct.   

131. In dissent, the Chief Justice addressed all issues raised by Mr. Calnen and concluded that 

he would dismiss the appeal in its entirety.  The Majority expressed agreement with the Chief 

Justice’s conclusions on issues (1) (voluntariness of the accused’s statements), (2) (admissibility 

of text messages), (6) (sentence appeal in relation to the indignity to human remains conviction) 

and (7) (sentence appeal on charge of second degree murder).  The Majority remained silent on 

what opinion, if any, it had on issue (5) (the unreasonable verdict argument).   

                                                           
82 Charge to the Jury, p.22, Appeal Record, Tab 6, p.83 
83 R. v. Villaroman, 2016 SCC 33 at para. 22 
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132. In dissent, the Chief Justice found the verdict to be reasonable.  Given the finding of the 

Majority on the directed verdict application, which applies a similar test to unreasonable verdict, 

the Majority may simply have decided to leave issue (5) unaddressed.  However, the Majority did 

not impose an acquittal on a charge of second degree murder, the usual result upon a finding of 

unreasonable verdict, leaving open the possibility that if the Crown proceeded with a new trial it 

could pursue a conviction for second degree murder once again if it had new evidence.   

133. As such, the Appellant will make the following brief argument in support of the Chief 

Justice’s conclusion that the verdict was reasonable. 

134. R. v. W.H.84, this Court described the task for an appellate court in determining the 

reasonableness of a verdict as follows: 

27      Appellate review of a jury's verdict of guilt must be conducted within two well-

established boundaries. On one hand, the reviewing court must give due weight to the 

advantages of the jury as the trier of fact who was present throughout the trial and saw and 

heard the evidence as it unfolded. The reviewing court must not act as a "13th juror" or 

simply give effect to vague unease or lurking doubt based on its own review of the written 

record or find that a verdict is unreasonable simply because the reviewing court has a 

reasonable doubt based on its review of the record. 

28      On the other hand, however, the review cannot be limited to assessing the sufficiency 

of the evidence. A positive answer to the question of whether there is some evidence which, 

if believed, supports the conviction does not exhaust the role of the reviewing court. Rather, 

the court is required "to review, analyse and, within the limits of appellate disadvantage, 

weigh the evidence" (Biniaris, at para. 36) and consider through the lens of judicial 

experience, whether "judicial fact-finding precludes the conclusion reached by the jury": 

para. 39 (emphasis added). Thus, in deciding whether the verdict is one which a properly 

instructed jury acting judicially could reasonably have rendered, the reviewing court must 

ask not only whether there is evidence in the record to support the verdict, but also whether 

the jury's conclusion conflicts with the bulk of judicial experience: Biniaris, at para. 40. 

 

 

 

 

                                                           
84 R. v. W.H, 2013 SCC 22    
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135. Jury verdicts have been described as the “gold standard in criminal law”.85  As stated in R. 

v. Bains86: 

 We must ask ourselves two questions:  

i. whether the jury's verdict is supportable on any reasonable 

view of the evidence; and 

ii. whether proper judicial fact-finding, applied to the evidence 

as a whole, precludes the conclusion reached by the jury: . . .87 

136. The Court in Bains also noted that an appellate court is entitled to take into account an 

appellant’s failure to testify.88 

137. The Crown would submit that there was evidence on the basis of which a reasonable jury 

acting judicially could find Mr. Calnen guilty of second degree murder.  In order to convict of 

murder, the jury had to be satisfied beyond a reasonable doubt that Mr. Calnen caused the death 

of the deceased by means of an unlawful act; and that Mr. Calnen either meant to cause her death, 

or meant to cause her bodily harm that he knew was likely to cause death, and was reckless whether 

death ensued.89  The trial Judge instructed the jury in this fashion. 

138. In R. v. Charemski90, this Court noted that in a murder prosecution, the Crown must adduce 

evidence on the issues of identity, causation, the death of the victim and the requisite mental state.  

Mr. Calnen’s position throughout was that the live issues were causation and intent.   

139. Causation can be inferred from circumstantial evidence beyond a reasonable doubt.  Intent 

could be inferred, in these circumstances, beyond a reasonable doubt.   

140. The after-the-fact conduct of Mr. Calnen was such that it would be unreasonable to find it 

consistent with an accident in which he played no part.  Mr. Calnen’s conduct after Ms. Jordan’s 

death was entirely out of proportion with his claim that Ms. Jordan had died accidentally through 

                                                           
85 R. v. Wills, 2014 ONCA 178 at para. 27 
86 R. v. Bains, 2015 ONCA 677 
87 Ibid., at para.163 
88 Ibid. at para.164 
89 R. v. MacLeod, 2014 NSCA 63; affirmed 2014 SCC 76, at para.80 
90 R. v. Charemski, [1998] 1 S.C.R. 679 at para.3  
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no fault of his own.  Logic and human experience suggest his reaction and his ongoing actions in 

the following three months were entirely out of proportion with a tale of accidental death and a 

fear of wrongful conviction based on his initial movement of her body from their house to his 

truck.  It was an entirely reasonable conclusion for the jury to reach that his actions in the three 

months following Reita Jordan’s death in combination with the ante-mortem text messages proved 

him to be guilty of a culpable act beyond a reasonable doubt and to be consistent with no other 

reasonable explanation.   

141. Similarly, logic and human experience also suggest Calnen’s actions in the three months 

following Reita Jordan’s death were entirely out of proportion with an unintentional killing.  Mr. 

Calnen moved the body immediately after her death and hid it in the woods, the next day he 

returned, moving her body further into the woods and covering it up with spruce boughs.  He then 

proceeded to burn her belongings, including her cell phone.  Upon later learning that police had 

turned the missing person’s investigation into a homicide investigation, Mr. Calnen yet again 

returned to Reita’s body.  Even after seeing that her remains had succumbed to the elements and 

wildlife, he still considered it necessary to take the profound risk of drawing attention to himself 

yet again by moving her body to Musquodoboit, burning it there, then removing some of the 

charred remains which had not sufficiently burned to incinerate them in his backyard.  It was open 

to the jury to infer, as in Teske, that these extreme steps by Mr. Calnen were consistent only with 

someone determined to destroy evidence completely which inculpated him, not in an unintentional 

killing, but in a murder.  This is exactly the type of situation in which after-the-fact conduct is not 

neutral between murder and manslaughter, but rather one in which the jury was entitled to infer 

that the actions of the Respondent were only consistent with a second degree murder, not with a 

manslaughter or with an accidental death.  

142. As noted in R. v. Svekla91, a reasonable doubt being possible is not enough for a verdict to 

be unreasonable.  It must be mandatory.  Given the elaborate after-the-fact conduct engaged in by 

the Respondent and the significant evidence of motive and animus, it was reasonable for the jury 

to infer that Mr. Calnen had committed the offence of second degree murder.   

                                                           
91 R. v. Svekla, 2011 ABCA 154 at para. 27 
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143. In addition to the post-offence conduct, the text messages support the reasonableness of 

the verdict.  The text message from Ms. Jordan to Mr. Weeks that Mr. Calnen had laid hands on 

her, her fear she was no longer safe in their home, her expressed desire to leave Mr. Calnen and 

steal his belongings, and her decision not to because he was suicidal, all display a relationship 

which was highly fraught and dissolving in a dramatic fashion.    Finally, her text message that 

“shit [was] hittin the fan” on the very day of her murder and following a seventeen minute phone 

conversation with Paul Calnen was probative evidence of that day’s later events.  All of these text 

messages could have been used by the jury to infer, in the context of the evidence as a whole, that 

Mr. Calnen had caused Ms. Jordan’s death with the requisite intent beyond a reasonable doubt.    

144. The jury’s conclusion does not conflict with the bulk of judicial experience.  In all the 

circumstances of this case, judicial fact-finding does not preclude the conclusion reached.  As 

noted in Bains: 

179      The evidence the jury had to consider was entirely circumstantial. Their verdict 

depended on the inferences they would draw from that evidence taken as a whole. It is a 

task for which jurors are well, perhaps uniquely, equipped. . . . 
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PART IV - SUBMISSIONS WITH RESPECT TO COSTS 

 

145. As this is a criminal matter, the Appellant seeks no costs and submits that none should be 

awarded against it.  
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PART V - NATURE OF ORDER SOUGHT

146. The Appellant requests that the appeal be allowed. Alternatively, the Appellant requests

that the Majority’s decision that a new trial may only proceed on manslaughter be reversed and a

new trial allowed on second degree murder.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

n

/7 / /7 .-<-
//

u %.St_
//

/ Jennilèr A. MacLellan. Q.C.

Counsel for the Appellant,

Her Majesty the Queen

October 10, 2017

Halifax. Nova Scotia
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Statutes 

Criminal Code of Canada, R.S.C. 1985, c.C-46 as amended  –  Sections 182(b) and 235 

Dead body 

 

182 Every one who . . . 

 

(b) improperly or indecently interferes 

with or offers any indignity to a dead 

human body or human remains, 

whether buried or not, 

 

is guilty of an indictable offence and liable to 

imprisonment for a term not exceeding five 

years. 

R.S., c. C-34, s. 178. 

Cadavres 

182 Est coupable d’un acte criminel et passible 

d’un emprisonnement maximal de cinq ans 

quiconque, selon le cas : . . . 

b) commet tout outrage, indécence ou 

indignité envers un cadavre humain ou 

des restes humains, inhumés ou non. 

S.R., ch. C-34, art. 178. 

 

Punishment for murder 

235 (1) Every one who commits first degree 

murder or second degree murder is guilty of an 

indictable offence and shall be sentenced to 

imprisonment for life. 

Minimum punishment 

 

(2) For the purposes of Part XXIII, the 

sentence of imprisonment for life prescribed 

by this section is a minimum punishment. 

 

R.S., c. C-34, s. 218; 1973-74, c. 38, s. 

3;1974-75-76, c. 105, s. 5. 

Peine pour meurtre 

 

235 (1) Quiconque commet un meurtre au 

premier degré ou un meurtre au deuxième 

degré est coupable d’un acte criminel et doit 

être condamné à l’emprisonnement à 

perpétuité. 

 

Peine minimale 

 

(2) Pour l’application de la partie XXIII, la 

sentence d’emprisonnement à perpétuité 

prescrite par le présent article est une peine 

minimale. 

 

S.R., ch. C-34, art. 218; 1973-74, ch. 38, art. 

3;  1974-75-76, ch. 105, art. 5. 
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