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MEMORANDUM OF ARGUMENT OF THE APPLICANT 

ROGERS COMMUNICATIONS INC. 

PART I – OVERVIEW OF POSITION AND FACTS 

Overview 

1. This case is about who should bear the costs of enforcing copyright on the internet. This 

Court has expressly confirmed that the burden of copyright disputes between creators and users 

should not be “visited on the heads of the Internet intermediaries.” But this is precisely the effect 

of the decision below.  

2. At issue in this application are the obligations imposed on internet service providers (or 

ISPs) by 2012 amendments to the Copyright Act, which enacted a “notice and notice” system to 

facilitate enforcing copyright online. Notice and notice is a made-in-Canada solution, intended to 

balance the rights of copyright owners with the rights of internet users. This case provides this 

Court with the opportunity to consider questions of national and public importance relating to the 

notice and notice system. Its outcome will affect every Canadian with an internet subscription. 

3. Notice and notice is a voluntary system created by Canadian ISPs to avoid some of the 

abuses associated with the “notice and take-down” system in the U.S. Digital Millennium 

Copyright Act (“DMCA”). Notice and take-down under the DMCA requires ISPs who receive a 

notice that material infringes copyright to remove it from the internet. This system of mandatory 

take-down tilted the playing field heavily towards copyright owners and away from users. Notice 

and notice was designed to avoid this problem. It requires ISPs to forward a notice of 

infringement to the alleged infringer. The question of take-down – and the associated 

enforcement costs – are left to the owner, the user and the courts. ISPs are intentionally left out 

of it. This was thought to provide greater balance between copyright owners and internet users. 

4. Although notice and notice was initially voluntary, in 2012 Parliament formalized it into 

sections 41.25 and 41.26 of the Copyright Act (the “Notice and Notice Provisions”), as part of a 

broader package of reforms called the Copyright Modernization Act. The Notice and Notice 

Provisions came into force in January 2015. All Canadian ISPs, which together service more 

than 12 million residential subscribers, are now required to comply with the Act’s notice and 

notice requirements. 
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5. At the heart of the notice and notice system is a balance between the rights of copyright 

owners, ISPs and internet users. Copyright owners can monitor the internet and send notices to 

ISPs when they become aware of potential infringement. ISPs process the millions of notices 

they receive each year and pass them along to their customers. Internet users receive the notices 

and can decide whether to remove the impugned content, or to keep it online and risk a lawsuit.  

6. Prior to enactment of the Notice and Notice Provisions, all of this was done on a 

voluntary basis without charge by most ISPs, who invested in the technology and personnel to 

enable the forwarding of notices to their subscribers to be wholly automated. However, if a 

copyright owner wanted to go beyond notification and obtain an order requiring the ISP to 

identify its subscriber, the ISP would need to use a multi-step manual process in order to protect 

its customers’ privacy. Under long-standing principles articulated by Canadian courts governing 

Norwich orders for third party discovery, the copyright owner was obliged to reimburse the ISP 

for its reasonable costs.  

7. The carefully crafted notice and notice system was balanced and consistent with this 

Court’s view that internet intermediaries should not be drawn into copyright disputes between 

creators and users. However, the decision of the Court of Appeal – imposing numerous 

obligations on ISPs while excusing copyright owners from reimbursing them for their reasonable 

costs – is inconsistent with these principles, and dramatically upsets the careful balance between 

different stakeholders.  

8. At first instance, the Federal Court found that the Notice and Notice Provisions did not 

modify the common law Norwich rules, and that innocent third party ISPs retained the right to 

recover the costs they incurred in responding to third-party discovery requests. However, the 

Court of Appeal reversed and held that the Notice and Notice Provisions imposed seven discrete 

and mostly unwritten obligations on ISPs. It effectively treated most elements of the Norwich 

order process as having been subsumed within the notice and notice regime, despite clear 

evidence that Parliament intended the Norwich order regime to be unaffected by the 2012 

amendments to the Copyright Act. Because of these newfound obligations, the Court of Appeal 

concluded that ISPs could not recover the vast majority of their costs in responding to Norwich 

requests. In a dramatic deviation from the principles articulated by this Court, the Court of 
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Appeal concluded that, instead of requiring the copyright owner to pay these costs, they should 

be visited on the heads of ISPs and passed along to their subscribers – i.e., every Canadian with 

an internet connection. 

9. The Court of Appeal’s interpretation was informed by a misunderstanding of the purpose 

of the Copyright Act. While this Court has repeatedly emphasized that the Act must be 

interpreted to balance the rights of copyright owners against the rights and interests of users, the 

Court of Appeal interpreted it as prioritizing only owners’ rights. It therefore interpreted the 

Notice and Notice Provisions “to allow copyright owners to protect and vindicate their rights as 

quickly, easily and efficiently as possible.” 

10. The interpretation of the Notice and Notice Provisions will govern the industry for years 

into the future. Copyright holders are already relying on portions of the Court of Appeal’s 

decision to demand that Rogers and other ISPs respond to their disclosure requests on an 

accelerated basis, in priority to even disclosure requests from law enforcement. This case affords 

the Court an opportunity to provide critical guidance on what is and what is not required of 

Canadian ISPs under these new sections of the Copyright Act. Rogers asks this Court to grant 

leave and ensure that the principle of balance between ISPs, copyright holders and users is front 

and centre in interpreting the Notice and Notice Provisions.  

ISPs and IP Addresses 

11. Rogers acts as an Internet Service Provider, or ISP. This means that it provides 

subscribers with access to the internet.  

12. Any device that is connected to the internet is assigned a unique identifier, called an 

internet protocol (or IP) address, by its ISP. The IP address enables data to be properly routed to 

the device making the request. IP addresses can be permanently assigned to a specific device (a 

“static IP address”), or assigned to a device for a period of time before being reassigned to a 

different device (a “dynamic IP address”). The overwhelming majority of Rogers’ customers 

have dynamic IP addresses.
1
 

                                                 

1
 Affidavit of Kristi Jackson, sworn June 10, 2016, (Jackson Affidavit) paras. 5-7, Leave 

Application (“LA”), Tab 8 
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Notice and Take-down  

13. Under the U.S. DMCA,
2
 ISPs are protected from copyright liability for content made 

available by their subscribers. However, they lose that protection if they fail to comply with the 

DMCA’s “notice and take-down” requirements. These requirements require an ISP to take down 

content if it receives a notice that the hosted content infringes copyright.
3
 

14. While the notice and take-down system is convenient for copyright holders, it has been 

harshly criticized for ignoring users’ rights.
4
 It gives relief tantamount to an interlocutory 

injunction but without the safeguards associated with that remedy, such as the need to establish 

irreparable harm, or give an undertaking as to damages. American commentators have also 

pointed out that it acts as a prior restraint on speech and also takes little account of fair use.
5
 

Voluntary Notice and Notice System 

15. Notice and notice was fashioned as an alternative to notice and take-down. The intention 

was to create a made-in-Canada solution that addresses the legitimate concerns of copyright 

owners, but balances them with the rights and interests of users. 

16. Notice and notice began as a voluntary system created by Canadian ISPs. Instead of 

automatically removing any content, Canadian ISPs agreed that if they received a notice 

indicating that copyright infringement was occurring at a particular IP address at a particular 

time, they would forward the notice to the subscriber associated with that address. The ISPs did 

not provide any of the subscriber’s identifying information to the copyright owner. If the owner 

wanted to obtain that information, legitimate privacy concerns required the owner to obtain a 

Norwich order for third party discovery directed to the ISP.
6
 

                                                 

2
 112 Stat. 2860 (1998) (U.S.A.) 

3
 Jennifer M. Urban, Joe Karaganis & Brianna L. Schofield, “Notice and Takedown in Everyday 

Practice” (March 22, 2017). UC Berkeley Public Law Research Paper No. 2755628, p. 15  

4
 See, e.g., Comments of the Electronic Frontier Foundation before the U.S. Copyright Office, In 

the Matter of Section 512 Study, April 1, 2016, pp. 9-12 

5
 Wendy Seltzer, “Free Speech Unmoored in Copyright’s Safe Harbor: Chilling Effects of the 

DMCA on the First Amendment” (2010) 24 Harv. J. Law & Tech. 171 

6
 Email from Ken Clark to Rogers, April 28, 2016, LA, Tab 7 
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17. The volume of notices increased sharply over the years, requiring investment in 

infrastructure and personnel to ensure that notices were promptly processed and forwarded. By 

the time of the motion in this case, Rogers’ notice and notice system was receiving over two 

million notices each year. However, even when the system was voluntary, ISPs did not seek to 

recover the costs of notice and notice by seeking reimbursement from copyright holders for 

processing or forwarding the notices. Rather, it was only when a copyright holder took the next 

step and actually sought to obtain the identifying information through a Norwich order that ISPs 

would seek to recover their costs of these lookups. This is because, unlike the notice and notice 

system, these lookups are not automated. Rather, they must be done manually, and go through a 

series of additional verifications before they are disclosed.
7
 

18. The manual lookup process acts as a check on the automated system to ensure that 

Rogers is disclosing only accurate personal identifying information. As a result, it is Rogers’ 

practice to verify any customer information before disclosing it to comply with a court order. 

Plainly, there would be an extremely high cost to disclosing incorrect customer information. It 

would cause, among other things, unnecessary disruption to the customer (being improperly 

drawn into potentially expensive court proceedings). This manual process takes between 20 to 30 

minutes per IP address.
8
 

Notice and Notice is Enacted into Law 

19. The Notice and Notice Provisions were contained in Bill C-11, which was ultimately 

enacted into the Copyright Modernization Act.
9
 When this bill was being debated by Parliament, 

the Heritage Minister described notice and notice as a “unique model” that had been developed 

by Canadian ISPs. It was also one of the “key elements” that consumers had told the government 

they wanted as part of the bill during pre-legislative consultations.
10

 Consistent with the principle 

of balance between owners and users, the Minister specifically distinguished notice and notice 

                                                 

7
 Jackson Affidavit, paras. 20, 21, LA, Tab 8  

8
 Jackson Affidavit, paras. 21-23, LA, Tab 8  

9
 S.C. 2012, c. 20 

10
 House of Commons Debates, 41st Parl., 1st Sess., No. 031 (18 October 2011) at p. 2109 (Hon. 

James Moore) 
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from the notice and take-down system, stating that the government “disagree[d] with the 

American approach with regard to copyright.”
11

 

20. Following passage of the Copyright Modernization Act, in 2013 the Ministers of Industry 

and of Heritage sent a letter to stakeholders seeking input on the implementation of the notice 

and notice regime (the “2013 Ministers’ Letter”). The letter explained that the Ministers’ goal for 

the notice and notice regime was “that a system be in place that is both balanced and functional; 

but most importantly, it must endeavor to deter infringement.”
12

 The letter also described how 

the government intended the notice and notice system to operate: 

The Act requires that under the Notice and Notice regime, when an ISP or host 

receives a notice from a copyright owner that one of its subscribers might be 

hosting or sharing infringing material, it forwards that notice electronically to that 

subscriber, and informs the copyright holder once this has been done.  

… Additionally, ISPs and hosts will be required to retain a record allowing the 

identity of the alleged infringer to be determined for a period of 6 months.
13

 

21. The operative provision of the Copyright Act containing these requirements (to forward 

the notice if possible, inform the claimant of the status, and retain records), s. 41.26, is set out 

below. 

Obligations related to notice 

41.26 (1) A person described in paragraph 

41.25(1)(a) or (b) who receives a notice of 

claimed infringement that complies with 

subsection 41.25(2) shall, on being paid any 

fee that the person has lawfully charged for 

doing so, 

(a) as soon as feasible forward the notice 

electronically to the person to whom the 

electronic location identified by the location 

data specified in the notice belongs and 

inform the claimant of its forwarding or, if 

Obligations 

41.26 (1) La personne visée aux alinéas 

41.25(1)a) ou b) qui reçoit un avis conforme 

au paragraphe 41.25(2) a l’obligation 

d’accomplir les actes ci-après, moyennant 

paiement des droits qu’elle peut exiger : 

a) transmettre dès que possible par voie 

électronique une copie de l’avis à la personne 

à qui appartient l’emplacement électronique 

identifié par les données de localization qui 

sont précisées dans l’avis et informer dès que 

possible le demandeur de cette transmission 

                                                 

11
 House of Commons Debates, 41st Parl., 1st Sess., No. 031 (18 October 2011) at p. 2109 (Hon. 

James Moore) 

12
 Letter from the Honourable James Moore and the Honourable Shelly Glover, p. 3, LA, Tab 6 

13
 Letter from the Honourable James Moore and the Honourable Shelly Glover, p. 2, LA, Tab 6 
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applicable, of the reason why it was not 

possible to forward it; and 

(b) retain records that will allow the identity 

of the person to whom the electronic location 

belongs to be determined, and do so for six 

months beginning on the day on which the 

notice of claimed infringement is received or, 

if the claimant commences proceedings 

relating to the claimed infringement and so 

notifies the person before the end of those six 

months, for one year after the day on which 

the person receives the notice of claimed 

infringement. 

ou, le cas échéant, des raisons pour lesquelles 

elle n’a pas pu l’effectuer; 

b) conserver, pour une période de six mois à 

compter de la date de réception de l’avis de 

prétendue violation, un registre permettant 

d’identifier la personne à qui appartient 

l’emplacement électronique et, dans le cas où, 

avant la fin de cette période, une procédure 

est engagée par le titulaire du droit d’auteur à 

l’égard de la prétendue violation et qu’elle en 

a reçu avis, conserver le registre pour une 

période d’un an suivant la date de la réception 

de l’avis de prétendue violation. 

22. An ISP that fails to perform its obligations under s. 41.26(1) can be subject to a claim for 

statutory damages of not less than $5,000 and not more than $10,000.
14

 

23. Section 41.26(1) contemplates a fee being paid to ISPs to trigger the obligations to 

forward the notice, inform the claimant, and retain records. However, section 41.26(2) stipulates 

that this fee shall be zero unless the Minister fixes a maximum fee by regulation.
15

 There is 

currently no regulation fixing a fee. The 2013 Ministers’ Letter explained that since the primary 

goal of the system was to deter infringement, “we will not be consulting on the setting of a fee 

for the transmission of notices at this time.”
16

 Notably, the 2013 Ministers’ Letter confirms the 

understanding of the fee as being for the limited purpose of transmitting notices. 

24. While the Notice and Notice Provisions set out what an ISP is required to do on receipt of 

a notice, the Copyright Act is silent on the question of when or whether a subscriber’s identity 

information should be disclosed to the copyright owner. That question was instead left to the 

ISPs and, ultimately, the courts, to deal with on a motion for third party discovery (i.e., a 

Norwich order). The 2013 Ministers’ Letter reflects this understanding, stating that “the identity 

of the subscriber may be released to the copyright owner with a court order.”
17

 This is a key 

                                                 

14
 Copyright Act, R.S.C. 1985, c. C-42, s. 41.26(3) 

15
 Copyright Act, s. 41.26(2) 

16
 Letter from the Honourable James Moore and the Honourable Shelly Glover, p. 4, LA, Tab 6 

17
 Letter from the Honourable James Moore and the Honourable Shelly Glover, p. 2, LA, Tab 6 
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point. None of the legislative amendments purport to change the common law rule that a party 

seeking third party discovery must pay the third party’s costs. The Court of Appeal accepted this 

conclusion, holding that the “Norwich order process remains to govern disclosure,” but then 

proceeded to effectively eliminate the well-established Norwich requirement that the third party 

be compensated for the inconvenience and expense of complying with the order. 

25. Canada’s “unique model” for dealing with copyright infringement online has now been 

recognized in the Trans-Pacific Partnership trade agreement. While the rest of the TPP 

signatories are required to use a mechanism closer to the DMCA, Canada is permitted to satisfy 

its obligations to facilitate copyright enforcement on the internet through notice and notice.
18

 

Use of Notice and Notice is Growing 

26. The notice and notice system has proven very popular with copyright owners. In 2010, 

Rogers received a total of 207,000 notices during the year.
19

 In 2016, it received, on average, 

upwards of 200,000 notices per month.
20

  

27. As of 2015, Canadian ISPs served more than 12 million residential subscribers and 1.1 

million business subscribers.
21

 Rogers offers internet services in Ontario, New Brunswick, and 

Newfoundland and Labrador, and had approximately 2,145,000 internet subscribers at the end of 

2016.
22

 It is reasonable to assume, based on this market share, that Canadian ISPs receive more 

than 1.2 million notices per month. 

28. While copyright owners have been sending many notices, Norwich orders are much less 

common. However, even those have been increasing. In 2014, Rogers did not receive any notice 

and notice-related court orders (requiring it to disclose the identity of subscribers associated with 

                                                 

18
 See Article 18.82 and Annex 18-E of the Trans-Pacific Partnership text 

19
 Testimony of Pam Dinsmore, House of Commons, Legislative Committee on Bill C-32, 

Evidence, 40th Parl., 3rd Sess., No. 19, (22 March 2011), p. 3 

20
 Jackson Affidavit, para. 10, LA, Tab 8 

21
 Communications Monitoring Report, 2016, Canadian Radio-television and 

Telecommunications Commission, pp. 249, 250  

22
 Affidavit of Dana Drake, sworn August 4, 2017, para. 2, LA, Tab 10 
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its IP addresses). In 2015, it had to respond to court orders requiring it to disclose 13 subscriber 

identities. In 2016, Rogers was required to disclose subscriber identities associated with 274 IP 

addresses.
23

 

The Underlying Proceeding 

29. In the underlying proceeding, the applicants (respondents on this application, collectively 

referred to as “Voltage”) commenced a “reverse class action” alleging that the proposed 

unidentified representative respondent and others similarly situated have infringed their 

copyright in several films by engaging in online file sharing.
24

 The respondent John Doe was not 

a party to the original motion in the Federal Court or the appeal to the Federal Court of Appeal, 

and is not a party to this application.  

30. Voltage identified John Doe’s IP address and determined that it was associated with a 

Rogers subscriber. It approached Rogers regarding the disclosure of Doe’s identity. Rogers was 

prepared to make the disclosure if Voltage obtained a court order and paid it $100 per hour to 

cover its costs associated with complying with the order. Voltage would not agree to those 

terms.
25

  

31. Voltage then brought a motion to require Rogers to disclose the identity of the subscriber. 

Contrary to the common law requirement for granting a Norwich order, Voltage asked the Court 

to excuse it from reimbursing Rogers for its costs of complying with the order.
26

  

The Federal Court Held that the Norwich Principles Apply 

32. Rogers took no position on whether the court should order disclosure of its customer’s 

identity, but opposed Voltage’s demand that Rogers not be reimbursed for its reasonable costs of 

compliance. It argued that established principles related to Norwich orders (named after the 1974 

House of Lords decision first approving of them, Norwich Pharmacal Co. v. Customs & Excise 

                                                 

23
 Drake Affidavit, para. 3, LA, Tab 10 

24
 Reasons for Order and Order of the Federal Court dated July 28, 2016, para. 1, LA, Tab 3 [FC 

Decision] 

25
 FC Decision, para. 18, LA, Tab 3 

26
 FC Decision, para. 2, LA, Tab 3 
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Commissioners), require that the third party not be burdened by bearing the costs of discovery in 

a proceeding where it simply holds information. Voltage argued that sections 41.25 and 41.26 

had displaced the Norwich principle requiring compensation for costs incurred. 

33. The motion judge agreed with Rogers. He held that the provisions did not “provide any 

detailed or comprehensive mechanism for copyright owners … to enforce their rights as against 

alleged infringers. At best, [they provide] a mechanism for copyright owners to send a notice of 

claimed infringement via an ISP to an alleged infringer with the knowledge that there will be 

records available at some later date to determine the identity of such infringer if necessary.”
27

  

34. The motion judge recognized the long-standing rule of statutory interpretation, endorsed 

by this Court, that Parliament is presumed not to change the common law, unless a statute does 

so with “irresistible clearness.”
28

 He therefore concluded that the test in Norwich, adopted into 

Canadian law several years ago,
29

 continued to apply: 

(1) the applicant for a Norwich order must have a bona fide case; 

(2) the third party must have information on an issue in the proceeding; 

(3) an order of the Court is the only reasonable means by which the information can 

be obtained; 

(4) fairness dictates that the information be provided prior to discovery or trial or, in 

the circumstances of this case, prior to certification of the proposed class 

proceeding; and 

(5) the order must not cause undue delay, inconvenience, or expense to the party 

against whom such an order is to be issued or others.
30

 

                                                 

27
 FC Decision, para. 11, LA, Tab 3 

28
 FC Decision, paras. 9, 12, citing Parry Sound (District) Social Services Administration Board 

v. OPSEU, Local 324, 2003 SCC 42, LA, Tab 3 

29
 Glaxo Wellcome PLC v Minister of National Revenue, [1998] 4 F.C.R. 439 (C.A.) 

30
 FC Decision, para. 13, citing BMG Canada Inc. v. Doe, 2005 FCA 193, LA, Tab 3 
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35. The motion judge determined that Voltage had met the first four criteria. However, he 

was unpersuaded by Voltage’s argument that they were not required to reimburse Rogers for its 

costs. He reviewed the Notice and Notice Provisions, and concluded that ISPs “are only 

obligated under section 41.26(1) to do two things:” (1) forward the copyright owner’s notice of 

claimed infringement electronically to the pertinent Internet protocol address; and (2) retain 

records to allow the subscriber’s identity to be determined for specified periods of time. 

However, he held that neither of these requirements was relevant to discovery orders, and 

therefore they did not override the Norwich principle that when discovery is ordered against a 

third party, the third party must be reimbursed for its costs.
31

 

36. The motion judge therefore granted Voltage’s request for an order compelling Rogers to 

disclose the identity of its subscriber, on certain terms, and required it to pay Rogers’ costs of 

$100 per hour.
32

  

Court of Appeal Found “Implied Obligations”  

37. Voltage appealed the portion of the motion judge’s order requiring it to reimburse Rogers 

for its costs. The Court of Appeal determined that the Notice and Notice Provisions require ISPs 

to comply with numerous “implied obligations,” which the Court held the ISPs are required to 

discharge without reimbursement. Because the Court of Appeal concluded that these implied 

obligations overlap considerably with what is required to comply with a third party discovery 

order, it reversed the motion judge and held that ISPs were not permitted to recover almost any 

of their costs for complying with these orders.  

Court of Appeal misinterpreted the aims of the legislative scheme 

38. Contrary to the well-established principle of balance, the Court of Appeal took the view 

that the animating purpose of the Copyright Act is the protection and vindication of the copyright 

owners’ rights.
33

 It concluded that allowing the internet to “become a collection of safe houses 

from which pirates … can pilfer the products of others” would nullify the aims of the Act. It 

                                                 

31
 FC Decision, para. 11, LA, Tab 3 

32
 Order of the Federal Court dated July 28, 2016, paras. 1, 2, LA, Tab 3  

33
 Appeal Reasons, para. 23, LA, Tab 4 
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therefore held that the legislative regime “must be interpreted to allow copyright owners to 

protect and vindicate their rights as quickly, easily and efficiently as possible while ensuring fair 

treatment for all.”
34

 

39. The Court’s one-sided view of the Act informed its interpretation of the Notice and 

Notice Provisions. Ignoring the long history of the system and the goals expressed in the 2013 

Ministers’ Letter, the Court of Appeal interpreted sections 41.25 and 41.26 as if they had been 

designed solely to assist copyright owners vindicate their rights. It therefore concluded that the 

Notice and Notice Provisions were designed “to reduce the complications and answer many of 

the questions that can arise when a Norwich order is sought” and make the disclosure process 

more administrative in nature and faster.
35

 It relegated the need to put suspected infringers on 

notice so that they may cease further infringing conduct to a “secondary aim” of the Notice and 

Notice Provisions.
36

 It also suggested that an ISP’s insistence on a court order prior to disclosing 

the identity of their subscribers was merely to “protect it against aggrieved customers whose 

information is being disclosed,”
37

 rather than for the bona fide protection of the privacy of 

internet subscribers, who may not have done anything wrong. 

Obligations Imposed on ISPs 

40. Because it was focused almost exclusively on the rights of copyright owners, the Court of 

Appeal interpreted the Notice and Notice Provisions as imposing a series of unstated obligations 

on ISPs. In addition to the express obligations in s. 41.26(1) (forwarding a notice to a subscriber 

and retaining records allowing the subscriber’s identity to be determined) the Court of Appeal 

held that the provisions also required ISPs to maintain their records in a particular form that 

“allow [them] to identify suspected infringers quickly and efficiently” and that “can be used by 

the copyright owner to determine its options and … by the court to determine issues of copyright 

infringement and remedy.”
38

 

                                                 

34
 Appeal Reasons, paras. 26, 27, LA, Tab 4 

35
 Appeal Reasons, para. 21, LA, Tab 4 

36
 Appeal Reasons, para. 22, LA, Tab 4 

37
 Appeal Reasons, para. 58, LA, Tab 4 

38
 Appeal Reasons, paras. 34, 38, LA, Tab 4 
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41. In total, the Court of Appeal concluded that ISPs were required by s. 41.26(1) to take 

seven separate steps, which it described as “significant obligations,”
39

 and to do so without a fee: 

(1) maintain records in a form that allows them to identify suspected infringers; 

(2) locate relevant records; 

(3) identify the suspected infringer; 

(4) verify a subscriber’s identity; 

(5) send notices to the suspected infringer and copyright owner;  

(6) translate the records into a manner and form that allows them to be disclosed 

promptly and to be used by copyright owners and the courts to determine the 

identity of suspected infringers; and 

(7) keep the records ready for prompt disclosure.
40

  

42. Because the Court of Appeal viewed these obligations as overlapping with what would be 

required to make disclosure for a Norwich order, the Court concluded that Rogers was not 

entitled to be reimbursed for its costs. Remarkably, it suggested that this was not a burden on 

ISPs because “after all, depending on the elasticity of demand, the costs can be passed on to the 

subscribers of the products of internet service providers, some of whom are the suspected 

infringers.”
41

 

43. The Court also ignored the difference between ISPs’ costs and free-standing fees, 

reasoning that if ISPs were “allowed to charge without restriction,” the purpose of the Act and 

the Notice and Notice Provisions (protecting the rights of copyright owners) would be frustrated, 

as ISPs “could potentially charge a fee so large that copyright owners would be dissuaded from 

obtaining the information they need to protect and vindicate their rights.”
42

 Instead, the Court 

advised the ISPs on how to manage their business processes, recommending that they should 

                                                 

39
 Appeal Reasons, paras. 42, 43, LA, Tab 4  

40
 Appeal Reasons, para. 40, LA, Tab 4 

41
 Appeal Reasons, para. 49, LA, Tab 4 [emphasis added] 

42
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“apply their advanced technological expertise to their systems to make their compliance with 

subsection 41.26(1) more automatic, more efficient and less expensive.”
43

 Although the Court 

did not say so expressly, its suggestion is that ISPs should bear the cost of these investments in 

technology. 

44. The Court carved out a narrow (and, in the Court’s own words, negligible) exception to 

the no-reimbursement rule, holding that ISPs could charge a fee “for the actual, reasonable and 

necessary costs associated with the act of disclosure” but defined the “act of disclosure” 

narrowly to encompass only “the delivery or electronic transmission” of the relevant records and 

the ISP’s participation in the obtaining of a disclosure order.
44

 The Court held that the “actual, 

reasonable and necessary costs” associated with disclosure were likely to be negligible, and the 

costs associated with a motion for disclosure would be minimal because the disclosure motion 

would proceed in writing on consent or unopposed, except in extraordinary cases.
45

  

45. The Court of Appeal therefore concluded that the Federal Court’s decision was “vitiated 

by legal error” as it allowed Rogers to be compensated for steps that, in its view, were included 

among the implied obligations in s. 41.26(1). Therefore, it set aside that aspect of the Federal 

Court’s order.
46

 It also determined that Rogers had not provided evidence about “its actual, 

reasonable and necessary costs that can and should be compensated” and had therefore not 

satisfied its burden of demonstrating it should be entitled to any payment for costs incurred in 

responding to the order.
47

 It even ordered that in light of the “position taken by Rogers in this 

litigation” Rogers should actually pay Voltage’s costs of the appeal, which turned out to be over 

$6,000.  

46. The Court of Appeal’s reasons appear to impose obligations on ISPs in relation to records 

retention and response time that go beyond those in the Act, and have far reaching consequences. 

                                                 

43
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For example, the Court’s reasons suggest that Rogers must maintain millions of records per year 

in a “promptly disclosable” form usable to the courts, so that it can respond promptly to requests 

for Norwich orders. However, it only receives Norwich order requests for approximately 0.01 

percent of those records. It makes no sense for Rogers to bear the cost of getting ready to 

respond to requests for 10,000 times more Norwich orders per year than are actually sought. 

47. Following the Court of Appeal’s decision, copyright owners have also attempted to rely 

on it to argue that ISPs have an obligation to make disclosure quickly, and even in priority to 

requests made by law enforcement in criminal matters.
48

  

PART II – QUESTION IN ISSUE  

48. The question in this application is whether the proposed appeal raises an issue of national 

or public importance that warrants granting leave to appeal. The applicant submits that it does. 

As this Court has observed, ISPs and other internet intermediaries are “vital to national economic 

growth” and copyright disputes between creators and users should not be “visited on the heads of 

the Internet intermediaries.”
49

 The Court of Appeal’s decision interprets the recent Notice and 

Notice amendments to the Copyright Act in a manner that is inconsistent with the guidance given 

by this Court, and wrongly imposes costs and obligations on ISPs and their subscribers – 13 

million Canadians.  

49. In particular, this case raises the following issues that warrant this Court’s consideration: 

(1) What is the scope of the obligations imposed on Canadian ISPs by sections 41.25 

and 41.26 of the Copyright Act? 

(2) Do those obligations supplant ordinary Norwich principles related to third-party 

discovery orders, and in particular, the principle that a third party should be 

reimbursed for the costs it incurs? 

                                                 

48
 Reply Written Representations of Dallas Buyers Club, LLC, dated June 30, 2017, in Federal 

Court File No. T-1674-16, LA, Tab 9 

49
 Society of Composers, Authors & Music Publishers of Canada v. Canadian Assn. of Internet 
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PART III – CONCISE STATEMENT OF ARGUMENT 

Issue 1: What is an ISP’s Obligation under the Notice and Notice Provisions? 

50. This Court has repeatedly emphasized that the Copyright Act involves balancing the 

rights of users and the rights of creators, against a backdrop of trying to apply national laws to 

fast-evolving technology.
50

 It has also recognized that ISPs play a crucial role in modern society 

by standing at the portals of the internet
51

 as conduits for information.
52

 They are service 

providers to individuals and businesses, and other content providers depend on their services to 

deliver their content over the internet to those end-users.
53

  

51. The enactment of the Notice and Notice Provisions was intended to confirm and 

formalize the existing informal balance struck voluntarily by ISPs through the notice and notice 

regime that pre-dated the 2012 amendments. The Court of Appeal’s decision upsets the balance 

and purports to impose significant obligations on ISPs that are not found in the Copyright Act. 

Instead of treating ISPs as a conduit for information, and the portal for the internet, the decision 

below brings them into the fray in the fight between users and owners, and seeks to impose the 

burden of almost all transaction costs relating to Norwich orders onto innocent third parties, 

contrary to well-established principles. 

ISPs are Innocent Bystanders 

52. This case is, in essence, the sequel to the issues arising from unauthorized music 

downloading that this Court considered in SOCAN v. CAIP. In that case, various rights holders 

sought copyright royalties from ISPs for their role in providing the infrastructure for 

unauthorized downloading of music from the internet. The Court rejected that request. 

                                                 

50
 CAIP, paras. 40, 41, citing Théberge v. Galerie d’Art du Petit Champlain inc., 2002 SCC 34 

and CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13 

51
 CAIP, para. 16 

52
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53. In explaining the Court’s decision, Binnie J. observed that, while the difficulty of online 

enforcement threatened the collection of copyright royalties, this was not a reason to impose 

additional costs on ISPs. He admonished copyright holders that: 

[B]y enacting s. 2.4(1)(b) of the Copyright Act, Parliament made a policy 

distinction between those who abuse the Internet to obtain “cheap music” and 

those who are part of the infrastructure of the Internet itself. It is clear that 

Parliament did not want copyright disputes between creators and users to be 

visited on the heads of the Internet intermediaries, whose continued expansion 

and development is considered vital to national economic growth.
54

   

54. One of Parliament’s goals in enacting the Copyright Modernization Act was to provide 

rights holders with tools to assist in enforcing their copyright online, including by expanding a 

previously voluntary system and making participation in the system mandatory. However, there 

is nothing in the Copyright Modernization Act that suggests Parliament completely changed its 

policy objectives, and in particular had opted to visit the costs of copyright disputes “on the 

heads of internet intermediaries,” notwithstanding their crucial economic and technological role. 

55. The Court of Appeal decision is inconsistent with this Court’s admonition and its 

repeated calls for balance. Instead, it focused solely on the rights of copyright owners and 

interpreted the legislative regime to ensure they could “protect and vindicate their rights as 

quickly, easily and efficiently” as possible. While easy enforcement may be desirable in abstract, 

there is no reason why it should override all other goals, and impose substantial financial burdens 

on third parties. If Parliament wanted only to protect and vindicate copyright owners’ rights, it 

could have embraced notice and take-down, which is far easier and more efficient for owners 

than notice and notice.  

56. But Parliament declined to do so. Instead, it enacted the notice and notice system with the 

clear goal of ensuring balance between different stakeholders, and not visiting the disputes on the 

innocent intermediaries. Viewed through this lens, rather than an exclusive concern for 

vindicating copyright owners’ rights, it is clear that whether or not the Notice and Notice 

Provisions actually impose the list of implied obligations enumerated by the Court of Appeal is a 

question of national or public importance. 
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57. Indeed, the government’s own understanding of the notice and notice system appears to 

be at odds with the Court of Appeal’s decision. The 2013 Ministers’ Letter makes it clear that the 

government’s goal was a system that is both balanced and functional, and that it would leave 

questions of disclosure to the courts. The description of the regulatory power related to fees was 

confined to the transmission of notices and the maintenance of records. 

58. In any event, the concerns regarding compensation that appear to have motivated the 

Court of Appeal’s interpretation of the Notice and Notice Provisions are misplaced, for two 

reasons. First, the Court’s concern that allowing ISPs to “charge without restriction” would 

potentially place hurdles in the way of copyright owners ignores the fact that the existing law 

related to Norwich orders contains built-in restrictions: it allows compensation only for the 

“costs incurred by the respondent in assembling the information.”
55

 There is no evidence or 

suggestion that Rogers made a profit on Norwich compliance; it simply seeks to collect its costs. 

59. Second, to the extent that any costs are incurred by rights holders in enforcing their 

copyright in the courts, these costs can be recovered from infringers when they are found liable. 

Reimbursing the ISPs’ costs for compliance with third party discovery is in substance no 

different from paying a filing fee to commence a claim.  

60. The result of the Court of Appeal’s order is that ISPs, and by extension their millions of 

innocent subscribers, are forced to bear the costs of private rights-holders attempting to enforce 

their copyright against alleged infringers. This Court should grant leave in order to provide 

guidance about whether this is the result that was intended by Parliament in enacting the Notice 

and Notice Provisions.  

Issue 2: To what extent do any obligations imposed on ISPs supplant ordinary Norwich 

principles? 

61. This Court recently noted that Norwich orders are being used increasingly in the online 

context by plaintiffs in order to obtain the identities of defendants to claims related to their 

conduct on the internet.
56

 The Federal Court of Appeal has set out the applicable principles for 

                                                 

55
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obtaining a Norwich order in the case of allegations of online copyright infringement. Those 

principles are set out in paragraph 34 above, and include that the plaintiff must have a bona fide 

case, that a non-party must have information on an issue in the proceeding, and that any order 

made will not cause undue delay, inconvenience or expense to the third-party or others.
57

  

62. To the extent that the Notice and Notice Provisions impose any obligations on ISPs over 

and above the express obligations in s. 41.26(1), this Court’s guidance is required in relation to 

whether those obligations reach the threshold of “irresistible clearness” required to override the 

well-established and understood requirements of Norwich orders.
58

 

Limited Future Opportunities for Review 

63. The Court of Appeal’s interpretation of ISPs’ obligations under the Notice and Notice 

Provisions is one of general application: it is not dependent on the application of any particular 

facts in this proceeding. Moreover, the Court of Appeal stated that future disclosure motions of 

the type underlying this appeal should proceed in writing and either be unopposed or on consent. 

It is therefore unlikely that future cases will present any opportunity for the Court of Appeal or 

this Court to consider the issues raised in this application.  

Conclusion 

64. The Court of Appeal’s decision imposes a set of obligations on ISPs that are not 

expressly contained in the Copyright Act. If these obligations are to impose costs on ISPs and by 

extension on millions of innocent Canadians, they should receive the careful consideration of this 

Court.  

PART IV – COSTS SUBMISSIONS 

65. Rogers submits that the costs of this application should follow the event.  
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PART VII – STATUTES AND REGULATIONS 

Copyright Act, R.S.C. 1985, c. C-42 Loi sur le droit d'auteur, L.R.C 1985, c. C-

42 

Notice of claimed infringement 

41.25 (1) An owner of the copyright in a work 

or other subject-matter may send a notice of 

claimed infringement to a person who 

provides 

(a) the means, in the course of 

providing services related to the 

operation of the Internet or another 

digital network, of telecommunication 

through which the electronic location 

that is the subject of the claim of 

infringement is connected to the 

Internet or another digital network; 

(b) for the purpose set out in 

subsection 31.1(4), the digital memory 

that is used for the electronic location 

to which the claim of infringement 

relates; or 

(c) an information location tool as 

defined in subsection 41.27(5). 

 

Form and content of notice 

(2) A notice of claimed infringement shall be 

in writing in the form, if any, prescribed by 

regulation and shall 

(a) state the claimant’s name and 

address and any other particulars 

prescribed by regulation that enable 

communication with the claimant; 

(b) identify the work or other subject-

matter to which the claimed 

infringement relates; 

(c) state the claimant’s interest or right 

with respect to the copyright in the 

work or other subject-matter; 

(d) specify the location data for the 

Avis de prétendue violation 

41.25 (1) Le titulaire d’un droit d’auteur sur 

une oeuvre ou tout autre objet du droit 

d’auteur peut envoyer un avis de prétendue 

violation à la personne qui fournit, selon le 

cas : 

a) dans le cadre de la prestation de 

services liés à l’exploitation d’Internet 

ou d’un autre réseau numérique, les 

moyens de télécommunication par 

lesquels l’emplacement électronique 

qui fait l’objet de la prétendue 

violation est connecté à Internet ou à 

tout autre réseau numérique; 

b) en vue du stockage visé au 

paragraphe 31.1(4), la mémoire 

numérique qui est utilisée pour 

l’emplacement électronique en cause; 

c) un outil de repérage au sens du 

paragraphe 41.27(5). 

 

Forme de l’avis 

(2) L’avis de prétendue violation est établi par 

écrit, en la forme éventuellement prévue par 

règlement, et, en outre : 

a) précise les nom et adresse du 

demandeur et contient tout autre 

renseignement prévu par règlement 

qui permet la communication avec lui; 

b) identifie l’oeuvre ou l’autre objet 

du droit d’auteur auquel la prétendue 

violation se rapporte; 

c) déclare les intérêts ou droits du 

demandeur à l’égard de l’oeuvre ou de 

l’autre objet visé; 

d) précise les données de localisation 
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electronic location to which the 

claimed infringement relates; 

(e) specify the infringement that is 

claimed; 

(f) specify the date and time of the 

commission of the claimed 

infringement; and 

(g) contain any other information that 

may be prescribed by regulation. 

de l’emplacement électronique qui fait 

l’objet de la prétendue violation; 

e) précise la prétendue violation; 

f) précise la date et l’heure de la 

commission de la prétendue violation; 

g) contient, le cas échéant, tout autre 

renseignement prévu par règlement. 

Obligations related to notice 

41.26 (1) A person described in paragraph 

41.25(1)(a) or (b) who receives a notice of 

claimed infringement that complies with 

subsection 41.25(2) shall, on being paid any 

fee that the person has lawfully charged for 

doing so, 

(a) as soon as feasible forward the 

notice electronically to the person to 

whom the electronic location 

identified by the location data 

specified in the notice belongs and 

inform the claimant of its forwarding 

or, if applicable, of the reason why it 

was not possible to forward it; and 

(b) retain records that will allow the 

identity of the person to whom the 

electronic location belongs to be 

determined, and do so for six months 

beginning on the day on which the 

notice of claimed infringement is 

received or, if the claimant 

commences proceedings relating to 

the claimed infringement and so 

notifies the person before the end of 

those six months, for one year after 

the day on which the person receives 

the notice of claimed infringement. 

 

Fees related to notices 

(2) The Minister may, by regulation, fix the 

maximum fee that a person may charge for 

performing his or her obligations under 

Obligations 

41.26 (1) La personne visée aux alinéas 

41.25(1)a) ou b) qui reçoit un avis conforme 

au paragraphe 41.25(2) a l’obligation 

d’accomplir les actes ci-après, moyennant 

paiement des droits qu’elle peut exiger : 

a) transmettre dès que possible par 

voie électronique une copie de l’avis à 

la personne à qui appartient 

l’emplacement électronique identifié 

par les données de localization qui 

sont précisées dans l’avis et informer 

dès que possible le demandeur de cette 

transmission ou, le cas échéant, des 

raisons pour lesquelles elle n’a pas pu 

l’effectuer; 

b) conserver, pour une période de six 

mois à compter de la date de réception 

de l’avis de prétendue violation, un 

registre permettant d’identifier la 

personne à qui appartient 

l’emplacement électronique et, dans le 

cas où, avant la fin de cette période, 

une procédure est engagée par le 

titulaire du droit d’auteur à l’égard de 

la prétendue violation et qu’elle en a 

reçu avis, conserver le registre pour 

une période d’un an suivant la date de 

la réception de l’avis de prétendue 

violation. 

 

 

096



- 3 - 

 

subsection (1). If no maximum is fixed by 

regulation, the person may not charge any 

amount under that subsection. 

 

Damages related to notices 

(3) A claimant’s only remedy against a person 

who fails to perform his or her obligations 

under subsection (1) is statutory damages in 

an amount that the court considers just, but 

not less than $5,000 and not more than 

$10,000. 

Droits 

(2) Le ministre peut, par règlement, fixer le 

montant maximal des droits qui peuvent être 

exigés pour les actes prévus au paragraphe 

(1). À défaut de règlement à cet effet, le 

montant de ces droits est nul. 

 

Dommages-intérêts 

(3) Le seul recours dont dispose le demandeur 

contre la personne qui n’exécute pas les 

obligations que lui impose le paragraphe (1) 

est le recouvrement des dommages-intérêts 

préétablis dont le montant est, selon ce que le 

tribunal estime équitable en l’occurrence, 

d’au moins 5 000 $ et d’au plus 10 000 $. 
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