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PART I – OVERVIEW OF POSITION AND STATEMENT OF FACTS 

Overview 

1. This appeal is about who must bear the costs of enforcing copyright on the internet: the 

copyright owner who commences the proceeding, and who can collect back costs from an 

infringer, or a third party internet service provider, whose only recourse is to raise prices for its 

customers. This Court has already said that the burden of copyright disputes between creators 

and users should not be “visited on the heads of Internet intermediaries.” But that is what the 

Court of Appeal did. 

2. This appeal arises from a motion seeking a Norwich order for third party discovery. The 

plaintiff sought discovery from Rogers regarding the identity of one of its internet subscribers. A 

long-standing common law rule requires a plaintiff seeking third party discovery to reimburse 

the third party for its costs. The question on this appeal is whether sections 41.25 and 41.26 of 

the Copyright Act eliminate this requirement when the plaintiff is a copyright owner and the third 

party is an ISP. Rogers submits they do not.  

3. Parliament intended sections 41.25 and 41.26 of the Copyright Act to codify the well-

established notice and notice system that ISPs had previously created on a voluntary basis. 

Notice and notice was intended to be an alternative to the onerous “notice and take-down” 

requirements of the U.S. Digital Millennium Copyright Act. Sections 41.25 and 41.26, the Notice 

and Notice Provisions, require an ISP to do three things after receiving a “notice of claimed 

infringement”: forward the notice electronically to their subscriber; confirm to the copyright 

owner that it has done so (or advise why it was not possible to do so); and retain records for six 

months that will allow it to determine the identity of the subscriber.  

4. Voltage discovered an internet user whom it believed was infringing its copyright, and 

learned from his IP address that Rogers is his ISP. Voltage used notice and notice to send an 

infringement notice to this subscriber. Voltage then commenced an application for copyright 

infringement in the Federal Court, and brought a motion for a Norwich order to compel Rogers 

to disclose the subscriber’s identity. Although the common law test for a Norwich order requires 

Voltage to reimburse Rogers, it argued that sections 41.25 and 41.26 of the Copyright Act had 
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changed this rule, and that Rogers was obliged to absorb all the costs it incurred in connection 

with making disclosure to Voltage.  

5. While notice and notice is automated, compliance with a Norwich order requires manual 

intervention. Before disclosing a subscriber’s identity to a plaintiff, a Rogers employee takes the 

information provided and looks up the subscriber’s name and address information. To ensure that 

the subscriber is not accidentally misidentified, the employee then confirms that information. 

The process takes 20-30 minutes for each time-stamped IP address. While this motion was about 

a single IP address at 5 different times, Voltage has been forthright that this is just the beginning 

and it will ultimately be seeking the identities of subscribers associated with thousands of IP 

addresses. 

6. The motion judge recognized the distinction between what is required under the Notice 

and Notice Provisions and what is required to comply with a Norwich order. He concluded that 

the amendments to the Copyright Act did not reflect the “irresistible clearness” required to 

change the common law rule. He therefore ordered Voltage to reimburse Rogers for its costs. 

The Court of Appeal reversed, holding that these Notice and Notice Provisions imposed seven 

discrete (and largely unwritten) “implied obligations” that ISPs were required to undertake 

without reimbursement for their costs. It concluded – contrary to this Court’s admonition – that 

the costs of identifying alleged infringers should be paid by ISPs and then passed along to their 

subscribers, i.e., every Canadian individual and business with an internet connection. 

7. Rogers submits that the motion judge was correct, and the Court of Appeal erred. 

8. The language of the Copyright Act does not support the Court of Appeal’s interpretation. 

The words of the Act require ISPs to transmit notices, confirm they have done so, and retain 

records that would permit them to determine the subscriber’s identity, if they are later ordered to 

do so. While the Court of Appeal found extensive “implied obligations,” the Notice and Notice 

Provisions are silent about the type of information that must be stored, how it should be stored, 

or how quickly it must be disclosed.  

9. Similarly, the legislative history shows that Parliament did not intend to change the 

process for obtaining a Norwich order against an ISP. There is no discussion about the costs of 
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disclosure of a subscriber’s identity (as distinct from the costs of processing or transmitting 

notices) in any speeches in Parliament or in the legislative committee. And a letter the Ministers 

of Industry and Heritage sent to stakeholders shortly before the Notice and Notice Provisions 

were brought into force shows that there was no intent to change the common law requirement 

that a third-party be reimbursed for its costs of complying with those orders. In short, there is no 

basis for concluding Parliament intended to require ISPs to bear the costs associated with 

assisting copyright owners to bring enforcement proceedings.  

10. This Court should allow Rogers’ appeal, restore the motion judge’s costs order, and 

confirm that there is no special category of Norwich motions for cases related to copyright 

infringement on the internet. Copyright holders can use the notice and notice system without any 

financial obligations, but when they want an ISP to identify a subscriber, they are obliged to pay 

its costs. 

Norwich Orders and the Requirement to Reimburse a Third Party for Costs 

11. The motion that led to this appeal was a motion for a Norwich order. Before getting into 

the particular facts of this case, it is useful to understand the history of Norwich orders in the 

U.K., their adoption by courts in Canada, and their use by copyright owners in seeking the 

identity of alleged internet infringers. Until this case, the party seeking discovery has always 

been required to pay the third party’s costs. 

Norwich: Third Party Discovery is Available if the Third Party is Reimbursed for Costs 

12. The Norwich order takes its name from a 1973 decision, Norwich Pharmacal Co. v. 

Commissioners of Customs and Excise.1 Like this case, Norwich involved an IP holder (Norwich, 

who held a patent) seeking information from a third party (the Commissioner of Customs) who 

had information about a potential infringer. The House of Lords concluded that the equitable 

“bill of discovery” permits a court to order discovery against a third party.2 It also set out the 

factors that should be considered in determining whether to grant the order, which included the 

                                                 

1 (1973), [1974] A.C. 133 (U.K. H.L.), Rogers’ Book of Authorities (“RBOA”), Tab 3 [Norwich 

Pharmacal]. 

2 Norwich Pharmacal at 174-75, Lord Reid, RBOA, Tab 3.   



 

4 

question of whether “the giving of the information would put the respondent to trouble which 

could not be compensated by the payment of all expenses by the applicant.”3  

Norwich – Including the Requirement to Pay Costs – Was Adopted by Canadian Courts 

13. Norwich, including its requirement to pay costs, has become part of Canadian law. The 

Federal Court of Appeal adopted the Norwich principles in Glaxo Wellcome PLC v. Minister of 

National Revenue,4 which involved similar circumstances (a patent holder seeking information 

on an infringer). Consistent with Norwich, the Court of Appeal required the party seeking 

discovery (Glaxo) to “pay to the respondent forthwith upon the completion of the [third party] 

discovery the respondent’s reasonable party and party costs and its out-of-pocket disbursements 

arising from the examination for discovery.”5  

14. Superior courts and courts of appeal in Alberta, Ontario, British Columbia, Saskatchewan, 

New Brunswick, Nova Scotia, and Quebec have all reached the same conclusion: discovery 

orders can be issued against third parties, so long as third parties are reimbursed for any costs 

incurred for complying with their discovery obligations.6 

                                                 

3 Norwich Pharmacal at 199, Lord Cross [emphasis added], RBOA, Tab 3.  

4 [1998] 4 F.C. 439 (C.A.), paras. 20, 22, 24, RBOA, Tab 2 [Glaxo]. This Court denied leave to 

appeal, [1998] S.C.C.A. No. 422.  

5 Glaxo, para. 68, RBOA, Tab 2. 

6 See, e.g., cases from Alberta (Alberta (Treasury Branches) v. Leahy, 2000 ABQB 575, paras. 

70, 105-106, aff’d 2002 ABCA 101, leave to appeal ref’d, [2002] S.C.C.A. No. 235); Ontario 

(Isofoton S.A. v. Toronto Dominion Bank (2007), 85 O.R. (3d) 780 (S.C.J.), paras. 40-41, 54-56; 

GEA Group AG v. Flex-N-Gate Corporation, 2009 ONCA 619, paras. 49-52; and 1654776 

Ontario Ltd. v. Stewart, 2013 ONCA 184, paras. 25, 50, 76); British Columbia (Procon Mining 

& Tunnelling Ltd. v. McNeil, 2007 BCSC 454, paras. 26-28, and College of Opticians (British 

Columbia) v. Coastal Contacts Inc., 2010 BCSC 104, paras. 16-17); Saskatchewan (Houseman v. 

Ratemd’s Inc., 2017 SKQB 321, para. 12); New Brunswick (Doucette v. Brunswick News, 2010 

NBQB 233, paras. 11, 20, RBOA, Tab 1); Nova Scotia (A.B. v. Bragg Communications Inc., 

2010 NSSC 215, para. 13 [Bragg]; this Court heard an appeal of a different portion of the motion 

judge’s order in Bragg, unrelated to the Norwich order: see 2012 SCC 46); and Quebec (Gestion 

d’hôtel Sherbrooke ltée, Re, 2011 QCCS 7232, paras. 11, 23; Fers et métaux Américains, s.e.c. c. 

Picard, 2013 QCCA 2255, paras. 6, 12(I)). 
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Norwich Orders to Learn the Identity of Online Copyright Infringers include the 

Obligation to Pay Costs 

15. The Federal Courts and provincial superior courts have been issuing Norwich-type orders 

against ISPs at the request of copyright holders for well over a decade. Each of those orders 

required that consideration must be given to the costs incurred by the respondent to such a 

motion in assembling the information.7 

16. This Court has recently adopted, cited and applied the Norwich decision to online IP 

infringement, specifically commenting that Norwich orders are increasingly being sought against 

ISPs and other internet-focused businesses.8  

17. Voltage itself has used the Norwich framework in the Federal Courts on at least two prior 

occasions. In those actions, Voltage sought Norwich orders compelling various ISPs (Bell 

Canada, Cogeco Cable and Videotron in the first case, and TekSavvy in the second) to disclose 

information relating to thousands of account holders associated with IP addresses. In each case 

Voltage either agreed to, or was ordered to, reimburse the ISPs for their reasonable expenses 

incurred in collecting the information it sought.9  

ISPs: The Internet’s Postal Service  

18. Rogers acts as an internet service provider, or ISP. This means that it provides its 

subscribers with access to the internet. 

19. Any device that is connected to the internet is assigned a unique identifier, called an 

Internet Protocol (or IP) address, by its ISP. The IP address enables data to be properly routed to 

                                                 

7 See, e.g., York University v. Bell Canada Enterprises (2009), 99 O.R. (3d) 695 (S.C.J.), paras. 

2, 17, 18, 28 (granting a Norwich order against an ISP and describing cases from 1998 and 2000 

coming to the same conclusion); Carleton Condominium Corporation No. 282 v. Yahoo! Inc., 

2017 ONSC 4385, paras. 14, 20; BMG Canada Inc. v. John Doe, 2005 FCA 193, paras. 29, 30, 

35 [BMG Canada]; Voltage Pictures LLC v. Jane Doe and John Doe, 2011 FC 1024, paras. 14, 

26 [Voltage 2011]; Bragg, para. 13; Olsen v. Facebook Inc., 2016 NSSC 155, para. 5. 

8 Google Inc. v. Equustek Solutions Inc., 2017 SCC 34, para. 31. 

9 Voltage 2011, paras. 3(i), 26; Voltage Pictures LLC v. John Doe, 2014 FC 161, paras. 2, 46. In 

the second proceeding, the Federal Court ultimately determined TekSavvy was entitled to be 

reimbursed $33,380: 2015 FC 1364, paras. 23, 86. 
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the device making the request. IP addresses can be permanently assigned to a specific device (a 

“static IP address”), or assigned to a device for a period of time before being reassigned to a 

different device (a “dynamic IP address”). The overwhelming majority of Rogers’ customers 

have dynamic IP addresses.10   

20. ISPs are not content creators, just like the phone company does not initiate calls and the 

post office does not write letters. All of these companies are akin to common carriers: they 

provide the means by which people communicate, but not the content of those communications. 

21. Just as some people use phones or mail to engage in unlawful activity, some ISP 

subscribers use their internet connection to engage in copyright infringement. This creates a 

policy question: how can copyright law discourage infringement without chilling free expression 

or deterring robust investment in internet technology? In answering this question, Canada 

examined and ultimately rejected the American notice and take-down approach because it does 

not strike an appropriate balance between owners and users. Instead, it enacted a made-in-

Canada solution, notice and notice. Both are explained below. 

The U.S. “Notice and Take-Down” Rules Lack Balance  

22. In the U.S., the Digital Millennium Copyright Act,11 protects ISPs from copyright liability 

for content made available by their subscribers. However, if ISPs receive a notice of 

infringement by the owner and fail to take down the content, they lose that protection.12 

23. The notice and take-down system is convenient for copyright holders. However, it has 

been harshly criticized for ignoring users’ rights.13 It essentially gives copyright holders an 

interlocutory injunction, without the safeguards associated with that remedy, such as the need to 

                                                 

10 Affidavit of Kristi Jackson, sworn June 10, 2016, (Jackson Affidavit) paras. 5-7, Appellant’s 

Record (“AR”), Tab 11, pp. 116-117. 

11 112 Stat. 2860 (1998) (U.S.A.). 

12 Jennifer M. Urban, Joe Karaganis & Brianna L. Schofield, “Notice and Takedown in Everyday 

Practice” (March 22, 2017), UC Berkeley Public Law Research Paper No. 2755628, p. 15, 

RBOA, Tab 7.  

13 See, e.g., Comments of the Electronic Frontier Foundation before the U.S. Copyright Office, 

In the Matter of Section 512 Study, April 1, 2016, pp. 9-12, RBOA, Tab 4. 
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establish irreparable harm, or give an undertaking as to damages. American commentators have 

also pointed out that it acts as a prior restraint on speech and takes essentially no account of fair 

use.14  

The Canadian Approach: Notice and Notice (and Norwich) 

24. Notice and notice was created by Canadian ISPs as an alternative to notice and take-

down. The intention was to create a made-in-Canada solution that addresses the legitimate 

concerns of copyright owners, but balances them with the rights and interests of users. 

25. Notice and notice began as a voluntary system created by Canadian ISPs.15 Instead of 

automatically removing content, Canadian ISPs agreed that if they received a notice indicating 

that copyright infringement was occurring at a particular IP address, they would forward the 

notice to their subscriber. However, notice and notice never required the ISP to provide the 

subscriber’s identifying information to the copyright owner. If the owner wanted to obtain that 

information, legitimate privacy concerns (and privacy legislation) required the owner to obtain a 

Norwich order for third party discovery directed to the ISP. 

26. The volume of notices increased sharply over the years, requiring investment in 

infrastructure and personnel to ensure that notices were promptly processed. At the time of 

Voltage’s motion in this case before the Federal Court, Rogers’ notice and notice system was 

receiving over two million notices each year.  

27. Despite the sharp increase in the number of notices, ISPs such as Rogers did not seek to 

recover the costs of notice and notice by seeking reimbursement from copyright holders for 

processing or forwarding the notices. It was only when a copyright holder took the next step and 

actually sought a Norwich order to obtain a subscriber’s identity that ISPs would seek to recover 

their costs of looking up that information.  

                                                 

14 Wendy Seltzer, “Free Speech Unmoored in Copyright’s Safe Harbor: Chilling Effects of the 

DMCA on the First Amendment” (2010) 24 Harv. J. Law & Tech. 171, RBOA, Tab 8. 

15 See House of Commons, Legislative Committee on Bill C-32, Evidence, 40th Parl., 3rd Sess., 

No. 19 (22 March 2011), pp. 2, 3, 10, RBOA, Tab 6. 
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28. This was not an arbitrary distinction. ISPs have been able to automate the notice and 

notice system. For example, at Rogers, notices come in and are forwarded without manual 

intervention. However, Rogers’ subscriber IP lookups in response to a Norwich order are not 

automated. Rather, those lookups must be done manually, and go through a series of additional 

verifications before they are disclosed to a copyright holder.16 As discussed in further detail 

beginning at paragraph 41 below, these additional checks are required to confirm the identity of 

the subscriber and ensure that up-to-date identifying information is provided. 

Notice and Notice is Formalized into Law with the Expectation Nothing will Change 

29. Against this backdrop of the common law requirements for third party discovery and its 

widespread application to cases involving ISPs, Parliament began to study and enact 

amendments to the Copyright Act. Beginning in 2009, the government consulted widely on 

copyright reform, and received submissions from thousands of Canadians, companies, and 

stakeholder organizations.17  

30. That process culminated in Bill C-11, which was ultimately enacted as the Copyright 

Modernization Act18 and, among other things, added the Notice and Notice Provisions to the 

Copyright Act. When Parliament was debating this bill, the Heritage Minister described notice 

and notice as a “unique model” that had been developed by Canadian ISPs.19 Consistent with the 

principle of balance between copyright owners and internet users, the Minister specifically 

distinguished notice and notice from the notice and take-down system, stating that the 

government “disagree[d] with the American approach with regard to copyright.”20 Instead, the 

Minister stated the bill “formalizes” the voluntary practice “into law.”21 

                                                 

16 Jackson Affidavit, paras. 20, 21, AR, Tab 11, pp. 119, 120. 

17 House of Commons Debates, 41st Parl., 1st Sess., No. 031 (18 October 2011) at p. 2108 (Hon. 

Christian Paradis), RBOA, Tab 5. 

18 S.C. 2012, c. 20. 

19 House of Commons Debates, 41st Parl., 1st Sess., No. 031 (18 October 2011) at p. 2109 (Hon. 

James Moore), RBOA, Tab 5. 

20 Ibid. 

21 Ibid. 
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31. As the Industry Minister explained, Bill C-11 was “carefully examined and debated by 

parliamentarians and stakeholders” in the previous Parliament, when it was known as Bill C-

32.22 The legislative committee created to examine Bill C-32 heard from more than 70 witnesses 

and received upwards of 150 submissions.23 Representatives from Rogers, Bell and Telus 

testified before that committee about the then-draft notice and notice provisions. As those 

provisions did not appear to change the rules for reimbursement, no one asked those 

representatives any questions about the impact it would have on ISPs if they were forced to bear 

the costs of disclosure orders sought by copyright owners.24 Indeed, they said nothing about it, 

likely for the same reason.  

32. The Copyright Modernization Act was passed in 2012, but the Notice and Notice 

Provisions were not immediately brought into force. In 2013, the Ministers of Industry and of 

Heritage sent a letter to stakeholders seeking input on the implementation of the notice and 

notice regime (the “2013 Ministers’ Letter”). The letter explained that the Ministers’ goal for the 

notice and notice regime was “that a system be in place that is both balanced and functional; but 

most importantly, it must endeavor to deter infringement.”25 The letter also described how the 

government intended the notice and notice system to operate: 

The Act requires that under the Notice and Notice regime, when an ISP or host 

receives a notice from a copyright owner that one of its subscribers might be 

hosting or sharing infringing material, it forwards that notice electronically to 

that subscriber, and informs the copyright holder once this has been done.  

… Additionally, ISPs and hosts will be required to retain a record allowing the 

identity of the alleged infringer to be determined for a period of 6 months.26 

                                                 

22 House of Commons Debates, 41st Parl., 1st Sess., No. 031 (18 October 2011) at p. 2107 (Hon. 

Christian Paradis), RBOA, Tab 5. 

23 Ibid. 

24 House of Commons, Legislative Committee on Bill C-32, Evidence, 40th Parl., 3rd Sess., No. 

19 (22 March 2011), RBOA, Tab 6. 

25 Letter from the Honourable James Moore and the Honourable Shelly Glover, p. 3, AR, Tab 

8B, p. 73. 

26 Letter from the Honourable James Moore and the Honourable Shelly Glover, p. 2, AR, Tab 

8B, p. 72 [emphasis added]. 
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33. Section 41.26 of the Copyright Act contains these three requirements: 

Obligations related to notice 

41.26 (1) A person described in paragraph 

41.25(1)(a) or (b) who receives a notice of 

claimed infringement that complies with 

subsection 41.25(2) shall, on being paid any 

fee that the person has lawfully charged for 

doing so, 

(a) as soon as feasible forward the notice 

electronically to the person to whom the 

electronic location identified by the location 

data specified in the notice belongs and 

inform the claimant of its forwarding or, if 

applicable, of the reason why it was not 

possible to forward it; and 

(b) retain records that will allow the identity 

of the person to whom the electronic location 

belongs to be determined, and do so for six 

months beginning on the day on which the 

notice of claimed infringement is received or, 

if the claimant commences proceedings 

relating to the claimed infringement and so 

notifies the person before the end of those six 

months, for one year after the day on which 

the person receives the notice of claimed 

infringement. 

Obligations 

41.26 (1) La personne visée aux alinéas 

41.25(1)a) ou b) qui reçoit un avis conforme 

au paragraphe 41.25(2) a l’obligation 

d’accomplir les actes ci-après, moyennant 

paiement des droits qu’elle peut exiger : 

a) transmettre dès que possible par voie 

électronique une copie de l’avis à la personne 

à qui appartient l’emplacement électronique 

identifié par les données de localization qui 

sont précisées dans l’avis et informer dès que 

possible le demandeur de cette transmission 

ou, le cas échéant, des raisons pour lesquelles 

elle n’a pas pu l’effectuer; 

b) conserver, pour une période de six mois à 

compter de la date de réception de l’avis de 

prétendue violation, un registre permettant 

d’identifier la personne à qui appartient 

l’emplacement électronique et, dans le cas où, 

avant la fin de cette période, une procédure 

est engagée par le titulaire du droit d’auteur à 

l’égard de la prétendue violation et qu’elle en 

a reçu avis, conserver le registre pour une 

période d’un an suivant la date de la réception 

de l’avis de prétendue violation. 

34. Section 41.26(1) contemplates ISPs charging a fee to trigger the obligations to forward 

the notice, inform the claimant, and retain records. However, subsection (2) stipulates that this 

fee shall be zero unless the Minister fixes a maximum fee by regulation. The Minister has not 

done so. The 2013 Ministers’ Letter explained that since the primary goal of the system was to 

deter infringement, “we will not be consulting on the setting of a fee for the transmission of 

notices at this time.”27  

                                                 

27 Letter from the Honourable James Moore and the Honourable Shelly Glover, p. 4, AR, Tab 

8B, p. 74 [emphasis added]. 
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35. While the Notice and Notice Provisions set out what an ISP is required to do after 

receiving a notice, the Copyright Act does not specify when or under what circumstances the 

identity of a subscriber should be disclosed to a copyright owner. That question was expressly 

left to the courts. The 2013 Ministers’ Letter reflects this intention, stating that “the identity of 

the subscriber may be released to the copyright owner with a court order.”28  

Use of Notice and Notice is Climbing 

36. The notice and notice system has proven very popular with copyright owners. In 2010, 

Rogers received a total of 207,000 notices for the entire the year.29 In 2016, it received, on 

average, upwards of 200,000 notices per month.30 Based on Rogers’ market share, this suggests 

that Canadian ISPs are receiving over a million notices each month. 

Rogers’ Notice and Notice Platform 

37. Rogers has developed an automated system to process the notices it receives from 

copyright owners (the “Notice and Notice Platform”). When the Notice and Notice Platform 

receives a notice, it performs an automated lookup to determine the account holder associated 

with the IP address. A notice with the information provided by the copyright holder is then sent 

electronically to the Rogers account holder associated with the IP address. Once that is complete, 

the Notice and Notice Platform automatically sends a message to the copyright holder indicating 

that the notice has been provided to the account holder. If the notice cannot be successfully 

delivered, a message is sent to the copyright holder indicating that and providing the reason for 

non-delivery.31  

38. Processed notices are filed within Rogers’ “ticket” system, known as Remedy. The ticket 

is automatically created at the time the notice is received, and contains the content of the notice 

                                                 

28 Letter from the Honourable James Moore and the Honourable Shelly Glover, p. 2, AR, Tab 

8B, p. 72 [emphasis added]. 

29 Testimony of Pam Dinsmore, House of Commons, Legislative Committee on Bill C-32, 

Evidence, 40th Parl., 3rd Sess., No. 19, (22 March 2011), p. 3, RBOA, Tab 6. Bell received 1 

million notices in 2010: See testimony of Suzanne Morin, ibid., p. 4. 

30 Jackson Affidavit, para. 10, AR, Tab 11, p. 117. 

31 Jackson Affidavit, para. 13, AR, Tab 11, p. 118.  
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and indicates whether it was successfully delivered to the customer. The information in the ticket 

is stored in a plain-text file. It can be retrieved manually from the Remedy system, though 

information must be copied out of the system and into an email or Microsoft Office document to 

be useable by anyone without access to Remedy. This process can take up to 20 minutes per IP 

address.32 

39. The information stored in Remedy is, of course, up-to-date as of the time the notices are 

sent. However, subscribers’ IP addresses and physical addresses change frequently. It cannot be 

assumed that subscribers continue to reside wherever they resided when they received a notice. 

Rogers Uses a Careful Manual Process for Responding to Court Ordered Disclosure  

40. In 2015, Rogers received 86,000 requests to disclose customer information, close to 

75,000 of which came through court orders or warrants.33 A group within Rogers referred to as 

the Lawful Access Response (“LAR”) group is tasked with dealing with these requests. The 

primary mandate of the group’s 34 employees is to respond to requests from law enforcement in 

a timely manner. In 2015, Rogers also received between 1,500 and 3,000 of the types of lookup 

requests that Voltage is requesting in this case, most of which were from law enforcement 

agencies.34  

41. When Rogers receives a court order to disclose customer information, it uses a manual 

process to obtain and verify that information, for many reasons. First, it is not possible for 

Rogers to automate this process in any meaningful way. Court orders are not like notices 

received through the Notice and Notice Platform, where identically formatted requests are 

submitted to an email account and analyzed by a computer program. Instead, when Rogers 

receives a Court order, employees must examine it, satisfy themselves it is legitimate, determine 

what information is being sought, and then look up the relevant company records.  

                                                 

32 Jackson Affidavit, para. 16, AR, Tab 11, p. 119. 

33 Jackson Affidavit, paras. 17, 18, AR, Tab 11, p. 119. 

34 Jackson Affidavit, para. 19, AR, Tab 11, p. 119. 
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42. Second, the Notice and Notice Platform does not and cannot generate up-to-date 

information about a subscriber’s address (physical or e-mail). Rather it is intended to generate 

and store notices to establish that they were sent and to permit Rogers to trace its subscribers, if 

this becomes necessary.  

43. The LAR group’s practice is to verify any subscriber information before disclosing it in 

order to comply with a court order. There would be an extremely high cost to disclosing 

incorrect customer information. It would cause, among other things, unnecessary disruption and 

invasion of privacy to the subscriber (who would be improperly drawn into potentially expensive 

court proceedings). Rogers and the LAR group take their responsibilities to make correct 

disclosure in response to a court order very seriously, and therefore consider it necessary to 

verify and confirm that subscriber information is correct before disclosing it.35  

44. As a result, the process for identifying the subscriber that is related to a particular IP 

address requires the use of three separate highly specialized data extraction systems and between 

two and three Rogers employees. This includes reviewing a list of modems that have been 

“cloned” to disguise their identity and make it appear that an innocent customer is engaging in 

illegal downloading. The process takes between 20 and 30 minutes for each IP address identified 

at a particular time.36  

45. Rogers estimates its costs for responding to IP addresses in civil matters are 

approximately $100 per hour.37 The staff who work in the LAR group are salaried employees of 

Rogers, with an approximate hourly cost of between $25 and $40. There are also more highly 

paid investigators and managers who are sometimes directly involved in the process. Rogers also 

incurs operations and infrastructure costs for maintaining the specialized systems necessary for 

the LAR group to function. The group works within a secure facility with specialized computer 

systems and its members require advanced training provided by senior members and managers of 

the LAR group. 

                                                 

35 Jackson Affidavit, paras. 22, 23, AR, Tab 11, pp. 120, 121. 

36 Jackson Affidavit, paras. 20, 21, AR, Tab 11, pp. 119-120. 

37 Jackson Affidavit, para. 26, AR, Tab 11, p. 121. 
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The Underlying Proceeding is Between Voltage and an Alleged Infringer  

46. This proceeding is an application by Voltage to enforce its copyright against people 

downloading its movies over the internet. It named a John Doe respondent as a “representative 

respondent” and plans to seek certification of its application as a “reverse” class proceeding. 

Voltage says that there are “tens of thousands” of suspected infringers in their proposed class.38 

47. Rogers is not a party to the underlying application, and is not accused of any wrongdoing. 

Rather, Voltage discerned John Doe’s IP address from publicly available information. Using that 

IP address, Voltage learned that Rogers is John Doe’s ISP, and submitted an infringement notice 

to Rogers through the notice and notice system.39  

48. Prior to submitting the notice, Voltage’s counsel contacted Rogers to advise that “we 

intend to bring a Norwich motion to compel Rogers to disclose” information about the 

subscriber.40 Rogers advised Voltage that its reimbursable costs were $100 per hour.41 Voltage’s 

position was and remains that it does not need to reimburse Rogers for any of its costs. 

49. Voltage has also been forthright about the fact that this one request was simply the 

beginning of its legal strategy. It hopes to turn this case into a reverse class action and ultimately 

capture thousands of alleged defendants, ultimately requiring thousands of lookups by Rogers 

and other ISPs.  

50. This appeal is not about the merits of Voltage’s Norwich order request. Rogers did not 

oppose it on the merits, and has complied with the motion judge’s order requiring that it provide 

                                                 

38 Voltage Pictures, LLC v. John Doe, 2017 FCA 97, para. 7, AR, Tab 3, p. 23 [Appeal Reasons]. 

39 Email from Jessica Millar dated May 2, 2016, AR, Tab 9A, pp. 79-81. 

40 Email from Ken Clark to Rogers dated April 28, 2016, AR, Tab 9B, pp. 83-84. 

41 Email from Dana Drake to Ken Clark dated May 3, 2016, AR, Tab 9E, p. 90. In 2012, a 

Rogers employee had provided Voltage with a different price quote on a per-IP address basis. 

The employee who provided that quote did not have the authority to do so, and Rogers’ in-house 

counsel contacted Voltage’s then-counsel to advise him that Rogers charged $100 per hour to 

perform IP address lookups. See Transcript of the Cross-Examination of Kristi Jackson, q. 267, 

AR, Tab 12, p. 138. 
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information about its subscriber’s identity. Rather, this appeal asks whether Voltage must 

reimburse Rogers for the costs it incurred in providing third party discovery to Voltage.  

The Decision of the Motion Judge Adheres to the Words and Intent of the Sections 

51. The motion judge found that reimbursement was an essential prerequisite to third party 

discovery. Voltage argued before him that (i) it should not have to reimburse any costs because 

sections 41.25 and 41.26 overrode this common law requirement; and (ii) Rogers’ claimed fees 

were excessive. The motion judge rejected both arguments, calling them “without merit” and 

“misguided.”42 He ordered that Rogers disclose the name and mailing address of the subscriber 

and be reimbursed at its rate of $100 per hour plus HST.43 

52. The motion judge noted that under common law Norwich principles, Voltage would be 

required to reimburse Rogers for its reasonable expenses. In considering Voltage’s argument 

about sections 41.25 and 41.26, he acknowledged and applied a well-established presumption 

that the legislature does not intend to change existing law or to depart from common-law 

principles, policies or practices, unless it has done so with “irresistible clearness.”  

53. He did not find “irresistible clearness” in the Notice and Notice Provisions. On the 

contrary, he concluded that ISPs “are only obligated under section 41.26(1) to do two things:” 

(1) forward the copyright owner’s notice of claimed infringement electronically to the pertinent 

Internet protocol address; and (2) retain records to allow the subscriber’s identity to be 

determined for specified periods of time.  

54. The motion judge found that neither of these requirements had any effect on third party 

discovery orders. Indeed, he observed that the Provisions did not “provide any detailed or 

comprehensive mechanism for copyright owners … to enforce their rights as against alleged 

infringers. At best, [they provide] a mechanism for copyright owners to send a notice of claimed 

                                                 

42 Voltage Pictures, LLC et al. v. John Doe #1, 2016 FC 881, para. 8, AR, Tab 1, pp. 6-7 [FC 

Decision]. 

43 Order of Justice Boswell, para. 2, AR, Tab 1, p. 14. 
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infringement via an ISP to an alleged infringer with the knowledge that there will be records 

available at some later date to determine the identity of such infringer if necessary.”44  

55. The motion judge concluded that the absence of a regulation setting a maximum fee 

spoke “not to whether no fee or compensation can be paid to comply with a disclosure order but, 

rather, to the current policy under the “notice and notice” regime that the costs of complying 

with these obligations is, at least for the time being, to be borne by the ISP.”45 He found that 

“nowhere in these provisions is it explicitly stated that a fee or compensation is prohibited or 

cannot be paid in complying with a disclosure order made in respect of that information.”46  

56. As a result, the motion judge concluded that the Notice and Notice Provisions did not 

meet the high threshold required to reverse a common law rule. 47 He therefore concluded that 

the Norwich principle continued to apply, and that Voltage was required to reimburse Rogers for 

its costs.48  

57. With respect to the appropriate quantum of costs, the motion judge rejected Voltage’s 

argument that Rogers’ costs should be minimal. He accepted Rogers’ evidence as to how it 

established the rate of $100 per hour, and was not persuaded by Voltage’s argument that those 

costs were unreasonable. He therefore ordered that Rogers be paid $100 per hour plus HST for 

the time spent by its employees complying with the disclosure order.49 

The Court of Appeal Finds “Implied Obligations” 

58. Voltage appealed the motion judge’s decision requiring it to reimburse Rogers for its 

costs.  

                                                 

44 FC Decision., para. 11, AR, Tab 1, p. 8. 

45 FC Decision, para. 11, AR, Tab 1, p. 8. 

46 FC Decision, para. 8, AR, Tab 1, pp. 6-7. 

47 FC Decision, paras. 9, 12, AR, Tab 1, pp. 7, 9. 

48 FC Decision, para. 11, AR, Tab 1, p. 8. 

49 FC Decision, paras. 19-21, AR, Tab 1, pp. 11-12. 
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59. The Court of Appeal read the Notice and Notice Provisions much more expansively than 

the motion judge. It concluded that ISPs’ non-reimbursable obligations were not limited to 

transmission, confirmation and storage. Rather, they were also subject to numerous “implied 

obligations,” for which they could not seek compensation for their costs, including many of the 

steps ISPs are required to take before disclosing a customer’s identity.  

Court of Appeal’s Unduly Expansive View of the Legislative Scheme 

60. The Court of Appeal took the view that the primary purpose of the Copyright Act is the 

protection and vindication of the copyright owners’ rights.50 It concluded that allowing the 

internet to “become a collection of safe houses from which pirates … can pilfer the products of 

others” would undermine the aims of the Act. It therefore held that the legislative regime “must 

be interpreted to allow copyright owners to protect and vindicate their rights as quickly, easily 

and efficiently as possible while ensuring fair treatment for all.”51 

61. The Court’s one-sided view of the Act informed its interpretation of the Notice and 

Notice Provisions. Ignoring the long history of the system and the goals expressed in the 2013 

Ministers’ Letter, the Court of Appeal interpreted sections 41.25 and 41.26 as if they had been 

designed for the sole purpose of assisting copyright owners to vindicate their rights. It therefore 

concluded that the Notice and Notice Provisions were designed “to reduce the complications and 

answer many of the questions that can arise when a Norwich order is sought” and make the 

disclosure process more administrative in nature and faster.52 The need to put suspected 

infringers on notice so that they can stop infringing was relegated to a “secondary aim” of the 

Notice and Notice Provisions.53  

62. Surprisingly, the Court also suggested that the reasons Rogers requires a court order prior 

to disclosing the identity of their subscribers is to “protect it against aggrieved customers whose 

                                                 

50 Appeal Reasons, para. 23, AR, Tab 3, p. 30. 

51 Appeal Reasons, paras. 26, 27, AR, Tab 3, p. 31. 

52 Appeal Reasons, para. 21, AR, Tab 3, p. 29. 

53 Appeal Reasons, para. 22, AR, Tab 3, p. 30. 
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information is being disclosed.”54 This ignores the significant privacy interest of its subscribers, 

who may not have done anything wrong. 

Court of Appeal Imposes Significant and Onerous Obligations on ISPs 

63. Because it was focused exclusively on the rights of copyright owners, the Court of 

Appeal interpreted the Notice and Notice Provisions as imposing a series of obligations on ISPs 

over and above what the words of the Act say (or what they had historically done in the voluntary 

system). In addition to the express obligations in Section 41.26(1) (forwarding a notice to a 

subscriber and retaining records allowing the subscriber’s identity to be determined) the Court of 

Appeal held that the provisions also required ISPs to maintain their records in a particular form 

that “allow [them] to identify suspected infringers quickly and efficiently” and that “can be used 

by the copyright owner to determine its options and … by the court to determine issues of 

copyright infringement and remedy.”55 

64. In total, the Court of Appeal concluded that ISPs were required by Section 41.26(1) to 

take seven separate steps, which it described as “significant obligations,”56 and to do so without 

reimbursement: 

(1) maintain records in a form that allows them to identify suspected infringers; 

(2) locate relevant records; 

(3) identify the suspected infringer; 

(4) verify a subscriber’s identity; 

(5) send notices to the suspected infringer and copyright owner;  

(6) translate the records into a manner and form that allows them to be disclosed 

promptly and to be used by copyright owners and the courts to determine the 

identity of suspected infringers; and 

                                                 

54 Appeal Reasons, para. 58, AR, Tab 3, p. 40. 

55 Appeal Reasons, paras. 34, 38, AR, Tab 3, pp. 33, 34. 

56 Appeal Reasons, paras. 42, 43, AR, Tab 3, p. 36.  
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(7) keep the records ready for prompt disclosure.57  

65. Because the Court of Appeal viewed these obligations as overlapping with what would be 

required to make disclosure for a Norwich order, the Court concluded that Rogers was not 

entitled to be reimbursed for its costs. Instead, it suggested that this was not a burden on ISPs 

because “after all, depending on the elasticity of demand, the costs can be passed on to the 

subscribers of the products of internet service providers, some of whom are the suspected 

infringers.”58 

66. The Court also ignored the difference between reimbursing ISPs’ costs (which is what 

Rogers requested) and free-standing fees (which Rogers has never requested). It reasoned that if 

ISPs were “allowed to charge without restriction,” the purpose of the Act and the Notice and 

Notice Provisions (protecting the rights of copyright owners) would be frustrated, as ISPs “could 

potentially charge a fee so large that copyright owners would be dissuaded from obtaining the 

information they need to protect and vindicate their rights.”59 Instead, the Court gave the ISPs 

unsolicited business advice, recommending that they should “apply their advanced technological 

expertise to their systems to make their compliance with subsection 41.26(1) more automatic, 

more efficient and less expensive.”60 Presumably the Court of Appeal expected that ISPs should 

bear the further cost of these capital investments. 

67. The Court carved out a narrow (and, in the Court’s own words, negligible) exception to 

the no-reimbursement rule, holding that ISPs could charge a fee “for the actual, reasonable and 

necessary costs associated with the act of disclosure” but defined the “act of disclosure” 

narrowly to encompass only “the delivery or electronic transmission” of the relevant records and 

the ISP’s participation in the obtaining of a disclosure order.61 The Court held that the “actual, 

reasonable and necessary costs” associated with disclosure were likely to be negligible, and the 

                                                 

57 Appeal Reasons, para. 40, AR, Tab 3, p. 35. 

58 Appeal Reasons, para. 49, AR, Tab 3, p. 37 [emphasis added]. 

59 Appeal Reasons, para. 50, AR, Tab 3, p. 38. 

60 Appeal Reasons, para. 52, AR, Tab 3, p. 38. 

61 Appeal Reasons, paras. 61, 62, AR, Tab 3, p. 41. 
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costs associated with a motion for disclosure would be minimal because the disclosure motion 

would proceed in writing on consent or unopposed, except in extraordinary cases.62  

68. The Court of Appeal therefore concluded that the Federal Court’s decision was “vitiated 

by legal error” as it allowed Rogers to be compensated for steps that, in its view, were included 

among the implied obligations in Section 41.26(1). Therefore, it set aside that aspect of the 

Federal Court’s order.63 It also determined that Rogers had not satisfied its burden of 

demonstrating that it should be entitled to any payment for costs incurred in responding to the 

order.64 It even ordered that in light of the “position taken by Rogers in this litigation” Rogers 

should actually pay Voltage’s costs of the appeal, which turned out to be over $6,000.  

PART II – QUESTION IN ISSUE 

69. The question in issue in this appeal is whether the Court of Appeal erred in concluding 

that the Notice and Notice Provisions altered the common law and created a special category of 

Norwich orders in which ISPs are not entitled to be reimbursed for their costs. 

70. Rogers submits that the Court of Appeal did err, and that the motion judge’s decision was 

correct. It asks this Court to allow the appeal and reinstate the motion judge’s order, with costs in 

this Court and in the Courts below.  

PART III – STATEMENT OF ARGUMENT 

Standard of Review 

71. The correct interpretation of the Notice and Notice Provisions, and whether they relieve 

Voltage of the obligation to reimburse Rogers for its costs, is a pure question of law, and 

therefore should be reviewed for correctness.65 

                                                 

62 Appeal Reasons, paras. 63, 64, AR, Tab 3, pp. 41-42. 

63 Appeal Reasons, para. 73, AR, Tab 3, p. 44. 

64 Appeal Reasons, para. 75, AR, Tab 3, pp. 44-45. 

65 Housen v. Nikolaisen, 2002 SCC 33, para. 8. 
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72. The motion judge’s conclusion about the reasonableness of Rogers’ costs for responding 

to the Norwich order is a finding of fact, subject to review for palpable and overriding error.66 

ISPs’ Obligations Are Limited to Transmission, Confirmation and Storage 

73. Parliament intended sections 41.25 and 41.26 to formalize into law the balanced notice 

and notice regime that ISPs had been voluntarily operating for years. The Court of Appeal’s 

decision upsets this long-standing balanced regime and imposes significant obligations on ISPs 

that go far beyond what Parliament intended. Most notably, it imposed the requirement that ISPs 

bear all the costs of third party disclosure when a copyright owner seeks a subscriber’s identity. 

74. The Court of Appeal’s interpretation is incorrect. Sections 41.25 and 41.26 merely 

require ISPs to transmit notices, confirm they have done so, and retain information they consider 

necessary to allow them to later determine the identity of a subscriber, if directed to do so by a 

court. These sections have no impact on the process for obtaining a Norwich order, and have not 

changed the long-standing common law requirement to reimburse third parties for their costs of 

complying. The proper interpretation of these sections is confirmed by foundational principles of 

statutory interpretation, the well-documented intention of Parliament in modernizing the 

Copyright Act, the legislative and actual history of notice and notice, and common sense. 

Foundational Principles of Statutory Interpretation Require Reimbursement 

75. It is trite law that the foundational principle of statutory interpretation requires the words 

of an Act to be read in their entire context, in their grammatical and ordinary sense harmoniously 

with the scheme of the Act, the object of the Act, and the intention of Parliament.67 In this case, 

both the plain words of the provision and the presumption against changing the common law 

point to the same conclusion: the Notice and Notice Provisions do not limit an ISP’s right to 

reimbursement.  

76. Plain words do not excuse copyright plaintiffs from reimbursing an ISP for its costs. 

The Notice and Notice Provisions are clear and unambiguous. Section 41.25(1) permits a 

                                                 

66 Ibid., para. 10.  

67 Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, para. 21. 
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copyright owner to send a notice of claimed infringement to an ISP (or certain other persons not 

relevant to this appeal). Section 41.25(2) sets out the requirements for these notices. Section 

41.26(1) specifies the three obligations of an ISP when it receives a proper notice: it must 

forward the notice electronically to the subscriber; confirm to the copyright owner that it has 

done so (or why it was not possible to do so), and retain records that will allow the identity of 

the subscriber to be determined for a six month period.  

77. Nothing in the Notice and Notice Provisions indicates that anyone at Rogers must 

actually identify the subscriber, or specifies what information needs to be retained. Rather, they 

only require Rogers to store information that will allow it to ascertain the identity of the 

subscriber in the future. For example, the Act does not require that a subscriber’s name or 

mailing address be stored. Indeed, Section 41.26(1)(a) requires the ISP to “forward the notice 

electronically,” presumably to a subscriber’s email address, if the ISP has a record of that 

information. So long as that email address can be matched to the account holder later, the ISP is 

in full compliance with the Act. Contrary to what the Court of Appeal thought this section meant, 

there is no requirement that the records be stored in any particular manner or contain any 

particular information.  

78. The prohibition on reimbursement in Section 41.26(2) applies only to the activities 

specified in Section 41.26(1): transmission, confirmation and retention (i.e., storage). Section 

41.26(1) does not oblige ISPs to store any particular information, or store information in any 

particular format. It does not oblige ISPs to make the information “disclosure ready” without the 

need for further “lookup” steps. It does not require the ISPs to conduct the kind of verification 

that the Court would expect before the weight of the Court’s process is put in motion against an 

alleged infringer. It does not require ISPs to actually disclose the information. As a result, the 

prohibition against reimbursement cannot apply to any steps taken in excess of these three 

requirements. 

79. None of these conclusions change when considering the French version of the Act. There 

is no “discordance” between the two versions or ambiguity suggesting that one or both versions 
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are “reasonably capable of more than one meaning.”68 In both official languages, the words of 

the Act limits an ISP’s obligations to transmitting the notice, confirming that it has done so, and 

retaining information that will permit it to identify the subscriber, if this is necessary, for six 

months. Any further steps are outside the ambit of Sections 41.25 and 41.26, and outside the 

prohibition on reimbursement. 

80. Presumption against changing the common law applies to requirement for 

reimbursement. Principles of statutory interpretation reinforce this interpretation. This Court has 

repeatedly said that there is a presumption against changing the common law absent a “clear and 

unequivocal expression of legislative intent.”69 This Court has confirmed that it will presume that 

the legislature did not intend to change existing law or depart from established principles, 

policies or practices unless it does so with “irresistible clearness.”70 This promotes certainty and 

fair notice, by “requiring legislatures to be clear and explicit about proposed changes.”71 

81. As discussed in detail at paragraphs 11 to 17 above, the requirement to reimburse a third 

party for its costs of complying with a Norwich order was well established at the time Sections 

41.25 and 41.26 were enacted. As the motion judge correctly observed, these sections say 

nothing about an ISP’s obligation to look up or disclose a subscriber’s identity. They were 

intentionally silent on the process or requirements for obtaining Norwich orders. This is a vast 

distance from the “irresistible clearness” required to change that rule. 

No Parliamentary Intention to Change the Reimbursement Requirement 

82. This Court has repeatedly emphasized that the Copyright Act involves balancing the 

rights of users and the rights of creators, against a backdrop of trying to apply national laws to 

                                                 

68 R. v. Daoust, 2004 SCC 6, paras. 27-31. 

69 Canada (Attorney General) v. Thouin, 2017 SCC 46, para. 19.  

70 Parry Sound (District) Social Services Administration Board v. O.P.S.E.U., Local 324, 2003 

SCC 42, para. 39. 

71 Lizotte v. Aviva Insurance Company of Canada, 2016 SCC 52, para. 56, citing R. Sullivan, 

Sullivan on the Construction of Statutes (6th ed. 2014), pp. 504‑5. 
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fast-evolving technology.72 It has also recognized that ISPs play a crucial role in modern society 

by standing at the portals of the internet73 as conduits for information.74 They are service 

providers to individuals and businesses, and other content providers depend on their services to 

deliver their content over the internet to those end-users.75 

83. Long before the amendments were passed, this Court recognized that while deterring 

online copyright infringers is a valid policy objective, it should not be accomplished by imposing 

the costs of infringement on ISPs . In SOCAN v. CAIP, this Court considered and rejected an 

attempt by various rights holders to obtain copyright royalties from ISPs for their role in 

providing the infrastructure for unauthorized music downloading. In explaining the Court’s 

decision, Binnie J. observed that copyright enforcement had to be counterbalanced against other, 

equally important goals, stating “[i]t is clear that Parliament did not want copyright disputes 

between creators and users to be visited on the heads of the Internet intermediaries, whose 

continued expansion and development is considered vital to national economic growth.”76 

84. There is nothing in the Copyright Modernization Act or its legislative history that 

suggests Parliament was attempting to reverse or circumvent this important principle. On the 

contrary, Parliament had CAIP squarely in mind when drafting the Act. One of the witnesses 

testifying before the Parliamentary committee about the draft bill described it as codifying the 

principles of intermediary liability the Court established in that case.77  

                                                 

72 Society of Composers, Authors & Music Publishers of Canada v. Canadian Assn. of Internet 

Providers, 2004 SCC 45, paras. 40, 41 [CAIP], citing Théberge v. Galerie d’Art du Petit 

Champlain inc., 2002 SCC 34 and CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 

SCC 13. See also Canadian Broadcasting Corp. v. SODRAC 2003 Inc., 2015 SCC 57, para. 74 

(per Rothstein J. for the majority) and para. 146 (per Abella J., dissenting). 

73 CAIP, para. 16. 

74 Reference re Broadcasting Act, 2012 SCC 4, para. 7. 

75 Ibid., para. 2. 

76 CAIP, para. 131 (emphasis added).  

77 Testimony of Craig McTaggart, House of Commons, Legislative Committee on Bill C-32, 

Evidence, 40th Parl., 3rd Sess., No. 19, (22 March 2011), p. 1, RBOA, Tab 6. 
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85. If Parliament wanted only to protect and vindicate copyright owners’ rights, it could have 

embraced notice and take-down, which is far easier and more efficient for owners than notice 

and notice. But Parliament declined to do so. Instead, it enacted the notice and notice system 

with the clear goal of ensuring balance between different stakeholders, and not visiting the 

disputes on the innocent intermediaries. This choice should not be undermined by reading 

numerous onerous obligations into the Notice and Notice Provisions. 

Legislative History and Ministerial Statements Point to a Reimbursement Obligation 

86. The legislative history supports the interpretation that is clear on the face of the 

legislation: notice and notice should be done without compensation, but costs associated with a 

Norwich order must be reimbursed. None of the Parliamentary debates, committee hearings, or 

Minister’s comments in implementation show any intention to change this common law rule.   

87. In his speech introducing Bill C-11 for second reading, the Minister of Canadian Heritage 

stated that the bill was “formalizing” the notice and notice system into law, and that it was one of 

the key elements that consumers (not copyright owners or content creators) asked to be included 

in the bill during public consultations. As described above beginning at paragraph 29, the 

committee hearings on the draft bill made no reference to altering the process for obtaining a 

Norwich order or changing the requirement that the party seeking third party discovery must bear 

its costs. 

88. As described at paragraph 35, the 2013 Ministers’ Letter, sent after the Notice and Notice 

Provisions were enacted but before they were brought into force, specifically stated that “the 

identity of the subscriber may be released to the copyright owner with a court order.” That same 

letter referred to the decision not to consult “on the setting of a fee for the transmission of notices 

at this time.” The government was clearly of the view that the existing Norwich system remained 

in effect for obtaining disclosure, and the “no reimbursement” rule contained in Section 41.26(2) 

related only to the transmission of notices, and not potential later disclosure.  

Common Sense: No Prohibition on Reimbursement 

89. Sections 41.25 and 41.26 were intended to formalize the pre-existing voluntary system of 

notice and notice, while maintaining the existing Norwich rules for obtaining disclosure. This 

interpretation sits comfortably with the words of the Act, principles of statutory interpretation, 
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the intention of Parliament, and the legislative history. It recognizes that there is a difference 

between the work required to transmit a notice to a subscriber (which can be automated), and the 

work required to look up that information, confirm its accuracy, assemble it and disclose it 

(which must be done manually). This interpretation includes an appreciation that the number of 

notices sent through the notice and notice system outnumbers Norwich lookups by an enormous 

margin. And it acknowledges that there is no requirement for a copyright owner to use the notice 

and notice system prior to commencing a claim. A rights-holder remains free to simply 

commence a claim and bring a motion for disclosure, without using notice and notice. The Court 

of Appeal’s decision, if left to stand, means that different rights-holders get different treatment 

(i.e., a patent-holder like Norwich, or someone attempting to protect their reputation through a 

defamation suit gets less favourable treatment from a copyright holder like Voltage) and rights-

holders who use notice and notice get different treatment from those that do not. There is no 

policy reason for this distinction, which defies common sense. 

90. Similarly, requiring reimbursement for third party discovery is perfectly fair to rights-

holders. They must pay the ISP’s costs of compiling and assembling the information required to 

identify alleged infringers, but they can then recover that payment from those defendants if a 

court finds they are liable for infringement. Under the Court of Appeal’s interpretation, the ISPs 

must either bear these costs or pass them on to their subscribers, most of whom are not infringing 

any copyright, have not done anything wrong, and have no recourse against the ultimate wrong-

doer.  

91. The statutory scheme currently prevents ISPs from charging any fee for performing the 

high-volume automated tasks required under notice-and-notice. It says nothing about the ISP 

recovering its costs for the lower-volume manual work that must be done in the cases where a 

copyright owner seeks to start a proceeding and enforce its rights.  

92. The Court of Appeal’s interpretation of these provisions as establishing seven obligations 

extending as far as the format in which particular data must be stored and the speed with which it 

must be disclosed “goes beyond the words used by Parliament” and imposes obligations 
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“Parliament did not place there.”78 It was not for the Court of Appeal to do by interpretation what 

Parliament intentionally chose not to do by enactment.79 It was an error of law, and should be 

reversed.  

Application of the Notice and Notice Provisions to this Appeal 

93. In this case, the motion judge determined Voltage had met the test for disclosure set out 

by the Federal Court of Appeal in BMG Canada. Rogers does not contest that conclusion. As a 

result, Rogers was ordered to look up information about its subscriber, assemble that 

information, and disclose it to Voltage. It incurred costs in complying with the order. Under 

ordinary Norwich principles, it was entitled to be reimbursed for those costs. The motion judge 

determined Rogers was entitled to compensation of $100 per hour, plus HST. This conclusion 

was amply supported by the evidence, which was tested by cross-examination, then weighed and 

ultimately accepted by the motion judge.  

94. The motion judge’s conclusion on this issue is a finding of fact, subject to review for 

palpable and overriding error. This is a high burden, and allows this Court to intervene only 

where the motion judge’s factual findings and inferences are “unreasonable” or “unsupported by 

the evidence.”80 The key question therefore is whether there was a basis in the evidence for the 

judge’s finding. While the Court of Appeal may view a judge’s reasons on an issue as thin, an 

“appellate court is not given the power to intervene simply because it thinks the trial court did a 

poor job of expressing itself.”81  

95. The evidence regarding Rogers’ process for and costs incurred in responding to Norwich 

orders is described in paragraphs 40 to 45 above. That evidence discloses Rogers’ total costs at 

approximately $100 per hour. It was subject to cross-examination, and considered by the motion 

                                                 

78 R. v. D.A.I., 2012 SCC 5, para. 26. 

79 Canadian Broadcasting Corp. v. SODRAC 2003 Inc., 2015 SCC 57, para. 53. This Court has 

relied on this principle in more recent cases: see Krayzel Corp. v. Equitable Trust Co., 2016 SCC 

18, para. 32, and R. v. Paterson, 2017 SCC 15, para. 31.  

80 L.(H.) v. Canada (Attorney General), 2005 SCC 25, para. 56. 

81 R. v. Sheppard, 2002 SCC 26, para. 26.  
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APPENDIX: STATUTORY PROVISIONS 

Copyright Act, R.S.C. 1985, c. C-42 Loi sur le droit d’auteur, L.R.C. (1985), ch. 

C-42 

Provisions Respecting Providers of 

Network Services or Information Location 

Tools 

Dispositions concernant les fournisseurs de 

services réseau et d’outils de repérage 

Notice of claimed infringement Avis de prétendue violation 

41.25 (1) An owner of the copyright in a work 

or other subject-matter may send a notice of 

claimed infringement to a person who 

provides 

41.25 (1) Le titulaire d’un droit d’auteur sur 

une oeuvre ou tout autre objet du droit 

d’auteur peut envoyer un avis de prétendue 

violation à la personne qui fournit, selon le 

cas : 

(a) the means, in the course of providing 

services related to the operation of the 

Internet or another digital network, of 

telecommunication through which the 

electronic location that is the subject of the 

claim of infringement is connected to the 

Internet or another digital network; 

a) dans le cadre de la prestation de services 

liés à l’exploitation d’Internet ou d’un autre 

réseau numérique, les moyens de 

télécommunication par lesquels 

l’emplacement électronique qui fait l’objet de 

la prétendue violation est connecté à Internet 

ou à tout autre réseau numérique; 

(b) for the purpose set out in subsection 

31.1(4), the digital memory that is used for 

the electronic location to which the claim of 

infringement relates; or 

b) en vue du stockage visé au paragraphe 

31.1(4), la mémoire numérique qui est utilisée 

pour l’emplacement électronique en cause; 

(c) an information location tool as defined in 

subsection 41.27(5). 

c) un outil de repérage au sens du paragraphe 

41.27(5). 

Form and content of notice Forme de l’avis 

(2) A notice of claimed infringement shall be 

in writing in the form, if any, prescribed by 

regulation and shall 

(2) L’avis de prétendue violation est établi par 

écrit, en la forme éventuellement prévue par 

règlement, et, en outre : 

(a) state the claimant’s name and address and 

any other particulars prescribed by regulation 

that enable communication with the claimant; 

a) précise les nom et adresse du demandeur et 

contient tout autre renseignement prévu par 

règlement qui permet la communication avec 

lui; 

(b) identify the work or other subject-matter 

to which the claimed infringement relates; 

b) identifie l’oeuvre ou l’autre objet du droit 

d’auteur auquel la prétendue violation se 

rapporte; 

http://laws-lois.justice.gc.ca/eng/acts/c-42/FullText.html#s-41.25
http://laws-lois.justice.gc.ca/fra/lois/c-42/TexteComplet.html#s-41.25
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(c) state the claimant’s interest or right with 

respect to the copyright in the work or other 

subject-matter; 

c) déclare les intérêts ou droits du demandeur 

à l’égard de l’oeuvre ou de l’autre objet visé; 

(d) specify the location data for the electronic 

location to which the claimed infringement 

relates; 

d) précise les données de localisation de 

l’emplacement électronique qui fait l’objet de 

la prétendue violation; 

(e) specify the infringement that is claimed; e) précise la prétendue violation; 

(f) specify the date and time of the 

commission of the claimed infringement; and 

f) précise la date et l’heure de la commission 

de la prétendue violation; 

(g) contain any other information that may be 

prescribed by regulation. 

g) contient, le cas échéant, tout autre 

renseignement prévu par règlement. 

Obligations related to notice Obligations 

41.26 (1) A person described in paragraph 

41.25(1)(a) or (b) who receives a notice of 

claimed infringement that complies with 

subsection 41.25(2) shall, on being paid any 

fee that the person has lawfully charged for 

doing so, 

41.26 (1) La personne visée aux alinéas 

41.25(1)a) ou b) qui reçoit un avis conforme 

au paragraphe 41.25(2) a l’obligation 

d’accomplir les actes ci-après, moyennant 

paiement des droits qu’elle peut exiger : 

(a) as soon as feasible forward the notice 

electronically to the person to whom the 

electronic location identified by the location 

data specified in the notice belongs and 

inform the claimant of its forwarding or, if 

applicable, of the reason why it was not 

possible to forward it; and 

a) transmettre dès que possible par voie 

électronique une copie de l’avis à la personne 

à qui appartient l’emplacement électronique 

identifié par les données de localization qui 

sont précisées dans l’avis et informer dès que 

possible le demandeur de cette transmission 

ou, le cas échéant, des raisons pour lesquelles 

elle n’a pas pu l’effectuer; 

(b) retain records that will allow the identity 

of the person to whom the electronic location 

belongs to be determined, and do so for six 

months beginning on the day on which the 

notice of claimed infringement is received or, 

if the claimant commences proceedings 

relating to the claimed infringement and so 

notifies the person before the end of those six 

months, for one year after the day on which 

the person receives the notice of claimed 

infringement. 

b) conserver, pour une période de six mois à 

compter de la date de réception de l’avis de 

prétendue violation, un registre permettant 

d’identifier la personne à qui appartient 

l’emplacement électronique et, dans le cas où, 

avant la fin de cette période, une procédure 

est engagée par le titulaire du droit d’auteur à 

l’égard de la prétendue violation et qu’elle en 

a reçu avis, conserver le registre pour une 

période d’un an suivant la date de la réception 

de l’avis de prétendue violation. 

Fees related to notices Droits 

http://laws-lois.justice.gc.ca/eng/acts/c-42/FullText.html#s-41.26
http://laws-lois.justice.gc.ca/fra/lois/c-42/TexteComplet.html#s-41.26
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(2) The Minister may, by regulation, fix the 

maximum fee that a person may charge for 

performing his or her obligations under 

subsection (1). If no maximum is fixed by 

regulation, the person may not charge any 

amount under that subsection. 

(2) Le ministre peut, par règlement, fixer le 

montant maximal des droits qui peuvent être 

exigés pour les actes prévus au paragraphe 

(1). À défaut de règlement à cet effet, le 

montant de ces droits est nul. 

Damages related to notices Dommages-intérêts 

(3) A claimant’s only remedy against a person 

who fails to perform his or her obligations 

under subsection (1) is statutory damages in 

an amount that the court considers just, but 

not less than $5,000 and not more than 

$10,000. 

(3) Le seul recours dont dispose le demandeur 

contre la personne qui n’exécute pas les 

obligations que lui impose le paragraphe (1) 

est le recouvrement des dommages-intérêts 

préétablis dont le montant est, selon ce que le 

tribunal estime équitable en l’occurrence, 

d’au moins 5 000 $ et d’au plus 10 000 $. 

Regulations — change of amounts Règlement 

(4) The Governor in Council may, by 

regulation, increase or decrease the minimum 

or maximum amount of statutory damages set 

out in subsection (3). 

(4) Le gouverneur en conseil peut, par 

règlement, changer les montants minimal et 

maximal des dommages-intérêts préétablis 

visés au paragraphe (3). 
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