
 
 

 
 

Court File No. 37676 

 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 

 

B E T W E E N: 

 

THOMAS REEVES 

APPELANT 

 

-and- 

 

 

HER MAJESTY THE QUEEN 

         RESPONDENT 

 

-and- 

 

 

DIRECTOR OF PUBLIC PROSECUTIONS OF CANADA, DIRECTEUR DES 

POURSUITES CRIMINELLES ET PÉNALES DU QUEBEC, ATTORNEY GENERAL 

OF BRITISH COLUMBIA, CRIMINAL LAWYERS’ ASSOCIATION (ONTARIO), and 

SAMUELSON-GLUSHKO CANADIAN INTERNET POLICY AND PUBLIC INTEREST 

CLINIC 
 

INTERVENERS 

 

 

FACTUM OF THE RESPONDENT 

THE ATTORNEY GENERAL OF ONTARIO 

 

 

 

Randy Schwartz 

Michelle Campbell 

Attorney General of Ontario 

720 Bay Street 10th floor 

Toronto, Ontario M7A 2S9 

Telephone: (416) 326-4586/(416) 326-2411 

FAX: (416) 326-4656 

E-mail: Randy.Schwartz@ontario.ca 

Michelle.Campbell@ontario.ca 

 

Counsel for the Respondent, 

The Attorney General of Ontario  

Nadia Effendi 

Borden Ladner Gervais LLP 

World Exchange Plaza 

100 Queen Street, Suite 1300 

Ottawa, Ontario K1P 1J9 

Telephone: (613) 237-5160 

Facsimile: (613) 230-8842 

E-mail: neffendi@blg.com 

 

 

Ottawa Agent for the Intervener, 

The Attorney General of Ontario



 
 

 
 

ORIGINAL TO: 

 

The Registrar 

Supreme Court of Canada 

301 Wellington Street 

Ottawa, ON KIA 0J1 

 

COPIES TO: 

 

Brad Greenshields 

 

Greenspan Partners LLP 

144 King St. E. 

Toronto, Ontario, M5C 1G8 

Telephone: (416) 366-3961 

FAX: (416) 366-7994 

E-mail: bgreenshields@144king.com 

 

Counsel for the Appellant  

 

 

Michael W. Lacy 

 

Brauti Thorning Zibarras LLP 

161 Bay St., Suite 2900 

Toronto, Ontario, M5J 2S1 

Telephone: (416) 360-2776 

FAX: (416) 362-8410 

E-mail: mlacy@btzlaw.ca 

 

Counsel for the Intervener, Criminal 

Lawyers' Association (Ontario) 

 

 

 

James C. Martin 

 

Public Prosecution Service of Canada 

5251 Duke Street Suite 1400, Duke Tower 

Halifax, Nova Scotia, B3J 1P3 

Telephone: (902) 426-2484 

FAX: (902) 426-1351 

E-mail: james.martin@ppsc-sppc.gc.ca 

 

Counsel for the Intervener, Director of 

Public Prosecutions of Canada 

 

 

 

 

 

 

 

 

 

 

 

Richard W. Auger 

 

Auger, Hollingsworth 

1443 Woodroffe Ave. 

Ottawa, Ontario, K2G 1W1 

Telephone: (613) 233-4529 

FAX: (613) 822-5096 

E-mail: richard.auger@ottawalawfirm.ca 

 

Ottawa Agent for the Appellant 

 

 

Marie-France Major 

 

Supreme Advocacy LLP 

100- 340 Gilmour Street 

Ottawa, Ontario, K2P 0R3 

Telephone: (613) 695-8855 Ext: 102 

FAX: (613) 695-8580 

E-mail: mfmajor@supremeadvocacy.ca 

 

Ottawa Agent for the Intervener, Criminal 

Lawyers' Association (Ontario) 

 

 

 

François Lacasse 

 

Public Prosecution Service of Canada 

160 Elgin Street, Suite 1200 

Ottawa, Ontario, K2P 2C4 

Telephone: (613) 957-4770 

FAX: (613) 941-7865 

E-mail: flacasse@ppsc-sppc.gc.ca 

 

Ottawa Agent for the Intervener, Director of 

Public Prosecutions of Canada 

 

 



 
 

 
 

 

 

Ann Ellefsen-Tremblay 

 

Directeur des poursuites criminelles et 

pénales du Québec 

2050, rue Bleury bureau 6.00 

Montréal, Quebec, H3A 2J5 

Telephone: (514) 873-6493 Ext: 53021 

FAX: (514) 873-6475 

E-mail: ann.ellefsen-

tremblay@dpcp.gouv.qc.ca 

 

Counsel for the Intervener, 

Directeur des poursuites criminelles et 

pénales du Québec  

  

 

Daniel M. Scanlan 

 

Attorney General of British Columbia 

3rd Floor - 940 Blanshard Street 

Victoria, British Columbia,V8W 3E6 

Telephone: (250) 387-0284 

FAX: (250) 387-4262 

 

 

Counsel for the Intervener, 

Attorney General of British Columbia 

 

 

Jill R. Presser 

Kate Robertson 

 

Presser Barristers 

116 Simcoe Street, Suite100 

Toronto, Ontario, M5H 4E2 

Telephone: (416) 586-0330 

FAX: (416) 596-2597 

E-mail: presser@presserlaw.ca 

 

Counsel for the Intervener,  

Samuelson-Glushko Canadian Internet 

Policy and Public Interest Clinic 

 

 

Sandra Bonanno 

 

Directeur des poursuites criminelles et 

pénales du Québec 

17, rue Laurier bureau 1.230 

Gatineau, Quebec, J8X 4C1 

Telephone: (819) 776-8111 Ext: 60446 

FAX: (819) 772-3986 

E-mail: sandra.bonanno@dpcp.gouv.qc.ca 

 

 

Ottawa Agent for the Intervener, 

Directeur des poursuites criminelles et 

pénales  

   

 

Robert E. Houston, Q.C. 

 

Gowling WLG (Canada) LLP 

160 Elgin Street, Suite 2600 

Ottawa, Ontario, K1P 1C3 

Telephone: (613) 783-8817 

FAX: (613) 788-3500 

E-mail: robert.houston@gowlingwlg.com 

 

Ottawa Agent for the Intervener, 

Attorney General of British Columbia 

 

 

Tamir Israel 

 

Samuelson-Glushko Canadian Internet 

Policy & Public Interest Clinic 

University of Ottawa, Faculty of Law, 

Common Law Section 

57 Louis Pasteur Street 

Ottawa, Ontario, K1N 6N5 

Telephone: (613) 562-5800 Ext: 2914 

FAX: (613) 562-5417 

E-mail: tisrael@cippic.ca 

 

Ottawa Agent for the Intervener, 

Samuelson-Glushko Canadian Internet 

Policy and Public Interest Clinic 

 
 

 



i 
 

 
 

Court File No.37676 

 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 

 

B E T W E N: 

THOMAS REEVES 

APPELANT 

-and- 

 

HER MAJESTY THE QUEEN 

         RESPONDENT 

-and- 

 

DIRECTOR OF PUBLIC PROSECUTIONS OF CANADA, DIRECTEUR DES 

POURSUITES CRIMINELLES ET PÉNALES DU QUEBEC, ATTORNEY GENERAL 

OF BRITISH COLUMBIA, CRIMINAL LAWYERS’ ASSOCIATION (ONTARIO), and 

SAMUELSON-GLUSHKO CANADIAN INTERNET POLICY AND PUBLIC INTEREST 

CLINIC 
 

INTERVENERS 

 

 

FACTUM OF THE RESPONDENT 

THE ATTORNEY GENERAL OF ONTARIO 

 

TABLE OF CONTENTS 

 

PART ONE: OVERVIEW OF POSITION AND STATEMENT OF FACTS ...............................1 

a) Concise overview of position ..............................................................................................1 

b) Concise statement of facts ...................................................................................................2 

i. Trial Judge’s Ruling .......................................................................................................5 

ii. Judgment of the Court of Appeal for Ontario  ...............................................................5 

PART TWO: STATEMENT OF ISSUES .......................................................................................8 

PART THREE: STATEMENT OF ARGUMENT ..........................................................................9 

Introduction ................................................................................................................................9 

a) The appellant’s position is inconsistent with the established law on consent 

searches ................................................................................................................................9 

i.  A consent search or seizure is not a “search or seizure” for Charter purposes ...........11 

ii.  Cohabitants have the authority to consent to police access .........................................12 



ii 
 

 
 

iii. Cohabitant consent is not about agency .......................................................................12 

iv. There are important limits on police access based on a cohabitant’s consent .............13 

b) The appellant’s position would undermine the rights of others .........................................16 

i. The appellant’s position fails to respect the liberty and autonomy of other 

cohabitants ...................................................................................................................16 

ii. The appellant’s position fails to respect the privacy of other cohabitants ...................17 

iii. The negative effects of the appellant’s position on other cohabitants would be 

significant .....................................................................................................................18 

iv. The appellant’s position would undermine the ability of cohabitants to abide 

by their moral and social duties ...................................................................................21 

c) The appellant’s position would hamper criminal investigations .......................................22 

i. The appellant’s position would put an end to consent searches in the great 

majority of cases ..........................................................................................................23 

ii. A rule requiring search warrants in every case would not be in the public 

interest ..........................................................................................................................23 

iii. The appellant’s position would hamper non-search and non-seizure interactions 

with cooperative members of the public ......................................................................26 

iv. Consent examinations of data on electronic devices ...................................................27 

d) The appellant’s position is inconsistent with the scope of other analogous legal 

protections ..........................................................................................................................31 

e) This Court’s decisions in Duarte, Cole and Marakah do not support the appellant’s 

position ...............................................................................................................................32 

i. R. v. Duarte ..................................................................................................................32 

ii. R. v. Cole ......................................................................................................................33 

iii. R. v. Marakah ...............................................................................................................34 

f) Application of these principles to the facts ........................................................................35 

i. The appellant’s spouse had the authority to consent ...................................................35 

ii. The child pornography evidence should not be excluded under s. 24(2) ....................35 

PART FOUR: SUBMISSIONS CONCERNING COSTS ............................................................39 

PART FIVE: ORDER SOUGHT...................................................................................................39 

PART SIX: AUTHORITIES CITED ..................................................................................... 40 

 

 

 



1 
 

 
 

PART ONE: OVERVIEW OF POSITION AND STATEMENT OF FACTS 

a) Concise overview of position 

1. The appellant asks this Court to place a significant new limit on warrantless consent 

searches. He seeks the creation of a new constitutional rule requiring that when people share 

their private places and things, as the great majority of Canadians do, a cohabitant has no right to 

allow police access without the unanimous agreement of all other cohabitants. For the appellant, 

nothing less than consent of all is required. One cohabitant’s desire to refuse police entry 

constitutionally vetoes the desires of all others. 

2. The appellant’s position contradicts a persuasive line of authority from the courts across 

Canada holding that a cohabitant does, indeed, have the right to consent to police access to 

shared private places and things without the unanimous agreement of all others.  

3. In support of his position that this Court should reverse this principled body of law, the 

appellant delivers a panegyric to Semayne’s Case. He reminds us that his home is his castle. By 

his lights, this appeal is about the police ignoring his right to refuse them entry and insulting his 

personal autonomy by failing to seek his consent to enter his home and seize his computer.  

4. This argument scants the most crucial element: The appellant’s spouse, a person with 

equal dignity protected by law and equal (if not greater) control over the shared family home and 

computer, reported his child pornography to the authorities, invited the police into her home, 

directed them to the shared computer containing the child pornography, and consented to the 

police taking it away with them. She had the right. The appellant’s position fails to respect her 

liberty, autonomy, and privacy. His attempt to subordinate her desires to his own should be 

rejected. 

5. The Charter of Rights and Freedoms should encourage Canadians to report crime and 

assist the police. The appellant’s position would frustrate this objective and hamper criminal 

investigations. It would also significantly undermine the rights of innocent members of the 

public – including vulnerable victims of crime – who have a legitimate interest in the police 

acting on their consent to access their private places and things, including those that they share 

with others. This would be bad criminal law policy. The appeal should be dismissed. 
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b) Concise statement of facts 

6. In June 2011, the appellant assaulted his common-law spouse, Nicole Gravelle.1 As a 

result, a “no contact” order was issued prohibiting him from contacting her and her sister, 

Natalie, and being in the family home without her written consent. On October 22, 2012, Nicole 

revoked her consent. In a call to the appellant’s probation officer, she expressed safety concerns 

and said that she wanted to leave the relationship.2 She also reported that the appellant had been 

using the family computer to view child pornography.3 She explained that she and Natalie (who 

had lived in the home for a period of time) had found approximately thirty movies containing 

child pornography on the computer. She also noted that the appellant had enlisted his brother to 

help him wipe the child pornography off the computer.4  

7. The probation officer asked Nicole not to move the computer and advised that she would 

contact the police. Nicole did not object.5 The probation officer also spoke to Natalie who 

confirmed Nicole’s report.6 Natalie reported that the title of one of the videos was “11 and 12 

year-old doing daddy”.7 The probation officer immediately relayed this information to the local 

Crown Attorney’s office and the police. She told them that the appellant was presently in bail 

court and that the computer should be seized from the home.8     

8. Constable Santi responded to the child pornography complaint. He attended at the home 

that Nicole shared with the appellant and their children and explained the reason for his 

attendance. Nicole invited him inside. Natalie was also present. Nicole and Natalie both told 

                                                           
1 Decision on Charter Application, Appellant’s Record (Vol. I - PART I), Tab 1, paras. 3, 7-8; 

Exhibit #8, Natalie Gravelle statement, June 2, 2011, Appellant’s Record (Vol. I - PART IV), Tab 

17, pp. 216-218; Exhibit #9, Nicole Gravelle statement, June 2, 2011, Appellant’s Record (Vol. I 

- PART IV), Tab 18, pp. 220-221. 
2 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, pp. 30, 33. 
3 Decision on Charter Application, Appellant’s Record (Vol. I - PART I), Tab 1, para. 4. 
4 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, p. 33. 
5 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, pp. 34-35. 
6 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, pp. 33, 45-47. 
7 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para. 9. 
8 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, pp. 47-49, 56-57. 
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Constable Santi that the appellant had been viewing child pornography on the family computer 

and had recently attempted to wipe the computer clean.9   

9. Constable Santi took statements from Natalie and Nicole. These statements were included 

verbatim in an Information to Obtain (ITO) that was later sworn in support of an application for 

a search warrant for the computer: 

Natalie’s Statement: 

I went to go on the computer and I noticed that it was doing some kind of update and 

some of the names caught my eye. One name in particular was “ten and eleven year olds 

do daddy.”  So after the computer was done I went to look through site history and came 

across some porn. It was not adult porn. It was young girls ranging according to the sites 

from ten years old to sixteen-year-old girls. I went in to some of these sites to see if it was 

just women doing role play. I seen young girls. They were barely developed. Had very 

little pubic hair. A lot of it was based on Asian girls. There was one file that was listed in 

the computer as “IKEA” and that was all young girls. I had, at different times, looked 

through the computer when I was able to get in under Tom’s name as it was password 

protected for his and my sister’s use. I noticed that he visited these sites often. As I 

haven’t been in the home for over a year I am not sure if he has been to these sites lately. 

I did voice my concerns about these sites and the content he is interest in because of the 

ages of my nieces and their friends as they spend a lot of time around the pool.10 

Nicole’s Statement: 

Nat told me there was something on the computer that I needed to see so I went down to 

the computer and we pulled up about twenty to thirty movies about “13 on 13 gone wild.”  

Just a lot of random movies about children twelve and up having sex. That was in 

approximately May 2011 of my home at [address].11 

10. Nicole signed a written consent to allow Constable Santi to seize the computer.12 

Constable Santi testified that he waited for Nicole to bring him the computer. He did not search 

the home in any way, nor did he turn on the computer or inspect any of its data. 13   

                                                           
9 Decision on Charter Application, Appellant’s Record (Vol. I - PART I), Tab 1, paras. 10-12. 
10 Exhibit #7, Information to Obtain, Appellant’s Record (Vol. II - PART IV), Tab 16, pp. 198-

199. 
11 Exhibit #7, Information to Obtain, Appellant’s Record (Vol. II - PART IV), Tab 16, p. 199. 
12 Exhibit #3, Consent to Search (Nicole Gravelle), October 22, 2012, Appellant’s Record (Vol. I 

- PART IV), Tab 12, p. 79. 
13 Decision on Charter Application, Appellant’s Record (Vol. I - PART I), Tab 1, para. 11; 

Transcript, August 11, 2015, Appellant’s Record (Vol. III - PART V), Tab 1, p. 38; Exhibit #3, 

Consent to Search (Nicole Gravelle), October 22, 2012, Appellant’s Record (Vol. I - PART IV), 

Tab 12, p. 79. 
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11. The appellant was not present in the home at the time, as he was involved in a bail 

hearing on another matter. Constable Santi testified that he did not know the reason for the 

appellant’s absence from the home. He believed that he was authorized to seize the computer 

based on Nicole’s spousal consent.14 

12. Once seized, Constable Santi placed the computer in police lock-up. Due to inadvertence, 

a Report to Justice was not filed pursuant to s. 489.1 of the Criminal Code until a search warrant 

was issued authorizing the examination of the computer, four months later.15  

13. The warranted examination of the computer revealed 140 images and 22 videos of child 

pornography. The examination also provided powerful evidence that the appellant had accessed 

the child pornography: The examination showed that some of the images had been accessed 

within minutes of the appellant’s email account also being accessed.16 

14. At the time of the examination, a BitTorrent file entitled “Preteen-W.torrent” was still 

located intact on the computer. This file had been used to access several videos with titles 

suggestive of pre-pubescent incest pornography, including: 

 “(Pedo Gay Pthc) 10yo Boy Having Sex With Dad.mpg”  

 “xxx pthc – Family Fun Pedo Parents Do Their 2 8yo Boy’s Little Libido’s (Mom Sex 

Kiddie’s, They Child Peepeecum On Dad’s Dick (1m30s). wmv”  

 “Young Boys – p101-06yo Danny humps his brother 10yo Boy Sean(28s) with sound –

preteen pedo gay kiddy incest.mpg”  

 “4 2 Cute 12yo 13yo Preteen Gay Boys Strip To Naked Nude Close Up View Playing 

With Cute Boners And Balls Pedo Young Child Sex Kdv Rbv Pjk.avi”17 

  

                                                           
14 Decision on Charter Application, Appellant’s Record (Vol. I - PART I), Tab 1, paras. 11-12. 
15 Decision on Charter Application, Appellant’s Record (Vol. I - PART I), Tab 1, paras. 11-12; 

Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para. 12. 
16 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para. 13; 

Exhibit #4, Forensic Data Recovery Report, Appellant’s Record (Vol. I - PART IV), Tab 13, pp. 

91-92. 
17 Exhibit #4, Forensic Data Recovery Report, Appellant’s Record (Vol. I - PART IV), Tab 13, 

pp. 96-98. 
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i. Trial Judge’s Ruling 

15. At trial, the appellant succeeded on a pre-trial application to exclude evidence based on a 

breach of his s. 8 Charter rights. Justice Guay (who was also the trial judge in Cole18) held that 

Nicole could not lawfully consent to the police entering her home and seizing the family 

computer on which she had discovered child pornography. Specifically, he interpreted Cole as 

requiring that the police must obtain the consent of every party who has a privacy interest in the 

placed searched and property seized.19 He concluded that Constable Santi had “flagrantly” 

breached the appellant’s s. 8 rights, in large part by acting on Nicole’s complaint about the child 

pornography and entering the home and seizing the computer based on her consent.20   

16. The trial judge also found two additional s. 8 violations, namely “misstatements” in the 

ITO and the failure of the police to file a timely Report to Justice following the warrantless 

seizure of the computer. 

17. The trial judge concluded that these violations cumulatively demonstrated a gross level of 

police impropriety.21 While the trial judge did not make a finding of bad faith on the part of the 

officers, he concluded that this was a case of “how not to” conduct a criminal investigation.22  He 

excluded the evidence pursuant to s. 24(2) of the Charter, leaving nothing left of the Crown’s 

case. An acquittal was entered. 

ii. Judgment of the Court of Appeal for Ontario  

18. The Crown appealed to the Court of Appeal for Ontario. The Court allowed the appeal, 

finding that the police were entitled to search and seize the joint property based on Nicole’s 

voluntary and informed consent. Given the trial judge’s legal error on the issue of cohabitant 

                                                           
18 R. v. Cole, 2012 SCC 53, [2012] 3 S.C.R. 34. 
19 Decision on Charter Application, Appellant’s Record (Vol. I - PART I), Tab 1, paras. 19-20. 
20 Decision on Charter Application, Appellant’s Record (Vol. I - PART I), Tab 1, para. 49. 
21 Decision on Charter Application, Appellant’s Record (Vol. I - PART I), Tab 1, paras. 37-39. 
22 Decision on Charter Application, Appellant’s Record (Vol. I - PART I), Tab 1, para. 51. 
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consent, which formed the core of his finding that the Charter-infringing state conduct was 

serious, the Court engaged in a fresh s. 24(2) analysis, pursuant to Grant.23   

1) The appellant’s spouse had the authority to consent  

19. In concluding that Nicole had the authority to consent to police entry into the family 

home and seizure of the family computer, the Court of Appeal conducted a thorough contextual 

analysis of the appellant’s reasonable expectations of privacy in these shared places and things. 

The Court of Appeal reached the finding of fact, based on uncontested evidence, that the 

appellant had no unique or heightened privacy interest in the home or computer vis-à-vis his 

spouse.24 This finding was supported by the following evidence: 

 the home was jointly owned and occupied; 

 the jointly owned family computer was regularly used by Nicole, the appellant, and their 

two teenage daughters;25  

 the computer was also used by Natalie, as well as friends and other visitors to the home;26 

 it was the only working computer in the home;27 

 password protection was negligible as it was “easily guessed” and in fact shared; Nicole 

testified that “we had a general password that is just open so that anybody can use it” and 

“(i)t wasn’t something that we closed off”;28 

 the computer was located in the basement recreation area, a common area of home;29 

 the computer was used as the “entertainment hub” of the household, and was used by all 

family members to play video games and watch movies;30 

 the computer was used to store family photos and to conduct banking; 

 there was no evidence that the appellant had any “locked” files on the computer, or that 

any parts of the data were restricted to the appellant’s private use;31 

 links to the child pornography were entirely accessible to anyone using the computer; 

indeed, Natalie stumbled upon the child pornography when it appeared on the screen 

                                                           
23 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, paras. 100-111, 

citing R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353. 
24 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, paras. 59-62. 
25 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, p. 120. 
26 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, pp. 120, 119. 
27 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, p. 123. 
28 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, pp. 120-122. 
29 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, p. 120. 
30 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, p. 121. 
31 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, p. 121. 
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during a computer update;32   

 the computer was not examined until the police obtained a search warrant.33 

20. Nicole’s authority to consent to police entry into the home and seizure of the computer 

was, at its core, rooted in her equal and overlapping privacy interest in the shared home and 

contents. There were, however, additional considerations, unique to this case, which further 

reinforced the appellant’s reduced expectation of privacy in the family home and computer. In 

particular, the appellant was subject to a court order making his presence in the home entirely 

dependent on Nicole’s revocable consent.34  

2) Fresh Grant Analysis 

21. The Court of Appeal held that the trial judge made no palpable and overriding error in 

determining that, (i) the ITO contained misleading and incomplete information, and (ii) based on 

the record as amplified on review, there was no reasonable basis upon which the authorizing 

justice could have issued the warrant. As a result, there was a breach of the appellant’s s. 8 

Charter rights.35 There was also a s. 8 violation as a result of the delayed filing of the Report to 

Justice. 

22. The Court found that the Charter-infringing state conduct was unintentional and not 

particularly serious.36  It did, however, have a serious impact on the appellant’s protected privacy 

interest in the computer.37 The Court held that, given the seriousness of the offence and society’s 

interest in having the matter adjudicated on the merits, the evidence ought to have been admitted. 

A new trial was ordered.38 

  

                                                           
32 Transcript, August 10, 2015, Appellant’s Record (Vol. II - PART V), Tab 1, pp. 75-76. 
33 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para. 13. 
34 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para. 7. 
35 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para. 95. 
36 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, paras. 102-

105. 
37 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para. 106. 
38 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, paras. 107-

111. 
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PART TWO: STATEMENT OF ISSUES 

23. The issues as stated by the appellant are:  

1. “Did the Court of Appeal err in holding that a third party, the appellant’s common-

law spouse, could consent to a police search of the home and seizure of the computer 

absent any other legal authority, rendering the state conduct reasonable under s. 8 of 

the Charter?” 

No. The Court of Appeal for Ontario did not err. The Court of Appeal correctly 

concluded that the appellant’s spouse had the authority to consent to police entry into 

her home and seizure of the home computer. This Court should reject the appellant’s 

proposed new rule holding that he has the right to override her consent. 

2. “If the answer to (1) is yes, should the evidence obtained be excluded pursuant to s. 

24(2) of the Charter?” 

No. The evidence should not be excluded. The police acted on the good faith belief 

that they were entitled to rely on the consent of the appellant’s spouse to enter her 

home and seize the home computer. This belief was supported by a persuasive line of 

authority from the courts across the country.  

3. “If the answer to (1) is no, did the Court of Appeal err in holding that the violations of 

s. 8 of the Charter, including the illegal search of the computer pursuant to an invalid 

search warrant, did not require the exclusion of the evidence pursuant to s. 24(2) of 

the Charter?” 

No, the Court of Appeal did not err. This is manifestly a case for the admission of 

evidence under s. 24(2) of the Charter. The three lines of inquiry under s. 24(2) all 

favour admission. 
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PART THREE: STATEMENT OF ARGUMENT 

Introduction 

24. The main issue to be decided in this appeal is whether this Court should place a 

significant new limit on the ability of police to conduct consent searches. The appellant invites 

the creation of a new constitutional rule requiring that when people share their private places and 

things, as the great majority of Canadians do, a cohabitant has no right to allow police access 

without the unanimous agreement of all other cohabitants. For the appellant, nothing less than 

consent of all is required, and one cohabitant’s desire to refuse police access constitutionally 

vetoes the desires of all others.  

25. The appellant’s position should be rejected: 

a) The appellant’s position is inconsistent with the established law on consent searches 

b) The appellant’s position would undermine the rights of others 

c) The appellant’s position would hamper criminal investigations 

d) The appellant’s position is inconsistent with the scope of other analogous legal 

protections 

e) This Court’s decisions in Duarte, Cole and Marakah do not support the appellant’s 

position 

a) The appellant’s position is inconsistent with the established law on 

consent searches 

26. There are several exceptions to the s. 8 Charter rule presumptively prohibiting 

warrantless searches and seizures in criminal proceedings. One well-settled exception recognizes 

the validity of police access to private places and things if the Crown establishes, on a balance of 

probabilities, that the police acted based on voluntary and informed consent.39 

27. The appellant accepts that warrantless consent searches are valid, but he seeks to place a 

significant limit on them. He submits that when people share their private places and things with 

others, a cohabitant has no right to consent to police access without the unanimous agreement of 

all other cohabitants.  

                                                           
39 R. v. Wills (1992), 7 O.R. (3d) 337 (C.A.), at para. 69. 



10 
 

 
 

28. The appellant cites no authority supporting this rule other than this Court’s decision in 

Cole, which, the Crown submits, he misinterprets. Indeed, the appellant’s position swims directly 

against a swift current of cases from across Canada and the United States.40 Four provincial 

appellate courts have unequivocally rejected the appellant’s position.41 These cases, and the 

many trial-level decisions reinforcing them,42 offer strong support for the common sense 

proposition that a cohabitant does, indeed, have the right to consent to police access to shared 

                                                           
40 The Canadian cases are cited at footnotes 41 and 42. The American cases include: United 

States v. Matlock, 415 U.S. 164 (1974); Illinois v. Rodriguez, 497 U.S. 177 (1990); Fernandez v. 

California, 134 S. Ct. 1126 (2014). 
41 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, (R. v. Reeves, 

2017 ONCA 365, 350 CCC (3d) 1); R. v. Clarke, 2017 BCCA 453, 357 C.C.C. (3d) 237, at 

paras. 49-56; R. v. T.(R.M.J.), 2014 MBCA 36, 311 C.C.C. (3d) 185, at para. 51; R. v. Squires, 

2005 NLCA 51, 199 C.C.C. (3d) 509, at para. 34. See also: R. v. DiPalma, 2008 BCCA 342, 235 

C.C.C. (3d) 1, at paras. 46-47; Everett v. McCaskill, 2015 MBCA 107, 344 C.R.R. (2d) 182, at 

paras. 15-16; R. v. Parsons, 2014 NLTD(G) 11, [2014] N.J. No. 419; aff’d 2017 NLCA 64, at 

paras. 39-45 (NLCA Judgment); R. v. Demchuk, 2003 MBCA 152, 182 C.C.C (3d) 188, at para. 

9; R. v. White, 2015 ONCA 508, 325 C.C.C. (3d) 171, at paras. 31-41; R. v. Laurin, (1997), 113 

C.C.C. (3d) 519 (Ont. C.A.), at para. 45, citing United States v. Holland, 755 F. 2d 253, at 256 

(2nd Cir. 1985); R. v. Brewster, 2016 ONSC 8038, [Brewster 2], at para. 60; Cohen c. Quebec, 

2015 QCCA 122, [2015] J.Q. no 301, at paras. 17-20; R. v. Kenny (Mercer) 1992, 7 O.R. (3d) 9, 

at paras. 16-22 (C.A.). 
42 R. v. Meyers (1987), 78 A.R. 255 (Q.B.), at paras. 34-36; R. v. King (1993), 114 Nfld. & 

P.E.I.R. 353 (Nfld. S.C.T.D.), at paras. 14-19; R. v. Rai, 1998 CanLII 4630 (B.C.S.C.), at para. 

46; R. v. Van Wyk, (1999), 6 M.V.R. (4th) 248 (Ont. S.C.J.), at paras. 15-43; R. v. Wells (1998), 

55 C.R.R. (2d) 304 (Ont. Ct. Gen. Div.), at paras. 16-24; R. v. Laidley, 2001 ABQB 208, 288 

A.R. 353, at para. 51; R. v. Figueroa, [2002] O.J. No. 3138 (S.C.J.), at paras. 9, 14-20; R. v. Cox, 

[2003] O.J. No. 917 (S.C.J.), at paras. 17-24; R. v. Horyn, 2003 ABPC 197, 344 A.R. 1, at paras. 

51-64; R. v. James, [2005] O.J. No. 4126 (S.C.J.), at paras. 55-65; R. v. Sandhu (2005) 139 

C.R.R. (2d) 189 (Ont. S.C.J.) [Sandhu (Ont. S.C.J.)], at paras. 77-86; R. v. Pommer 2008 BCSC 

423, 58 C.R. (6th) 319, at paras. 107-115; R. v. Sahid, 2011 ONSC 979, 230 C.R.R. (2d) 239, at 

paras. 104-118; R. v. Robert, 2012 ONSC 2672, [2012] O.J. No. 2149, at paras. 96-103; R. v. 

Fredrickson, 2013 BCSC 576, 282 C.R.R. (2d) 332, at para. 17; R. v. Kotzer, 2016 BCSC 902, 

[2016] B.C.J. No. 1018, at para. 25; R. v. Lowrey, 2016 ABPC 131, 357 C.R.R. (2d) 76, at paras. 

71-85; R. v. Hann, [2016] N.J. No. 381 (Prov. Ct. J.), at para. 26; LSJPA – 1540, 2015 QCCQ 

7663, [2015] J.Q. no 8258, at para. 126; R. v. Fleet, 2017 NSSC 186, 384 C.R.R. (2d) 190, at 

para. 23; R. v. Mascoe, 2017 ONSC 4208, 350 C.C.C. (3d) 208, at paras. 138-140. See also: 

Canada. Law Reform Commission. Working Paper 24. Search and Seizure. Ottawa: The 

Commission, 1984 [LRCC Working Paper 24], at p. 33. Contra: R. v. Barrett, [1995] O.J. No. 920 

(C.J.), at paras. 7-12; R. v. Edwards, [1999] O.J. No. 3819, at paras. 41-50; R. v. Brilhante, 

[2001] O.J. No. 1987 (S.C.J.), at paras. 20-41. 

http://canlii.ca/t/hph6t
http://canlii.ca/t/20k8k
http://canlii.ca/t/gmc27
http://canlii.ca/t/1g2xg
http://canlii.ca/t/gg258
http://canlii.ca/t/g1390
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private places and things without the unanimous agreement of all other cohabitants. Together, 

these cases support the following principled approach to consent searches. 

i.  A consent search or seizure is not a “search or seizure” for Charter 

purposes 

29. Consent searches and seizures are founded on a different premise than the other 

exceptions to s. 8’s presumptive warrant requirement.43 The other exceptions apply where law 

enforcement interests outweigh the conflicting interests of the individual and justify a 

warrantless search or seizure. By contrast, consent searches and seizures are not considered 

“searches” or “seizures” at all, and therefore do not engage s. 8’s presumptive warrant 

requirement.44  

30. As this Court held in Dyment, “the essence of a seizure under s. 8 is the taking of a thing 

from a person by a public authority without that person’s consent” [emphasis added].45 If a 

member of the public chooses to allow a police officer to access a private place or thing, it is a 

misuse of language to say that the officer “searched” the place or “seized” the thing.46 For 

Charter purposes, the police execute a search or seizure when they use the coercive power of the 

state to override the individual’s desire to deny them access to a private place or thing, not when 

they act in accordance with an individual’s desire to allow them access.47 When police act in 

accordance with voluntary and informed consent, their conduct is not captured by s. 8 and is not 

measured against the constitutional preference for judicial pre-authorization. 

31. This analytical approach to consent searches may be expressed through a reasonable 

expectation of privacy analysis. The purpose of s. 8 of the Charter is to protect against 

                                                           
43 Canada. Law Reform Commission. Working Paper 30. Criminal Law: Police Powers – Search 

and Seizure in Criminal Law. Ottawa: The Commission, 1983 [LRCC Working Paper 30], at p. 52. 
44 R. v. Dyment, [1988] 2 S.C.R. 417, at para. 26 (per La Forest J.); Thomson Newspapers Ltd. v. 

Canada (Director of Investigation and Research, Restrictive Trade Practices Commission), 

[1990] 1 S.C.R. 425, at p. 505 (per La Forest J.); R. v. Arp, [1998] 3 S.C.R. 339, at paras. 84-90 

(per Cory J.); R. v. Borden, [1994] 3 S.C.R. 145, at paras. 31-35 (per Iacobucci J.); DiPalma, at 

para. 25; Wills, at para. 86; R. v. S.S., 2008 ONCA 578, 269 O.A.C. 259, at para. 48. 
45 Dyment, at para. 25. 
46 Wills, at para. 42. 
47 LRCC Working Paper 30, at p. 52. 
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unreasonable state intrusions against the privacy rights of the individual.48 Section 8 is engaged 

only by state action that impacts upon a reasonable expectation of privacy. If a person consents 

to police access to a private place or thing, he or she cannot reasonably assert any violation of a 

reasonable expectation of privacy as a result of that access.49 As this Court held in Evans, 

“[c]learly, an individuals’ expectations of privacy cannot be infringed by conduct that has been 

authorized by the individual in question.”50 

ii. Cohabitants have the authority to consent to police access 

32. The reasonable expectation of privacy analysis also informs which individuals have the 

authority to consent to searches of shared private places and seizures of shared private things. 

When people share private places and things with others, they share the right to allow others to 

access those places and things. This includes the right to decide whether to allow police access. 

One cohabitant cannot reasonably expect that his or her right to exclude others will trump 

another cohabitant’s right to admit others. So, when one cohabitant admits others, including the 

police, this decision does not infringe the reasonable expectations of privacy of other 

cohabitants, and s. 8 of the Charter is not engaged. 

33. This privacy analysis accords with the realities of cohabitation. A cohabitant can 

reasonably be expected to have the freedom to decide to grant others access to shared places and 

things, without first seeking the consent of all other cohabitants. This is how shared 

accommodation works. Privacy interests in the context of cohabitation are inherently defined by 

an individual’s choice to live with others. By choosing to live with others, the individual accepts 

that he or she has no unilateral entitlement to determine whom to allow on the shared premises 

and when to permit entry; he or she has no reasonable expectation of retaining absolute authority 

to prevent a cohabitant from allowing others access.  

 

                                                           
48 Hunter v. Southam, [1984] 2 S.C.R. 145, at pp. 159-60; Wills, at para. 36. 
49 Meyers, at para. 34. 
50 R. v. Evans, [1996] 1 S.C.R. 8, at paras. 12-13. See also: R. v. Roy, 2010 BCCA 448, 261 

C.C.C. (3d) 62, at para. 31: “So long as the police act in accordance with the express invitation, 

they cannot be said to intrude upon the privacy interests of the occupant.” 
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iii. Cohabitant consent is not about agency 

34. As the Court of Appeal for Ontario explained in the present case,51 the validity of 

cohabitant consent is not based on a theory of “waiver by agent”; it does not rest on a notion that 

a Charter claimant implicitly grants authority to a cohabitant to “waive” s. 8 protection on his or 

her behalf. Rather, it rests on the more basic principle that there is a strong social interest in 

respecting the independent decision of a cohabitant to exercise her own authority to waive s. 8 

protection on her own behalf. Each cohabitant has an independent right to decide for herself to 

cooperate with the authorities by permitting police access to shared private places or things. 

Other cohabitants do not have a veto power over this choice. Because it is reasonable to 

recognize that any cohabitant has the right to permit police access in her own right, it cannot be 

said that a person’s reasonable expectation of privacy is violated when a cohabitant decides to 

exercise this right. So, the question of “waiver” of the non-consenting cohabitant’s rights does 

not arise. 

iv. There are important limits on police access based on a cohabitant’s 

consent 

35. There are four important limits on the police ability to access shared private places and 

things based on a cohabitant’s consent.  

1) The consenting person must have the authority to consent 

36. The consent must come from a person with the authority to consent. A person has 

authority to consent when the person jointly occupies and controls the private place or thing and 

thereby has a reasonable expectation of privacy in it. In cases of joint occupation and control, the 

consenting cohabitant is not a third party to the privacy interest that is at stake, so the label “third 

party consent” is misleading. Rather, the consenting cohabitant is a first party rights holder who 

is lawfully entitled to consent by virtue of his or her personal and Charter-protected connection 

to the shared private place or thing. By contrast, a true “third party” – a person lacking 

possession and control over property in the exclusive use of another – can never grant valid 

consent.  

                                                           
51 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, at para. 46. 
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37. The cases show that the courts across Canada have had little difficulty applying this 

distinction, and thereby discerning who has adequate authority to consent to police access to 

shared places and things, and who does not. The question is a factual one: Does the consenting 

person have a sufficient connection to the place searched or thing seized such that, through 

application of the Edwards52 factors, she has her own independent expectation of privacy in the 

place or thing that is equal to and overlapping with that of the other cohabitants?53 Applying this 

approach, a family member may consent to police entry to the common areas of the family home, 

and a roommate may consent to police entry to the common areas of a shared home. But a 

babysitter,54 an overnight guest,55 a neighbour,56 a landlord,57 or a hotel manager58 will likely not 

have a sufficient connection to the private places occupied by others to give them authority to 

consent to police access.  

2) The consent must be limited to shared places and things 

38. The cohabitant’s consent must be limited to the specific areas in the shared place or thing 

that are jointly occupied and controlled. A cohabitant’s authority to allow others to access a 

shared place or thing does not imply the authority to allow access to specific areas within the 

shared place or thing that are uniquely occupied and controlled by another cohabitant. So, for 

example, a roommate will have the authority to consent to police entry into the common areas of 

a shared home, but he or she will likely not have the authority to consent to police entry to a 

private room exclusively occupied by another.59  Similarly, a spouse’s consent to police access to 

                                                           
52 R. v. Edwards, [1996] 1 S.C.R. 128, at para. 45. 
53 Hutchison, Scott C., et al. Search and Seizure Law in Canada, chapter 7(e). Toronto: Carswell, 

2005 (loose-leaf April, 2018); Meyers, at para. 34; Kenny (Mercer), at paras. 16-22; Everett v. 

McCaskill, at para. 15; Laidley, at paras. 28-51; Cox, at paras. 17-24; James, at paras. 55-56; 

Pommer, at para. 109; DiPalma, at para. 10; Sahid, at paras. 116-117. 
54 R. v. Taylor, [1999] Y.J. No. 1 (T.C.), at paras. 36-45. 
55 Tymkin v. Ewatski, 2014 MBCA 4, 306 C.C.C. (3d) 24, at paras. 93-94 (per Monnin J.A., 

dissenting, but not on this point); R. v. Mascoe, at paras 138-140. 
56 R. v. Blinch, 31 B.C.A.C. 131, [1993] B.C.J. No. 1608 (C.A.), at para. 45. 
57 R. v. Johannson (2006), 200 Man. R. (2d) 183 (Prov. Ct.), at paras. 66-70. 
58 Kenny (Mercer), at paras. 12-14; R. v. Wong, [1990] S.C.R. 36, at pp. 48-55. 
59 Horyn, at paras. 51-64; Fredrickson, at para. 17. 



15 
 

 
 

the family home will likely not extend to police access to data on a computer exclusively owned 

and used by the other spouse.60  

39. This limitation preserves the right of cohabitants to define their own zones of privacy 

within shared places. The cases show that the courts are capable of protecting these zones of 

privacy. There are many examples in which a cohabitant’s decision to allow police access to 

shared places or things has not extended to private rooms,61 bags,62 briefcases,63 computers,64 

safes,65 or storage areas66 occupied and used exclusively by others.  

3) The consent must be informed and voluntary 

40. A cohabitant’s consent, like the consent obtained from any rights holder, must be 

informed and voluntary. The police can never mislead or coerce a cohabitant into consenting to 

police access. The police must ensure that the cohabitant has adequate information to make an 

informed decision whether to allow access, and that the cohabitant is aware of his or her right to 

refuse access. Again, the cases show that the courts are capable of applying these stringent 

requirements and, by doing so, of effectively preventing police abuses.67  

4) The police are obliged to respect the limits of the consent 

41. Like the consent obtained from any rights holder, any limits that the cohabitant places on 

consent must be respected by the police. A cohabitant’s consent may be limited to searches and 

seizures for specific police purposes, or it may be limited to specific places or things.68 A 

cohabitant also has the power to revoke consent and thereby put an immediate end to police 

                                                           
60 James, at para. 64. This point is addressed in more detail at paragraphs 80-84. 
61 Fredrickson, at para. 17; R. v. W.(J.P.), [1993] B.C.J. No. 2891 (Y.C.), at paras. 23-38; R. v. 

G.L., (1996), 37 C.R.R. (2d) 76 (C.J.), at paras. 37-44; Wells, at paras. 16-24; Sandhu (Ont. 

S.C.J.), at paras. 77-86. 
62 Horyn, at para. 12. 
63 Barrett, at para. 4. 
64 James, at para. 2. 
65 LSJPA – 1540. 
66 Clarke, at para. 13. 
67 See, for example: R. v. Quesnelle, [2009] O.J. No. 5445 (Sup. Ct.), at paras. 46-51; Sandhu 

(Ont. S.C.J.), at paras. 77-86; R. v. Fleet, at para. 45; Taylor, at paras. 36-45; Squires, at para. 35; 

Clark, at paras. 25, 36-38; Wills, at para. 79. 
68 See, for example: R. v. Smith, 1998 ABCA 418, 126 C.C.C. (3d) 62, at paras. 8-11; Dyment, at 

para. 38; Arp, at paras. 85, 89. 
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access.69 Police must scrupulously ensure that they respect these limits during any search or 

seizure conducted based on a cohabitant’s consent. 

b) The appellant’s position would undermine the rights of others 

42. The issue at hand is not, as the appellant frames it, whether an occupant of a home has a 

right to refuse police entry. This right is well-established and is not threatened in this appeal. The 

real issue is whether the appellant has a constitutional entitlement to override his spouse’s right 

to determine whom she may invite into a home that is as much hers as his. According to the 

appellant’s solipsistic rule, his spouse’s rights and interests are irrelevant and must be entirely 

displaced by his own. This Court should reject this position. 

i. The appellant’s position fails to respect the liberty and autonomy of 

other cohabitants 

43. The appellant’s per se rule that one cohabitant can, by constitutional right, foreclose 

another’s ability to give valid consent would unreasonably impinge on the liberty and autonomy 

interests of the consenting cohabitant. The unilateral ability of an objecting cohabitant to 

invalidate a search authorized by another affords the objecting cohabitant a permanent pocket 

veto over the other’s wishes. That outcome effectively eliminates the cohabitant’s independent 

right to authorize others to access shared private places and things. It unreasonably impinges on 

her interest in making her own decisions about whom she will admit to her home.  

44. The appellant’s argument is built on an overly narrow interpretation of “privacy”, which 

fails to account for a cohabitant’s competing right to consent. “Privacy” is more than just a right 

to exclude. It also includes the right to admit. In Dyment, this Court recognized that the right to 

privacy that s. 8 protects is “essential for the well-being of the individual” because it lies “at the 

heart of liberty in a modern state” and is “[g]rounded in man’s physical and moral 

autonomy…”70 [emphasis added]. As Doherty J.A. observed in S.S., s. 8’s goal of protecting 

liberty and autonomy is achieved by giving legal effect to an individual’s decision to grant 

police access to his or her private places and things: 

                                                           
69 See, for example: R. v. Calderon (2004), 188 C.C.C. (3d) 481 (Ont. C.A.), at paras. 63, 84, 86. 
70 Dyment, at para. 17. 
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Section 8 of the Charter protects individuals against unwarranted state intrusions upon 

their privacy interests. One of the values animating the right protected by s. 8 is personal 

autonomy. Personal autonomy, however, also dictates that an individual must be able to 

waive his or her right to be left alone by the state and to consent to what, absent that 

consent, would be an unreasonable state invasion of personal privacy.71 

45. The conflict between the appellant’s position and the rights and interests protected by s. 8 

was also recognized in Horyn, a case in which one roommate was assaulted by another and the 

victim consented to police entry into the shared home for the purpose of investigating his 

complaint: 

…if one were to hold that both tenants must consent before a consent to search common 

areas is effective, then that would mean that the right to privacy would override the right 

to consent in respect of the entire premises. In my view, permitting the right to consent to 

override the other tenant’s right to privacy only in respect of the common areas (where 

the other tenant has no reasonable expectation of privacy vis-à-vis the other occupant of 

the residence), strikes an appropriate balance between the two rights.72 

46. Contrary to the appellant’s position, a cohabitant of a shared private place, like the victim 

in Horyn, should have the right to invite the police to enter and conduct a search. The cohabitant 

has a right to allow access to other members of the public, and there is no reason that he should 

not be permitted to extend this same privilege to police officers if that is his choice. 

ii. The appellant’s position fails to respect the privacy of other cohabitants 

47. The appellant’s rule requiring a warrant despite a cohabitant’s consent would also impose 

an unmerited intrusion on the consenting cohabitant’s privacy rights. The appellant’s rule 

assumes that consent is subordinate to judicial pre-authorization in the s. 8 privacy calculus. On 

the contrary, consent enjoys favoured status under s. 8.  

48. Cooperative consent searches are less intrusive than search warrants or other warrantless 

search authorities, which rely on state coercion. As Doherty J.A. observed in Wills, “[c]o-

operative policing will often be less intrusive and more effective than confrontational 

policing.”73 Working Papers of the Law Reform Commission of Canada (LRCC) are to the same 

                                                           
71 S.S., at para. 48. See also: R. v. Marakah, 2017 SCC 59, [2017] 2 S.C.R. 608, at para. 176 (per 

Moldaver J., dissenting), and the cases cited therein. 
72 Horyn, at para. 64. 
73 Wills, at para. 44. 
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effect. They recognize that “… in the presence of consent police activity may be less injurious 

than in its absence”74 and that, accordingly, “resort to warrant procedures should not be required 

when the coercive element of a search or seizure is nullified by the consent of the individual 

affected.”75 The LRCC recommended a codified consent search power in which consent could be 

obtained from any “person present and apparently competent to consent.”76 The appellant’s 

position chafes against this recommendation. It mandates coercion and prohibits cooperation. 

iii. The negative effects of the appellant’s position on other cohabitants 

would be significant 

49. The negative consequences of restricting the right to consent to police access would be 

significant for cohabitants. Favouring his own interests, the appellant’s position ignores these 

negative consequences. His position would have a particularly acute impact in domestic violence 

investigations. It would also needlessly inconvenience innocent cohabitants, and frustrate the 

efforts of innocent cohabitants to dispel police suspicions and seek immediate removal of 

potentially hazardous contraband. 

1) The right to report domestic violence 

50. The most acute impact of the appellant’s proposed new rule on the liberty and autonomy 

of others would arise in domestic violence investigations. This is because the appellant’s 

proposed new rule would give men the power to stop women from allowing police into their 

homes to take their criminal complaints of abuse.  

51. Consider a typical case in which a victim calls the police to report that her spouse 

recently assaulted her in the family home and then fled. The police arrive on scene and she 

consents to entry so they can take a statement from her and document the physical evidence of 

abuse: the overturned furniture; the phone cord ripped from the jack; the blood on the floor. 

According to the appellant, unless and until the consent of the abuser is also obtained, the police 

would be obliged to either turn away from the victim at the doorstep despite her plea that they 

                                                           
74 LRCC Working Paper 30, at p. 52. 
75 LRCC Working Paper 24, at p. 34. 
76 LRCC Working Paper 24, at p. 33. 
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enter, or, alternatively, take the more invasive step of uprooting her from her home with a search 

warrant.  

52. Denying a domestic violence victim the right to allow police access to her home in 

circumstances like these would show gross disrespect for her independence and security. Her 

spouse, having assaulted her, could then bar her from controlling access to her own home until 

such time as he chooses to relent. Section 8 of the Charter should not give him that power.  

2) The right to speedy and efficient investigation 

53. Also, consider a consenting cohabitant’s interest in speedy and efficient investigation. 

The cases demonstrate why consenting cohabitants may favour consent searches as a less 

intrusive and more effective way to advance criminal investigations and, more importantly, 

protect their interests. If the appellant’s position were accepted, the police would be compelled to 

override the cohabitant’s wishes and inconvenience him or her needlessly. 

54. Warrant application procedures entail delay. Requiring a warrant despite a cohabitant’s 

consent would needlessly inconvenience everyone involved, including the consenting cohabitant 

whose privacy interests would be undermined by the delayed execution of a warrant. Unable to 

respond cooperatively to a cohabitant’s invitation to enter and search, the police may reasonably 

become concerned about the potential loss or destruction of evidence during the time it would 

take to obtain a warrant. They may reasonably conclude that this concern requires them to secure 

the search scene and remove all of the occupants pending warrant execution. The consenting 

cohabitant and other innocent parties may be involuntarily ejected from their home, and the 

warranted search of the residence may, when it finally occurs, be more invasive than the 

cooperative process of consent would have been. 

55. For example, in Rai,77 police attended a family home in the middle of the night to 

investigate a recently committed robbery. The father consented to police entry as part of the 

investigation into his son’s involvement. The officer testified that he sought the father’s consent 

rather than a warrant because this was the most respectful way to proceed. He explained that “… 

he did not want to inconvenience the whole family for several hours in the middle of the night 

                                                           
77 Rai, at paras. 8-33. 
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while the police prepared a search warrant and found a justice of the peace.”78 The police officer 

in Rai should be commended for his rights-enhancing approach to his investigation. The 

appellant’s position would compel him to abandon this approach in favour of coercion, to the 

significant disadvantage of all innocent persons involved.  

56. Similarly, in Parsons,79 a spouse consented to the search of her matrimonial home as part 

of an investigation targeting her husband. She testified that she consented because she did not 

want to be inconvenienced by police obtaining a warrant: 

[The police] asked me if I would give my consent. I knew that I was under no obligation. 

I knew that it was my choice… I wanted the process to go much faster and so instead of 

waiting for them to get the warrant I just decided to agree, to consent to the search.”80 

The appellant’s position would constitutionally bar the police from giving effect to this less 

intrusive means of advancing a criminal investigation. 

3) The right to dispel suspicion 

57. Also, consider cases in which the cohabitant believes that he or she is under suspicion for 

a crime, and wants the police to search his or her shared private places or things so that police 

suspicions can be dispelled. This may be particularly important where the cohabitant has a 

personal interest in the apprehension of the perpetrator and believes that the suspicions of the 

police are deflecting the course of the investigation. The cohabitant may want the police to 

search even where they lack reasonable grounds. If the appellant’s position were accepted and a 

warrant were required despite the cohabitant’s consent, this could never be done and the desires 

of the consenting cohabitant would be undermined. As one American decision noted, “[i]t would 

be a harsh doctrine, indeed, that would prevent an innocent pawn from removing the taint of 

suspicion which had been cast upon him by a defendant’s cunning scheme.”81 

  

                                                           
78 Rai, at para. 19. 
79 Parsons, at paras. 7-9 (NLCA Judgment). 
80 Parsons, at para. 10 (NLCA Judgment). 
81 United States v. Botsch, 364 F.2d 542 (2d Cir. 1966). Barton, P.G. Consent by Others to 

Search Your Place (1993) 35 C.L.Q. 441. 
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4) The right to immediate removal of contraband 

58. Finally, consider cases in which a criminal is concealing contraband in shared premises. 

An innocent cohabitant will have a strong interest in having the police immediately search the 

shared premises, as this will be the most effective way to dispel suspicion raised by sharing 

quarters with a criminal.  

59. The cohabitant may also have an interest in the immediate removal of potentially 

dangerous contraband. Drugs, guns, and child pornography may cause significant and lasting 

harm if accessed by innocent cohabitants. The law should not frustrate steps taken by law-

abiding members of the public to shelter themselves from this risk. Yet, as the cases show, this 

would be the effect of the appellant’s position. 

60. In Kotzer, a co-owner of a rural property that was used as a marihuana grow-op by 

another co-owner consented to police entry onto the shared property for the purpose of 

investigation. He had received legal advice that the crime was making it legally unsafe for him to 

visit. As long as the crime continued, he – as a law-abiding member of the public – was 

effectively excluded from his own property. Disallowing consent in these circumstances would 

have negatively impacted his interest in his property by prolonging his inability to access it, and 

frustrating his ability to call on the police to put an end to the commission of a crime that was 

directly affecting him. This would be unfair to him.82 

iv. The appellant’s position would undermine the ability of cohabitants to 

abide by their moral and social duties 

61. Restricting a cohabitant’s right to consent to police access would also undermine the 

ability of law-abiding members of the public to comply with their moral and social duty to assist 

the police in combatting crime. This is contrary to the public interest and would be bad criminal 

law policy. 

                                                           
82  Kotzer, at para. 5.  
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62. The courts have recognized repeatedly that members of the public are bound by a “moral 

or social duty ... to assist the police.”83 Members of the public perform this duty when they 

cooperate with the police by consenting to searches and seizures. Such cooperation is an act of 

responsible citizenship that should be encouraged. As Doherty J.A. held in Wills: 

Members of the community are encouraged to co-operate with the police. … Co-

operation … manifests the joint commitment that the community, and the police, have to 

the effective enforcement of the laws of the community.84  

This Court made the same point in Grant: “Effective law enforcement is highly dependent on the 

cooperation of members of the public. The police must be able to act in a manner that fosters this 

cooperation, not discourages it.”85 

63. The appellant’s rule would disserve this public duty by allowing an accused person to 

thwart the ability of a cohabitant to cooperate with law enforcement and facilitate the 

investigation of crime. The community has a significant interest in encouraging members of the 

public to consent to searches. This Court should not interpret s. 8 in a way that makes this 

cooperation impossible.86  

c) The appellant’s position would hamper criminal investigations 

64. The appellant’s proposed shift away from cooperation and towards coercion would, as 

detailed above, significantly compromise the interests of consenting cohabitants. It would also 

undermine the police ability to conduct their investigations. The appellant’s position would 

swiftly put an end to consent searches in the vast majority of cases. The resulting requirement for 

search warrants in all these cases would not be in the public interest. The appellant’s position 

would also negatively impact non-search/non-seizure police interactions with members of the 

public. And it would lead to absurd consequences in cases involving consent access to text 

messages, and unjust consequences in cases involving consent access to shared computer data. 

                                                           
83 R. v. Grafe (1987), 36 C.C.C. (3d) 267 (Ont. C.A.), at 271, citing Rice v. Connolly, [1966] 2 

All E.R. 649, at p. 652 (C.A.); Grant, at para. 37; R. v. Brewster, 2016 ONSC 4133, [2016] O.J. 

No. 7204 [Brewster 1], at para. 117; Thomson Newspapers Ltd., at p. 576 (per L’Heureux-Dube 

J.) 
84 Wills, at para. 44. 
85 Grant, at para. 39. 
86 Brewster 1, at para. 117. 
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i. The appellant’s position would put an end to consent searches in the 

great majority of cases 

65. The appellant’s position would effectively put an end to most consent searches. Over 

85% of Canadians do not live alone – the overwhelming majority of Canadians share their 

private places and things with others.87 These shared private places and things could, according 

to the appellant’s proposed rule, only be accessed based on consent with the unanimous 

agreement of all cohabitants. This unanimity requirement would be so impractical, and would 

render consent searches so unworkable, that police officers would quickly abandon consent 

searches altogether. 

66. Consider how consent searches would have to take place if the appellant’s position were 

accepted. Police officers would first be required to take affirmative steps to identify every 

cohabitant. This may be no easy task. Assuming they are successful, the police would then be 

required to make contact with every cohabitant and obtain voluntary and informed consent from 

each and every one of them. Assuming the police had the ability to devote resources to this time-

consuming venture, it might all amount to nothing because a single cohabitant’s unavailability 

would frustrate any hope of proceeding with a consent search. Moreover, in many cases, the 

requirement to notify every cohabitant would tip-off the suspect, thereby compromising the 

ongoing investigation. These complications and delays would inevitably become 

insurmountable. The police would be left with no choice but to either stall potentially serious 

criminal investigations or resort to the more invasive coercive measures of search warrants or 

other warrantless lawful authorities.  

ii. A rule requiring search warrants in every case would not be in the 

public interest 

67. Although it is easy to say that the police should just obtain a search warrant, it is more 

difficult to actually do so. The warrant procedure imposes significant burdens on officers who 

wish to search, and on justices who must review warrant applications. With police and court 

budgets already stretched to the breaking point, it is no small thing to require search warrants in 

                                                           
87 Canada. Statistics Canada. Families, Households and Marital Status, 2016 Census. Ottawa: 

Minister of Industry, 2017. 
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all cases in which police currently rely on more efficient and effective cohabitant consent. Such 

additional and unnecessary burdens would place even greater strains on the already overtaxed 

criminal justice system. Post-Jordan,88 such an approach is neither welcomed nor warranted. As 

Justice Rowe observed in his concurring judgment in Marakah, “principle and practicality must 

not be strangers in the application of s. 8 or we might well thwart justice in the course of seeking 

to achieve it.”89 Here, the significant practical costs of the appellant’s proposed new rule create 

this very risk. 

68. Moreover, even if the police and the courts could cobble together the resources to rely on 

search warrants in every case of cohabitant consent, consent searches offer several investigative 

advantages over warrants which would be lost. As Hutchison et al. explain in Search and Seizure 

Law in Canada: 

During the course of a criminal investigation, police may often have occasion to perform 

a search of premises when there are not sufficient grounds for belief to justify a grant of a 

search warrant. Police may, for example, have numerous suspects whose residences they 

want to search. If these searches are consented to and performed, the police may be able 

to remove certain persons from suspicion. Alternately, if incriminating material is found 

during a consensual search, evidence which might otherwise be unavailable can be 

brought forward at trial. Moreover, a refusal to permit a search may act to reinforce 

police suspicions and thereby narrow the list of potential suspects. Finally, even when 

grounds of belief for a search warrant exists, a consensual search is attractive because it 

eliminates the delay and effort involved in obtaining a judicially approved warrant. 

Because of its numerous advantages over searches conducted pursuant to a judicial 

preauthorization, the consent search is often relied upon by police in the investigation of 

criminal conduct.90 

69. The mundanity of the appellant’s case makes it a fine example of the predictable and 

recurrent problems that would arise if his position were accepted. The police receive a report of 

child pornography on a family computer. They attend and a cooperating spouse tells them that 

the computer is currently being used by one of the other innocent cohabitants – a child. The 

cooperating spouse consents to police entering her home and seizing the computer and its illicit 

images.  

                                                           
88 R. v. Jordan, 2016 SCC 27, [2016] 1 S.C.R. 631, at para. 20. 
89 Marakah, at para. 89 (per Rowe J., concurring). 
90 Hutchison et al., chapter 7(a). See also: Robert, at paras. 82-84, for a discussion of the benefits 

of a cohabitant consent search when police were attempting to locate a dangerous parole violator.  
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70. According to the appellant’s rule, the police could not act on this consent. Their options 

would be limited. The police could theoretically seek the consent of all other cohabitants. But 

this solution is really no solution at all because, as explained above, it would be time-consuming 

and costly, and there is a strong possibility that it would compromise the ongoing investigation. 

Leaving this option aside, the police would be left with the following choices: 

1. The police could tell the consenting spouse that they cannot act on her consent and that 

she should secure the computer and its child pornography pending execution of a search 

warrant. This solution hardly seems fair to a law-abiding spouse who may be concerned 

about continued possession of child pornography, and the inconvenience to her of 

delaying the investigation. And, by securing the computer at the direction of the police, 

she would be effecting a seizure of the computer as a state agent, which itself would have 

to be justified by a warrantless seizure authority.91 

2. The police could enter the home and seize the computer not based on consent but based 

on exigency. This solution also has disadvantages. It risks diluting the high threshold of 

“exigency,”92 and it relies on coercive state power rather than cooperation to advance the 

investigation. As explained above, this is inherently more invasive and less desirable for 

the consenting spouse and other innocent cohabitants. 

3. The police could evacuate and secure the home pending warrant execution. This solution 

plainly does not respect the privacy, liberty and autonomy interests of the innocent 

cohabitants. 

4. The police could simply leave and prepare a search warrant application. This option 

leaves child pornography in the possession of members of the public and does not 

safeguard against its loss or destruction.  

71. These options all share another, deeper problem. They are all only available to police 

when the “reasonable grounds to believe” threshold is reached. Absent consent, police could 

only conduct the searches or seizures described in these options if they had reasonable grounds 

to believe that an offence had been committed and that evidence would be obtained. This means 

that when the consenting cohabitant reasonably suspects potentially dangerous contraband in the 

shared home, but does not have specific information establishing reasonable grounds to believe, 

the police would be powerless to act: 

 Police who receive a complaint from a consenting spouse about suspected child 

pornography on a family computer could not respond meaningfully to this complaint.  

                                                           
91 R. v. Buhay, 2003 SCC 30, [2003] 1 S.C.R. 631, at para. 29 (per Arbour J.). 
92 R. v. Patterson, 2017 SCC 15, [2017] 1 S.C.R. 202, at paras. 29-37; R. v. Kelsy, 2011 ONCA 

605, 280 C.C.C. (3d) 456, at paras. 24-35. 
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 Police who receive a complaint from a consenting parent about suspected drugs in a 

teenager’s room could not follow-up.  

 Police who receive a complaint from a consenting tenant about suspected illegal firearms 

possessed by a housemate could not investigate further. 

In all these examples, the police could not even ask the consenting person to gather more 

information about the suspected contraband, for fear that this would constitute a search by state 

agent and, more importantly, potentially put the consenting person at risk through exposure to 

the suspected contraband. 

iii. The appellant’s position would hamper non-search and non-seizure 

interactions with cooperative members of the public 

72. There are countless ways that police interact with members of the public in shared private 

places other than simple searches and seizures. They attend homes to answer calls for service. 

They conduct neighbourhood canvasses in the investigation of recently committed crimes. They 

respond to noise complaints. They visit homes of witnesses to take statements. These interactions 

are often fluid, and it often makes sense for them to take place beyond the threshold of the 

home.93 Human interaction at the doorstep often starts with a polite request to come in from the 

cold, and police interaction is no exception. Moreover, members of the public might prefer to 

interact with the police in the privacy of their homes, beyond the prying eyes of nosy neighbours 

or neighbourhood criminals.  

73. If the appellant’s position were accepted, these many routine interactions would be 

cramped by a rigid requirement that police could never elicit a friendly offer to come inside to 

talk (unless, of course, the offer came in the form of a chorus sung by each and every 

cohabitant). Recall that the appellant urges that the police should never be permitted to even 

enter a shared private place on consent of a single cohabitant – the consent of all is required. The 

inflexibility and artificiality that this proposed new rule would impose on ordinary interactions 

between the police and the public weighs strongly against it. 

  

                                                           
93 See, for example: Van Wyk, at paras. 15-43; Cox, at paras. 3-5. 
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iv. Consent examinations of data on electronic devices 

74. The appellant’s position would lead to absurd consequences in cases involving consent 

access to text messages. It would also have unjust consequences in cases involving consent 

access to data on a shared computer. 

1) Consent access to text messages 

75. The appellant’s position would compromise public safety and slow police investigations 

by illogically putting an end to consent examinations of text messages. This problem was 

discussed, but not resolved, in this Court’s recent decision in Marakah.94 

76. If the appellant’s position were accepted, victims who receive threatening, harassing or 

otherwise criminal text messages would no longer be able to go to the police and show them 

their copies of the messages so police can investigate. The reason is straightforward. Based on 

Marakah, the sender of the messages may have a reasonable expectation of privacy in them. 

And, based on the appellant’s position, the recipient’s consent would not justify police access to 

the private messages (even though that privacy interest is joint and overlapping as between the 

sender and recipient). The effect of combining these propositions would be that before police 

could access text messages based on consent, the consent of both parties to the messages would 

have to be obtained.  

77. This outcome would be absurd. Consider Sandhu.95 In that case, the victim alleged that 

he was being extorted. He had received threatening text messages which he turned over to police. 

The trial judge held that the accused, who had sent the messages, had a reasonable expectation of 

privacy in them, and that the victim’s consent was not adequate authority for the police to access 

them.96 In Belcourt, the British Columbia Court of Appeal held that Sandhu was wrongly 

decided.97 But if the appellant’s position were accepted, Sandhu’s outcome would be correct. 

78. The harm caused to police investigations by the appellant’s position would be far-

reaching. Victims regularly give police copies of received text messages in cases involving 

                                                           
94 Marakah, at para. 13. 
95 R. v. Sandhu, 2014 BCSC 303 [Sandhu (B.C.S.C.)]. 
96 Sandhu B.C.S.C., at paras. 137-156. 
97 R. v. Belcourt, 2015 BCCA 126, 322 C.C.C. (3d) 93, at paras. 52-53. 
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crimes of harassment,98 child luring,99 sexual assault,100 sexual interference,101 and breach of 

non-communication orders.102 Parents of victims give police copies of text messages received by 

their children in cases of sexual interference and child luring.103  If the appellant is right, police 

would need judicial authorization before even looking at text messages brought to them in these 

circumstances. As Justice Moldaver observed in his dissenting judgment in Marakah, this 

outcome would compromise “interests as sacrosanct as an individual’s personal safety, dignity 

and liberty”.104  

79. In cases like Sandhu, the consent of the recipient should justify police access to the text 

messages. This is because the privacy interests of the sender and the recipient in respect of the 

text messages are equal and overlapping, and the sender has no other exclusive privacy interest 

in other data on the phone not shared by the recipient. In these circumstances, the sender must 

reasonably expect that the recipient has the right to share the text messages on the phone, and the 

sender’s reasonable expectation of privacy will not be violated if the recipient chooses to 

exercise this right by sharing them with the police.  

2) Consent access to data on a shared computer 

80. The appellant’s position would require that before the police could access data on a 

shared computer based on consent, they would always need to seek and obtain consent from 

every user of the computer. Just as consent of all would be required for police entry into a shared 

home, consent of all would be required for police access to shared data. This categorical rule 

fails to account for the many different ways that people share computers and data. It would also 

lead to unjust consequences in cases where a user of a shared computer suspects child 

pornography or other illicit data. A more contextual analysis is required. 

                                                           
98 R. v. Wenc, 2009 ABCA 328, 460 A.R. 366, at para. 10. 
99 R. v. Danielson, 2013 ABPC 26, [2013] A.J. No. 135, at paras. 21-22. 
100 R. v. Aguas, 2015 ONSC 3462, [2015] O.J. No. 2726, at paras. 2, 11; R. v. Racco, 2013 ONSC 

1517, [2013] O.J. No. 1330, at para. 28; R. v. M. (K.M.), 2012 SKQB 297, [2012] S.J. No. 472, at 

paras. 2-10; R. v. Polsom, 2011 ABPC 390, [2011] A.J. No. 1535, at para. 21. 
101 R. v. Stanley, [2014] O.J. No. 6378 (O.C.J.), at para. 7. 
102 R. v. Green, 2015 ONCJ 265, [2015] O.J. No. 2455, at paras. 1-4. 
103 Stanley, at para. 5. 
104 Marakah, at para. 174 citing Sandhu (B.C.S.C.); Lowrey, at para. 78; R. v. Craig, 2016 BCCA 

154, 335 C.C.C. (3d) 28, at para. 173. 
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81. Applying the principles of consent searches summarized at the outset, in some cases the 

police will be permitted to access data on a computer based on the consent of one person with an 

interest in the computer, but in other cases they will not. Their ability to do so will turn on a fact-

specific inquiry into the nature of the privacy interests in the data.  

82. In many cases, the privacy interests of different users of a shared computer will not be 

equal and overlapping. Different user profiles and passwords may make some data available to 

one user and not another, such that one user’s consent will not justify police access to another 

user’s data. In such cases, police would be well-advised to seize the computer based on the 

consent of the cooperating user, and then either limit their analysis to the consenting person’s 

data, or obtain a search warrant authorizing a broader analysis of other users’ data.  

83. In other cases, the privacy interests of different users of a shared computer may be equal 

and overlapping, because the data on the computer is shared equally by all. In such cases, it may 

be appropriate for police to act on the consent of one user to seize the computer and also to 

analyse its data. Consider Pommer.105 In that case, the accused was caught surreptitiously video-

recording his 18-year-old stepdaughter in her bedroom. His spouse became concerned that the 

exploitive images might be on the home computer, but there were no reasonable grounds 

supporting this belief. She asked the police to conduct a forensic analysis based on her consent. 

The police did so and child pornography was discovered. The trial judge concluded that, by the 

time the analysis had taken place, the accused had essentially abandoned the computer. This 

finding weighed heavily against any s. 8 claim. But the trial judge also reasoned that, having 

regard to the shared use of the computer, his spouse had the authority to consent not only to its 

release to the police, but also to its analysis: 

The computer was a family asset. It was purchased during the Pommer marriage, was 

situated in the family home and was accessed by all three members of the Pommer 

family. It was not property to which Mr. Pommer had an exclusive proprietary or 

possessory right but one that was held collectively by all the members of the family. The 

wife’s joint interest in the computer gave her the right to consent to another, including 

Cst. Johnson, accessing the computer.106 

                                                           
105 Pommer, at paras. 107-115. 
106 Pommer, at para. 109. 
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84. Applying the appellant’s rule to the facts of Pommer, the police would have been 

powerless to assist the accused’s spouse to determine whether exploitive images of her daughter 

were on the computer. Her suspicions did not rise to “reasonable grounds to believe,” so the 

police would not have been able to resort to a search warrant or to rely on some other warrantless 

search authority to conduct an analysis and either confirm or dispel her fears. This would be 

unjust. 

3) The application of Orlandis-Habsburgo is not a solution to the Sandhu 

absurdity or the other unjust consequences of the appellant’s position 

85. The majority of this Court in Marakah briefly noted a possible solution respecting 

consent access to text messages, built around the distinction, recently recognized in Orlandis-

Habsburgo,107 between state action (police asking to access a private place or thing), and non-

state action (a member of the public offering police access to a private place or thing).108 Because 

s. 8 is only engaged by state action, it captures the former and does not capture the latter. As 

Orlandis-Habsburgo explains, this distinction has a critical role to play in defining the reach of s. 

8 in some contexts, notably whistleblower cases.109 Applying this distinction to the Sandhu 

scenario and the broader issue of consent access to computer data, the police would be 

constitutionally prohibited from seeking consent from a victim or cooperating computer user to 

access shared text messages or other data, but they would not be prohibited from passively 

accepting an offer of access. 

86. This distinction does not provide a workable solution to the unsavoury outcome of the 

appellant’s position in cases like Sandhu and Pommer. When a member of the public like the 

victim in Sandhu or the spouse in Pommer makes a report to police, the law should not draw a 

fine line between a constitutionally prohibited police request for consent to access shared data, 

and a constitutionally valid offer that police access the shared data. Police interactions with 

members of the public are far too nuanced to draw this kind of constitutional line. And, if this 

line were drawn, it would inevitably devolve into a cat-and-mouse game in which the 

investigating officer would tell the individual, “I’m not allowed to ask for access to your shared 

                                                           
107 R. v. Orlandis-Habsburgo, 2017 ONCA 649, 352 C.C.C. (3d) 525, at paras. 21-35. 
108 Marakah, at para. 50. 
109 Orlandis-Habsburgo, at para. 42. 
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data, but if you were to offer access to me I would be very happy to accept…” This Court’s 

interpretation of s. 8 should not invite this sort of game-playing.  

d) The appellant’s position is inconsistent with the scope of other 

analogous legal protections 

87. The appellant’s position is inconsistent with the scope of other analogous legal 

protections. In particular, it is out of step with the principle against self-incrimination and the 

rule of spousal testimonial privilege. 

88. The principle against self-incrimination protects against “[a]ny state action that coerces 

an individual to furnish evidence against him- or herself in a proceeding in which the individual 

and the state are adversaries…”110 Coercion is the key element of the right. The state is 

precluded from compelling a target of an investigation to reveal information, but the state is not 

precluded from acquiring that information cooperatively from others with whom the target has 

chosen to share it. Coercion is the key element of s. 8 as well. Section 8 protects against the 

coercive power of the state to search private places and seize private things without consent. 

And, like the principle against self-incrimination, s. 8 should not protect against the state 

acquiring access to private places and things cooperatively from others with whom the target has 

chosen to share them. The appellant’s position fails to recognize that coercion is the key 

consideration in defining the constitutional limits of state power. In cases of cohabitant consent, 

there is no coercion, so s. 8 is not engaged. 

89. Spousal testimonial privilege operates in the same way.111 Spousal relationships are 

undeniably private relationships, and spouses can reasonably expect that their intimate 

communications will remain confidential as between them. Nevertheless, the law only protects 

against coerced disclosure of these communications; it does not prohibit voluntary disclosure. 

This remains true even when the spouses disagree about disclosure. If a testifying spouse wants 

                                                           
110 R. v. Jones, [1994] 2 S.C.R. 229, at para. 29 (per Lamer C.J., dissenting). 
111 Canada Evidence Act, R.S.C. 1985, c. C-5, s. 4(3). 
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to reveal the communications of the other, the law allows him or her to do so, even if the other 

spouse objects.112 As Roberts C.J. observed in his dissenting opinion in Georgia v. Randolph: 

Even in our most private relationships, our observable actions and possessions are private 

at the discretion of those around us. A husband can request that his wife not tell a jury 

about contraband that she observed in their home or illegal activity to which she bore 

witness, but it is she who decides whether to invoke the testimonial marital privilege.113 

Just as one spouse can consent to testify about the private communications she shares with the 

other, so too can she consent to state access to the private places and things she shares with the 

other.  

e) This Court’s decisions in Duarte, Cole and Marakah do not support the 

appellant’s position 

i. R. v. Duarte 

90. The appellant submits that the decision of the Court of Appeal for Ontario is contrary to 

this Court’s decision in Duarte.114 It is not. The key point in Duarte was that the state 

surreptitiously created a permanent electronic record of ephemeral oral conversations. This Court 

confirmed that we all have to bear the risk of the “tattletale” when we speak to others, but the 

risk that the state will surreptitiously intercept our oral conversations and create a permanent 

record of them is a “risk of a different order.” The acceptance of the former does not render an 

expectation of privacy against the latter unreasonable.  

91. Contrary to Duarte’s holding, the appellant asks this Court to create a new legal rule 

protecting him against tattletales. The appellant made the choice to share his private home and 

things – including the home computer – with his spouse and children. The risk he assumed by 

doing so is comparable to the risk assumed when an individual reveals private information to 

another. Duarte recognizes that in that context, the disclosing individual assumes the risk that his 

or her confidant will reveal that information to the authorities. An individual who shares 

information with another, even under a promise of confidentiality, forfeits the ability to preclude 

                                                           
112 R. v. Couture, 2007 SCC 28, [2007] 2 S.C.R. 517, at paras. 41-43 (per Charron J.); R. v. 

Meer, 2015 ABCA 141, 323 C.C.C. (3d) 98, at paras. 67-69; aff’d on other grounds, 2016 SCC 

6. 
113 Georgia v. Randolph, 126 S. Ct. 1515 (2006), at p. 7. 
114 Appellant’s Factum, para. 40; R. v. Duarte, [1990] 1 S.C.R. 30. 
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that person from sharing the information with the police. Those who live with others analogously 

assume the risk that other cohabitants may permit the police to inspect their shared places and 

things. This common sense “assumption of risk” argument is nothing other than a way of 

expressing that the accused person’s reasonable expectation of privacy is not violated by police 

access to a place based on the consent of a cohabitant.115 

ii. R. v. Cole 

92. Cole is distinguishable on the facts. Cole was a case of true “third party” consent. Mr. 

Cole’s employer, a school board, consented to the release of his work-issued laptop to the police. 

The police analysed the data without a search warrant and discovered child pornography. The 

school board’s interest in the laptop was not equal to or overlapping with Mr. Cole’s; the school 

board had a proprietary interest in the laptop itself, while Mr. Cole had a unique privacy interest 

in the personal data he had stored on it. On these facts, the school board did not have the 

authority to consent to police examination of Mr. Cole’s personal data on the computer, so a s. 8 

violation was established. The Crown’s position in the present case is consistent with this 

holding.  

93. The appellant urges this Court to interpret Cole more broadly as creating a new legal rule 

holding that a cohabitant has no right to allow police access to a shared private place or thing 

without the unanimous agreement of all other cohabitants. In T.(R.M.J.), the Manitoba Court of 

Appeal expressly considered and rejected this interpretation. Like the appellant’s case, T.(R.M.J.) 

involved the consent entry into a residence and seizure of a family computer. The Manitoba 

Court of Appeal found that if had this Court had intended to prohibit cohabitant consent searches 

in Cole, it would have said so expressly: 

In light of the above, had the Supreme Court of Canada in Cole intended to diminish the 

developing law respecting consent to enter a dwelling house, in my view, it would have 

said so in clearer terms. Contrary to the accused’s argument, it did not do so because that 

was not the issue before it.  

In this case, it is uncontested that the computer was located in a shared area of the home. 

In consideration of the fact that the mother was the wife of the accused and lived in the 

home, in my view, she had the authority to provide consent to enter the area where the 

                                                           
115 Barton, P.G., at p. 4. 
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computer was located. The trial judge found that the mother provided informed consent, 

and I see no reason to disturb his finding. Therefore, the entry was authorized by law.116 

iii. R. v. Marakah 

94. Marakah was not a consent search case. In Marakah, the police used the coercive power 

of a warrantless search incident to arrest to seize and examine the data on a cell phone used by 

Mr. Marakah’s accomplice, Mr. Winchester. The data included incriminating text messages from 

Mr. Marakah. The issue on appeal was whether Mr. Marakah had an expectation of privacy in 

the copies of the sent text messages on Mr. Winchester’s phone. The Crown argued that Mr. 

Marakah had forfeited any claim to privacy by sharing his texts with Mr. Winchester. The 

majority of this Court rejected this position, holding that Mr. Marakah retained an expectation of 

privacy in the sent text messages that was violated by the warrantless, non-consensual seizure of 

the phone and analysis of its data. The majority did not resolve the issue that arises in the present 

case, namely, whether Mr. Winchester could have consented to the release of the text messages 

to the police. The majority did, however, note that, “Mr. Marakah shared information with Mr. 

Winchester; in doing so, he accepted the risk that Mr. Winchester might disclose this information 

to third parties.”117 This common sense observation supports the Crown’s position in the present 

appeal. 

95. The Crown’s position in the present appeal does not suggest that the fact that a recipient 

of a text message or a cohabitant in a shared home may consent to police access means that the 

police may have access without consent (as the police did in Marakah). Reasonable expectations 

of privacy are not monolithic. Police access to a shared private place or thing with consent may 

not infringe a person’s reasonable expectation of privacy, but police access without any consent 

will. Accordingly, recognizing that a recipient of a text message or a cohabitant in a shared home 

has the right to consent to police access does not dilute the s. 8 protection against coercive state 

action. The s. 8 preference in favour of judicial pre-authorization for non-consensual searches 

and seizures is preserved.  

  

                                                           
116 T.(R.M.J.), at paras. 51-52. 
117 Marakah, 2017 SCC 59, [2017] 2 S.C.R. 608, at para. 41. 
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f) Application of these principles to the facts 

i. The appellant’s spouse had the authority to consent 

96. The Court of Appeal correctly concluded that the appellant’s spouse had the authority to 

consent to police entry into her home and seizure of the home computer. She had equal (if not 

greater) authority over the shared family home and computer. She exercised her autonomy 

precisely in the manner favoured by the law: She protected and distanced herself and her 

children from the appellant’s criminal activity, and chose to assist the police in conducting an 

important investigation into child pornography offences. 

97. If the appellant’s position were accepted, s. 8 would come to confer greater rights upon 

persons like him, who are subject to criminal investigation, over persons like his spouse, who 

also have privacy interests in their own homes and who wish to report criminality and aid in 

timely police investigation. The appellant’s blanket prohibition against her consent thwarts the 

very principles that s. 8 is required to balance – namely, the appellant’s reasonable expectation of 

privacy against the interest of the state in encouraging and maintaining effective law 

enforcement. 

ii. The child pornography evidence should not be excluded under s. 24(2) 

98. This is manifestly a case for the admission of evidence under s. 24(2) of the Charter. The 

three lines of inquiry under s. 24(2) all favour admission. 

1) The Charter-infringing state conduct was not serious 

99. The Court of Appeal reasonably found that the delayed filing of the Report to Justice and 

the problems with the ITO were “not as serious [section 8 violations] as the application judge 

described”. Although the Court questioned the Crown’s description of the breaches as 

“technical”, LaForme J.A., writing for the Court, noted “I would also not describe them as 

particularly serious.”118 

  

                                                           
118 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para.105. 
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The Report to Justice 

100. The Report to Justice arguably119 should have been filed “as soon as is practicable” 

following the consent seizure of the computer. Instead, it was filed “as soon as is practicable” 

following the re-seizure of the computer pursuant to search warrant, four months later. The Court 

of Appeal concluded that this oversight was not particularly serious. This reasonable finding was 

based on two considerations. First, the late filing of the Report to Justice was unintentional and 

was corrected as soon as the error came to light. Second, as the Court observed, “this was a case 

of delayed compliance rather than non-compliance.”120 The appellant accurately notes121 that the 

trial judge characterized the failure to file a timely Report as “non-compliance”, but this label 

does not impact the Court of Appeal’s ultimate finding that, because the Report was delayed 

inadvertently, rather than in bad faith, this “makes the state’s conduct less serious”.122   

The ITO 

101. Having reviewed the grounds in the ITO, as amplified on review,123 the Court of Appeal 

reasonably concluded that the deficiencies in the ITO were inadvertent and not made in bad faith. 

As such, its shortcomings do not fall on the serious end of the spectrum124 and were “not as 

serious as the application judge described.”125  

  

                                                           
119 Section 489.1 requires that a Report to Justice be filed as soon as is practicable following a 

“seizure” with a warrant or otherwise in the execution of an officer’s duties.  For the same 

reasons that a consent seizure is not a “seizure” for s. 8 purposes, it is arguable that it is not a 

“seizure” for s. 489.1 purposes. But the Crown did not press this argument in the court below, 

and it is not necessary to address it for the purpose of disposing of this appeal. Even if a Report 

to Justice should have been filed following the consent seizure, the Court of Appeal reasonably 

concluded that the oversight was not serious and did not support an order excluding the evidence 

under s. 24(2). 
120 Judgment of the Court of Appeal, Appellant’s Record, (Vol. I - PART I), Tab 2, paras. 102-

104. 
121 Appellant’s Factum, para. 80. 
122 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para.102. 
123 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, paras. 73-95. 
124 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, paras. 104-

105. 
125 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para. 105. 
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2) The impact of the Charter-infringing conduct on the appellant’s s. 8 rights 

102. The Court of Appeal found that the impact of the breaches was serious because “data 

found on a personal computer can cut to a person’s ‘biographical core’ of personal 

information.”126 While this is true in the abstract, it is still necessary to evaluate the extent of the 

accused’s reasonable expectation of privacy in a computer and its contents when weighing the 

effect of a breach under s. 24(2).127  In this case, the appellant’s reasonable expectation of 

privacy was significantly diminished for three reasons. 

103. First, the appellant had no unique or heightened privacy interests in the data found on the 

computer. There were no passwords or private folders specifically and exclusively administered 

by him, nor was any of the data encrypted. This was shared data on a shared computer. This 

necessarily limits the impact of the Charter-infringing conduct on his s. 8 rights. 

104. Second, the breaches put the appellant in no different position than he would have been in 

had they not occurred. Constable Santi testified that he had reasonable grounds to believe that the 

computer would afford evidence of an offence. The grounds were compelling. He had received 

first-hand, detailed information from two witnesses that, (1) they had come across what they 

believed to be child pornography on the family computer, and (2) the appellant had made recent 

attempts to wipe the computer.128 Even if this information fell short of establishing grounds to 

believe that the appellant had possessed child pornography,129 it most certainly supported 

grounds to believe that he had accessed child pornography. A properly drafted ITO would have 

led to the issuance of a search warrant that would have withstood Charter scrutiny. 

105. Third, the appellant’s spouse lawfully consented to a search of the home “and its 

contents”.130  This consent arguably justified not only the entry into the home and seizure of the 

computer, but also the examination of the computer data.131 She had the authority to consent to 

                                                           
126 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para. 106. See 

also: R. v. Morelli, 2010 SCC 8, [2010] 1 S.C.R. 253. 
127 Cole, at para. 91. 
128 Transcript, August 11, 2015, Appellant’s Record (Vol. III - PART V), Tab 1, pp. 39, 71. 
129 Morelli, at paras. 14-19 (per Fish J.). 
130 Exhibit #3, Consent to Search (Nicole Gravelle), October 22, 2012, Appellant’s Record (Vol. 

I - PART IV), Tab 12, p. 79. 
131 Pommer, at paras. 107-115. 
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an examination of the computer: The uncontested evidence established that the appellant had no 

unique or heightened privacy interest in the computer vis-à-vis his spouse or children. 

3) Society’s interest in the adjudication of the case on the merits 

106. The Court of Appeal was entitled to find that once the error on cohabitant consent was 

corrected, the public’s “extremely strong interest in this evidence being placed before a trier of 

fact for a determination on the merits” required the admission of the evidence pursuant to s. 

24(2).132  This finding is reasonable, reveals no error, and is entitled to deference.133 

107. Many appellate authorities, including pronouncements from this Court, support the 

admission of child pornography evidence following Charter breaches far more profound than 

that in the present case.134 Indeed even in Cole, where the police not only unlawfully seized the 

computer but also examined and forensically imaged data on a hard drive without judicial 

authorisation, this Court still found that the evidence was admissible under s. 24(2): 

The laptop, the mirror image of its hard drive, and the disc containing Mr. Cole’s 

temporary Internet files are all highly reliable and probative physical evidence. And 

while excluding it would not "gut" the prosecution entirely, I accept the Crown’s 

submission that the forensic examination of the laptop, at least, is "critical": the metadata 

on the laptop may allow the Crown to establish, for example, when the photographs were 

downloaded and whether they have ever been accessed. 

In sum, the admission of the evidence would not bring the administration of justice into 

disrepute. The breach was not high on the scale of seriousness, and its impact was 

attenuated by both the diminished privacy interest and the discoverability of the evidence. 

The exclusion of the material would, however, have a marked negative impact on the 

truth-seeking function of the criminal trial process. 

For all of these reasons, I would not exclude the evidence unlawfully obtained by the 

police in this case.135 [Emphasis added] 

108.  The same considerations that justified the admission of the evidence in Cole, justify the 

admission of the computer data in the present case. Moreover, unlike in Cole, (1) the police did 

not examine the computer prior to judicial authorization, and (2) the exclusion of the computer 

                                                           
132 Judgment of the Court of Appeal, Appellant’s Record (Vol. I - PART I), Tab 2, para. 109. 
133 R. v. Beauchamp, 2015 ONCA 260, 326 CCC (3d) 280, at paras. 84-89. 
134 See for example: R. v. Spencer, 2014 SCC 43, [2014] S.C.R. 212; R. v. Vu, 2013 SCC 60, 

[2013] S.C.J. No. 60. 
135 Cole, at paras. 96-98. 
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