
 
 

SCC File No. 37676 
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 
 

B E T W E E N: 
 

THOMAS REEVES 
APPELLANT 

- and – 
 

HER MAJESTY THE QUEEN 
RESPONDENT 

 
 
 

APPELLANT’S FACTUM 
(THOMAS REEVES, APPELLANT) 

(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada) 
 
 

 
GREENSPAN PARTNERS LLP   AUGER HOLLINGSWORTH 
144 King Street E.     1443 Woodroffe Ave. 
Toronto, ON M5C 1G8    Ottawa, ON K2G 1W1 
Brad Greenshields     Richard Auger 
Tel: 416-366-3961     Tel: 613-233-4529 
Fax: 416-366-7994     Fax: 613-822-5096 
Email: bgreenshields@144king.com     Email: richard.auger@ottawalawfirm.ca 
 
Counsel for the Appellant, Ottawa Agent for Counsel for the 
Thomas Reeves Appellant, Thomas Reeves 
 
MINISTRY OF THE    BORDEN LADNER GERVAIS LLP  
ATTORNEY GENERAL ONTARIO  100 Queen St. #1300 
CROWN LAW OFFICE – CRIMINAL  Ottawa, ON K1P 1J9 
10th Floor, 720 Bay Street    Christina Christie 
Toronto, ON M5G 2K1    Tel:  613-237-5160 
Michelle Campbell     Fax:  613-230-8842 
Randy Schwartz     Email:  CChristie@blg.com 
Tel: 416-326-2411      
Fax: 416-326-4656     Ottawa Agent for Counsel for the 
Email: michelle.campbell@ontario.ca  Respondent, Her Majesty the Queen 
Email: randy.schwartz@ontario.ca         
 
Counsel for the Respondent,    
Her Majesty the Queen    



 
 

TABLE OF CONTENTS 
 

PART ONE:  OVERVIEW AND STATEMENT OF THE FACTS ...................................... 1 
 
1. CONCISE OVERVIEW OF POSITION .......................................................................... 1 
 
2. CONCISE STATEMENT AS TO FACTS ....................................................................... 2 
 
a) Procedural history ............................................................................................................. 2 
b) Factual background ........................................................................................................... 3 
c) Information received by the probation officer .................................................................. 4 
d) The warrantless “third party consent” search.................................................................... 6 
e) No exigency and no grounds to obtain a search warrant .................................................. 7 
f) Retention of the computer violated s. 8 of the Charter .................................................... 9 
g) The subsequent warrant to search the computer was invalid ............................................ 9 
 
PART TWO:  STATEMENT OF ISSUES ............................................................................... 11 
 
PART THREE:  STATEMENT OF ARGUMENT ................................................................. 12 
 
1. GENERAL PRINCIPLES ................................................................................................. 12 
 
a) Section 8 of the Charter and the sanctity of the home from state intrusion ..................... 12 
b) Assessing reasonable expectations of privacy .................................................................. 14 
 
2. 3RD PARTY CONSENT DWELLING-HOUSE SEARCHES VIOLATE s. 8 ................ 16 
 
a) The Court of Appeal’s holding is contrary to this Court’s jurisprudence ......................... 16 
b) This Court’s rejection of the “risk analysis” rationale for 3rd party consent searches ...... 19 
c) The appellant did not relinquish control of his residence or its contents .......................... 21 
d) Canadians do not reasonably expect to give up s. 8 protection by sharing a home .......... 24 
e) The reasonableness of a search cannot turn on the fortuity of a resident’s location ......... 27 
f) The police conduct was not reasonable ............................................................................. 30 
g) Further policy considerations ............................................................................................ 31 
 
3. THE EVIDENCE SHOULD BE EXCLUDED ................................................................ 33 
 
a) The evidence was obtained in a manner that infringed s. 8 of the Charter ...................... 33 
b) Standard of review ............................................................................................................ 33 
c) Seriousness of the Charter-infringing conduct ................................................................. 34 
d) Impact of the Charter-infringing conduct on the appellant’s rights ................................. 36 
e) Society’s interest in an adjudication on the merits............................................................ 37 
 
PART FOUR:  SUBMISSIONS CONCERNING COSTS ...................................................... 37 
PART FIVE:  ORDER SOUGHT ............................................................................................. 37 
PART SIX:  TABLE OF AUTHORITIES ............................................................................... 38 



1 
 

PART ONE: OVERVIEW AND STATEMENT OF THE FACTS 
 

1. CONCISE OVERVIEW OF POSITION 
 
1. The main question in this appeal is whether, in relation to the place in which Canadians’ 

expectation of privacy from state intrusion is highest – one’s home – this Court should depart from 

its rejection in R. v. Cole, [2012] 3 S.C.R. 34 of the doctrine of third-party consent under s. 8 of 

the Charter.  The appellant submits s. 8 of the Charter’s prohibition against third-party consent 

searches is firmly rooted in long-standing legal and policy considerations.  The appellant’s case 

illustrates the contradiction of third-party consent with the touchstone of s. 8 of the Charter, 

reasonableness. 

2. The appellant had a high reasonable expectation of privacy in his home, the place of the 

search.  He further had a high expectation of privacy in the information on the computer seized 

from his home, the subject matter of “what the police were really after.”  His reasonable 

expectation of privacy was not held at the pleasure of his spouse, or the risk that she or any other 

person that he lived with, might consent to a warrantless search without his consent.  This 

conclusion is supported by the centuries-old law on the sanctity of the home and the fundamental 

principle that a warrantless search of a home will almost always violate a person’s reasonable 

expectation of privacy, and by this Court’s rejection of the American doctrine of third-party 

consent, and its underlying “assumption of risk analysis.”  The appellant submits that the contrary 

conclusion severely diminishes the protection of one’s home from state intrusion.  A person does 

not relinquish constitutional rights by sharing a home with others, or leave her s. 8 Charter 

protection at the door when she is not present at her home.  To the contrary, it is precisely when a 

person is absent from his or her home when the need for and expectation of s. 8 Charter protection 

is highest.  

https://scc-csc.lexum.com/scc-csc/scc-csc/en/12615/1/document.do


2 
 

3. The appeal also raises the issue of whether, in light of the violations of s. 8 of the Charter 

in the appellant’s case, the evidence should be excluded under s. 24(2) of the Charter, as the 

application judge had concluded.  The appellant’s position is that the circumstances of the state 

conduct in seizing and examining the computer require exclusion, and that his acquittals should be 

restored.  

 
2. CONCISE STATEMENT AS TO FACTS 

a) Procedural history 

4. The appellant, Thomas Reeves, was acquitted by the Honourable Mr. Justice Guay of child 

pornography charges.1  The Crown invited Guay J. to acquit2 following a Charter voir dire in 

which he found that police had illegally seized and searched a computer taken from the appellant’s 

home.3  The application judge, relying on this Court’s judgment in R. v. Cole, [2012] 3 S.C.R. 34, 

found that the warrantless seizure of the computer from the appellant’s home relying solely on the 

consent the appellant’s common law spouse, Nicole Gravelle, was unreasonable.  He found that 

the failure to report to a justice pursuant to s. 489.1 and 490 of the Criminal Code following the 

warrantless seizure also breached s. 8 of the Charter.  The application judge found that the search 

warrant that was later obtained to forensically search the contents of the computer could not 

reasonably have issued on the basis of the grounds set out in the Information to Obtain4, as 

amplified before him, and that the ITO contained misleading information and omitted relevant 

information.  On a balance of the R. v. Grant, [2009] 2 S.C.R. 353 factors under s. 24(2) of the 

                                                           
1 Information of Heather Sutherland, July 20, 2015, Appellant’s Record (“AR”), Tab 5. 
2 Transcript of proceedings, November 30, 2015, Appellant’s Record (PART V), Tab 4. 
3 Judgment of Guay J., Ontario Court of Justice, November 30, 2015, AR, Tab 1. 
4 Exhibit #7, Information to Obtain, February 26, 2013, AR, Tab 16. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/12615/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7799/1/document.do
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Charter, the application judge determined that admission of the evidence would bring the justice 

system into disrepute.   

5. The Crown appealed to the Court of Appeal for Ontario.5  LaForme J.A., for the Court, 

with one exception did not interfere with the application judge’s s. 8 Charter analysis, including 

that the post-seizure search warrant was invalid.  The Court of Appeal held that the application 

judge erred however in concluding that the state could not rely on the consent of the appellant’s 

spouse in lieu of a search warrant or other legal authority to seize the computer from the home she 

shared with the appellant.  Conducting its own s. 24(2) analysis, the Court of Appeal found that it 

was a “borderline case,”6 and that had the state conduct been any more serious, exclusion might 

be warranted.  On a balance, the Court of Appeal held that the evidence should be admitted.  A 

new trial was ordered.7  

6. Pursuant to the leave granted by this Court under s. 691(2)(c) of the Criminal Code,8 the 

appellant appeals from the judgment of the Court of Appeal setting aside his acquittal and ordering 

a new trial. 

 
b) Factual background 

7. The appellant shared a Sudbury home with his common-law spouse of 20 years, Nicole 

Gravelle, and their two daughters.  The appellant and Nicole had lived in the residence searched 

for 10 years.  They were joint owners, both contributed to the purchase of the home, and both made 

mortgage payments.9 

                                                           
5 Notice of Appeal (Court of Appeal for Ontario), December 24, 2015, AR, Tab 6. 
6 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 1, para. 109. 
7 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 2. 
8 Judgment on Leave to Appeal (Supreme Court of Canada), December 14, 2017, AR, Tab 4. 
9 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, pp. 115-118. 
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8. The computer seized by police was in the basement recreation area of the home.  It was 

password-protected.  It was owned by the appellant and his spouse, and also accessed by their 

daughters.  The appellant regularly used the computer to pay bills, for Internet, banking and 

movies.  The appellant’s sister-in-law Natalie, who had been a temporary guest at the home, was 

not given the password.  The application judge found it was not a computer to which anybody had 

unrestricted access.10 

9. On June 2, 2011, there was an altercation involving the appellant, his spouse Nicole, and 

her sister, Natalie Gravelle, who had been temporarily residing at the home with her son.  The 

appellant was charged with domestic assault.  Following the June 2011 domestic incident, the 

appellant was subject to a probation order which included a condition that he have no contact with 

Nicole Gravelle and/or Natalie Gravelle, and that he not attend at any location where he knew 

either to be (including the appellant’s home), except with prior written consent.11  Later that 

summer, Natalie Gravelle and her son moved out, and the appellant resumed living with his spouse 

and daughters.12  The situation remained this way up to the October 22, 2012 warrantless search 

of the home. 

 
c) Information received by the probation officer 

10. On October 22, 2012, around 10:30 a.m., Nicole Gravelle contacted the appellant’s 

probation officer from the home to withdraw her consent.13  Nicole reported that the appellant was 

drinking alcohol and had been emotionally abusive, and that he had spent the weekend with women 

he had met online.  Nicole also told the probation officer that she and her sister Natalie had seen 

                                                           
10 Judgment of Guay J., Ontario Court of Justice, November 30, 2015, AR, Tab 1, para. 9. 
11 Judgment of Guay J., Ontario Court of Justice, November 30, 2015, AR, Tab 1, para. 7. 
12 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, pp. 97-102. 
13 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, pp. 27, 30. 
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child pornography on the family computer.  No timeframe was provided.  Nicole told the probation 

officer that the appellant’s brother had attempted to wipe the computer clean.  Again, no timeframe 

was given.   

11. The probation officer directed Nicole Gravelle to put the computer in a safe place.  The 

probation officer discussed safety planning with Nicole who at the time intended to leave the 

relationship, and indicated that she would eventually be leaving the residence.  The probation 

officer told Nicole that she would be contacting police about the computer.14  The probation officer 

advised Nicole that the appellant had been remanded from the Sudbury jail and was expected in 

bail Court.15  

12. Minutes later, Nicole’s sister Natalie Gravelle contacted the probation officer and reported 

seeing child pornography on the computer at an unspecified time.  The officer called the Sudbury 

Crown Attorney’s office and relayed the information.  She suggested to the Crown’s office that 

the appellant should not be released on bail until the computer could be seized from the home.16  

The probation officer then contacted Sudbury Police and relayed the information.17  She indicated 

that the appellant was on probation under her supervision, and that he was presently in bail Court.  

The probation officer emphasized to police her belief that the computer should be seized from the 

home that day.18 

13. The Crown Attorney and police knew that the appellant was in custody and that he had 

possessory and privacy interests in the home and the computer.  Three days earlier, on October 19, 

2012, this Court’s judgment in R. v. Cole, [2012] 3 S.C.R. 34 was released, rejecting third party 

                                                           
14 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, p. 34. 
15 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, p. 46 
16 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, pp. 47, 48. 
17 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, pp. 48-49. 
18 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, pp. 56, 57. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/12615/1/document.do
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consent under s. 8 of the Charter.  The appellant was not notified and no attempt was made to 

solicit his consent to a warrantless search.  The probation officer noted that at 2:40 p.m. on October 

22, 2012, the appellant was admitted to the Sudbury jail on remand.  He remained in custody until 

October 29, 2012.19 

 
d) The warrantless “third party consent” search  

14. Cst. Kevin Santi of the Sudbury Police Cybercrime Unit was dispatched at 10:37 a.m.  He 

arrived at the residence at 11:11 a.m. in full uniform, driving a marked cruiser, wearing a bullet-

proof vest and armed with a baton, firearm, and pepper-spray.20  Nicole Gravelle did not know 

police were coming beforehand, and did not know that police intended to seize the computer from 

the residence.21   

15. The application judge found that it was clear from the start that Cst. Santi attended the 

residence with the specific purpose of seizing the computer.22  Cst. Santi told Nicole Gravelle this 

when he arrived.  At some point, Natalie Gravelle was called to attend.  The appellant’s daughter 

was home.  Nicole recalled her daughter was in the basement using the computer or playing video 

games.23 

16. Nicole Gravelle believed Cst. Santi could take the computer regardless of what she thought.  

She did not think she had an option to say no.24  Cst. Santi produced a Consent to Search form25.  

Nicole signed the form because she believed the officer could take the computer whether she was 

agreeing to it or not.  She was nervous and believed the officer was the law and that she had to do 

                                                           
19 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, pp. 58, 59. 
20 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, pp. 16, 17. 
21 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, pp. 135, 138, 139. 
22 Judgment of Guay J., November 30, 2015, AR, Tab 1, para. 11. 
23 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, pp. 140, 143. 
24 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, pp. 144-155. 
25 Exhibit #3, Consent to Search (Nicole Gravelle), October 22, 2012, AR, Tab 12. 
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what the law wanted.  Cst. Santi did not tell Nicole that if she did not consent, he would require a 

search warrant.26   

e) No exigency and no grounds to obtain a search warrant 

17. Cst. Santi relied exclusively on third-party consent for the search and seizure of the 

computer from the home.27  He took written statements from Nicole and Natalie Gravelle, posing 

a single question, “What happened?”28  The witness placed their observations sometime in May 

2011.  Nicole Gravelle did not report the issue before October 22, 2012.  Natalie Gravelle claimed 

she reported the issue in May 2011 but that nothing was done.29  There was no police record of 

any May 2011 complaint.30  

18. Cst. Santi did not believe he had grounds to obtain a search warrant to take the computer 

from the home.31  He was not acting on any common-law search authority, like hot pursuit, or the 

protection of the safety of persons from serious harm, and was not relying on any statutory search 

power32.  Cst. Santi asked no questions of Nicole or Natalie Gravelle regarding the extent of the 

appellant’s privacy interest in the computer.33  He assumed that Nicole Gravelle could consent to 

the warrantless search and seizure because the computer was “matrimonial property” within the 

appellant’s residence.34  Cst. Santi did not refer to any case law on the issue of third party consent.  

He did not seek legal advice from the Crown Attorney, and did not seek input from any superior 

officer.35  

                                                           
26 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, p. 70. 
27 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, p. 53. 
28 Exhibits #1 and 2, statements of Natalie Gravelle and Nicole Gravelle, October 22, 2012, AR, Tabs 10, 11. 
29 Transcript of proceedings, August 10, 2015, Appellant’s Record (PART V), Tab 1, pp. 78-79.  
30 Transcript of proceedings, August 12, 2015, Appellant’s Record (PART V), Tab 3, pp. 33-36. 
31 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, p. 58, 71. 
32 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, p. 53. 
33 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, p. 50. 
34 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, p. 51 
35 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, pp. 56-57. 
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19.  The application judge found that if Cst. Santi did not know, he clearly ought to have known 

the appellant was in custody or at least asked Nicole Gravelle where her spouse was.  The 

application judge found that the officer failed to exercise due diligence in respect of the appellant’s 

Charter interests.36 

20. The application judge found that the warrantless search could not be justified on the basis 

of exigent circumstances.37  Cst. Santi agreed that because the appellant was not present, he could 

have taken steps to preserve the scene, but he did not believe that he had grounds to obtain a search 

warrant to take the computer from the home, which was the reason why he instead sought Nicole’s 

consent38. 

21. Cst. Santi knew that the appellant had a high expectation of privacy in his home and in the 

computer.  If he knew the appellant was in custody or at the neighbour’s, he would have given the 

appellant the opportunity to consent or not consent. 39 Cst. Santi knew the appellant was the target 

of the search.  He knew that the appellant, not his spouse, would be the one to feel the consequences 

of the search.  He agreed that if the appellant was present at the home, he would have given the 

appellant the opportunity to seek legal advice, and to consent or not consent to the seizure of the 

computer.  Although he lacked grounds for a search warrant, Cst. Santi agreed he could have 

secured the scene and had another officer ask the appellant for permission to take the computer 

from his home.40   

 

 

                                                           
36 Judgment of Guay J., November 30, 2015, AR, Tab 1, paras. 13, 18. 
37 Judgment of Guay J., November 30, 2015, AR, Tab 1, para. 40. 
38 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, p. 58, 71. 
39 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, pp. 57-58, 73-74. 
40 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, pp. 57-58, 73-74. 
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f) Retention of the computer pending a search warrant violated s. 8 of the Charter 

22. Cst. Santi did not report to a justice following the warrantless seizure as required by ss. 

489.1 and 490 of the Criminal Code.  He had no explanation for why he failed to report in the 

appellant’s case.41  No report to a justice was ever filed in relation to the October 22, 2012 

warrantless seizure.  A report was filed but this was in relation to the February 26, 2013 search 

warrant to re-seize the computer from the police property locker for the purpose of searching its 

contents.  The application judge found this case of non-compliance42 with ss. 489.1 and 490 of the 

Criminal Code constituted a breach of s. 8 of the Charter, based on R. v. Garcia-Machado, 2015 

ONCA 569. 

 
g) The subsequent warrant to search the contents of the computer was invalid 

23. On October 22, 2012, Cst. Santi provided the statements of fact he obtained from Nicole 

and Natalie Gravelle and the Consent to Search form signed by Nicole to the affiant, Det. Cst. 

Blair Ramsay.  The substantive information concerning child pornography given to the affiant was 

limited to the content of the October 22, 2012 statements of fact.  The affiant Ramsay prepared an 

Information to Obtain which was sworn on February 26, 2013.43  A warrant to search under s. 487 

of the Criminal Code was granted that day44, to be executed at the police property locker on 

February 28, 2013. 

24. The Court of Appeal held that the application judge reasonably concluded that, on the 

record as amplified and corrected, the February 26, 2013 search warrant could not reasonably have 

issued.45  The Court of Appeal agreed that the circumstances of the case were like those in R. v. 

                                                           
41 Transcript of proceedings, August 11, 2015, Appellant’s Record (PART V), Tab 2, pp. 80-82. 
42 Judgment of Guay J., November 30, 2015, AR, Tab 1, para. 47. 
43 Exhibit #7, Information to Obtain, February 26, 2013, AR, Tab 16. 
44 Exhibit #6, Warrant to Search, February 26, 2013, AR, Tab 15. 
45 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 1, para. 83. 

https://www.canlii.org/en/on/onca/doc/2015/2015onca569/2015onca569.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2015/2015onca569/2015onca569.html?resultIndex=1
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Morelli, [2010] 1 S.C.R. 253, and the warrant could not reasonably have issued.46  The Court of 

Appeal further found that the application judge reasonably found the ITO contained misleading 

information and omitted relevant information known to police.47  The Court of Appeal upheld the 

application judge’s conclusion that the unwarranted search of the computer violated s. 8 of the 

Charter. 

  

                                                           
46 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 1, paras. 90-91. 
47 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 1, para. 103. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/7847/1/document.do
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PART TWO:  STATEMENT OF ISSUES 

25. The issues on appeal may be stated as follows: 

1. Did the Court of Appeal err in holding that a third party, the appellant’s common-
law spouse, could consent to a police search of the home and seizure of the computer 
absent any other legal authority, rendering the state conduct reasonable under s. 8 of 
the Charter? 

 
 Yes.  The doctrine of third party consent has been rejected by this Court’s jurisprudence.  

The longstanding recognition of a person’s dwelling-house as commanding the highest 
level of protection from the state strengthens this conclusion.  The state should not be 
permitted short-cuts to the constitutional requirement for prior judicial authorization to 
search dwelling-houses.  An exception to the prohibition on third party searches under s. 8 
of the Charter based on joint residency is contrary to firmly rooted legal and police 
considerations.  

 
2. If the answer to (1) is yes, should the evidence obtained be excluded pursuant to s. 

24(2) of the Charter? 
 
 Yes.  The state conduct was at the serious end of the spectrum.  The cumulative impact on 

the appellant’s Charter-protected interests could not have been greater.  The long-term 
effect on the administration of justice would be harmed if society’s interest in an 
adjudication on the merits were permitted to override the serious misconduct and its impact 
in this case. 

 
3. If the answer to (1) is no, did the Court of Appeal err in holding that the violations of 

s. 8 of the Charter, including the illegal search of the computer pursuant to an invalid 
search warrant, did not require the exclusion of the evidence pursuant to s. 24(2) of 
the Charter? 

 
 Yes.  For substantially the same reasons as Fish J. for the majority in Morelli, the long-

term repute of the administration of justice would be undermined if criminal trials were 
permitted to proceed on the strength of evidence obtained from home computers on the 
basis of misleading, inaccurate, and insufficient information upon which a search warrant 
is issued.  
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PART THREE: STATEMENT OF ARGUMENT 

1. GENERAL PRINCIPLES 

a) Section 8 of the Charter and the sanctity of the home from state intrusion 

26. Section 8 of the Charter guarantees the right to be secure against unreasonable search and 

seizure.  It provides constitutional protection for a right to privacy.  As observed by La Forest J. in 

R. v. Dyment, [1988] 2 S.C.R. 417, at para. 17, this personal right is “[g]rounded in man’s physical 

and moral autonomy” and as such, is “essential for the well-being of the individual.  For this reason 

alone, it is worthy of constitutional protection., but it also has profound significance for the public 

order.  The restraints imposed on government to pry into the lives of the citizen go to the essence 

of a democratic state.” 

27. It has long been recognized that of all “places,” a person’s dwelling-house commands the 

highest level of protection from the state:  Semayne’s Case, [1558-1774] All E.R. Rep. 62 (1604), 

at p. 63; R. v. Feeney, [1997] 2 S.C.R. 13, at para. 43; R. v. Godoy, [1999] 1 S.C.R. 311, at para. 

19; R. v. Tessling, [2004] 3 S.C.R. 432, paras. 14, 22; R. v. MacDonald, [2014] 1 S.C.R. 37, at 

para. 26.  Justice Cory stated in R. v. Silveira, [1995] 2 S.C.R. 297, at para. 140, “[t]here is no 

place on earth where persons can have a greater expectation of privacy then within their ‘dwelling 

house.”  Without exception, home dwellers enjoy heightened privacy rights, as “[a] person can 

expect that his home can and should be a safe castle of privacy”:  R. v. Belnavis, [1997] 3 S.C.R. 

341, para. 39.  Accordingly, a warrantless search of a home will almost always be unreasonable 

under s. 8 of the Charter. 

28. The rich history of the special privacy interest in the home was increased even further with 

the advent of the Charter:   Hunter v. Southam Inc., [1984] 2 S.C.R. 145, Dickson J. (as he was 

then), at p. 158.  The shift in the emphasis from trespass and property rights to the reasonableness 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/375/1/document.do
http://www.commonlii.org/uk/cases/EngR/1572/333.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1508/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1682/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2183/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/13410/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1256/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1544/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1544/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/5274/1/document.do
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of the search directly impacted the disposition of Hunter, which held that searches may only be 

done after authorization from an independent judicial body, which has approved the 

reasonableness of the proposed search.  The purpose of the s. 8 Charter right is to prevent 

unreasonable intrusions on privacy, not to sort them out from reasonable intrusions after they have 

occurred. 

29. In R. v. Feeney, [1997] 2 S.C.R. 13, Sopinka J., for the majority, observed that s. 8 of the 

Charter seeks a balance between the individual’s privacy interest in their home and society’s 

interest in effective law enforcement.  Citing Hunter, Sopinka J. at para. 44 held the increased 

protection of the home in the Charter-era tipped the balance in favour of the individual’s privacy 

interest: “in general, the privacy interest outweighs the interest of the police and warrantless arrests 

in dwelling homes are prohibited.”  In R. v. Côté, [2011] 3 S.C.R. 215, at para. 84, Cromwell J. 

for this Court reiterated the importance of prior judicial authorization to s. 8’s vitality, noting, 

“Thus, prior authorization is directly related to, and forms part of, an individual’s reasonable 

expectation of privacy.”  In R. v. Vu, [2013] 3 S.C.R. 657, Cromwell J., writing for this Court at 

para. 46, reiterated the principle that prior authorization is a “cornerstone of our search and seizure 

law.”   

30. There are limited exceptions to the requirement for prior judicial authorization for state 

intrusions of a dwelling house.  In exceptional circumstances, s. 8 of the Charter permits such 

warrantless searches where there is a legitimate imminent threat to life or safety, or where there is 

an imminent risk of loss or destruction of evidence and where grounds for obtaining a warrant 

exist but it would be impractical to obtain one:  R. v. Silveira, [1995] 2 S.C.R. 297; R. v. Feeney, 

[1997] 2 S.C.R. 13; s. 487.11, Criminal Code; s. 529.3, Criminal Code; R. v. Golub, 1997 CanLII 

6316 (ONCA); R. v. Adams, 2001 CanLII 16024 (ONCA); R. v. Godoy, [1999] 1 S.C.R. 311; R. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/1508/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7962/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/13327/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1256/1/document.do
https://www.canlii.org/en/on/onca/doc/1997/1997canlii6316/1997canlii6316.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/1997/1997canlii6316/1997canlii6316.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2001/2001canlii16024/2001canlii16024.html?resultIndex=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1682/1/document.do
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v. Kelsy, 2011 ONCA 605; R. v. MacDonald, [2014] 1 S.C.R. 37; R. v. Paterson, [2017] 1 S.C.R. 

202.   

31. In R. v. MacDonald, [2014] 1 S.C.R. 37, Lebel J., for the majority observed at para. 38, 

“Such restraints on safety searches are particularly important in the context of a search in a private 

home, as in the case at bar, which concerns a serious invasion of Mr. MacDonald’s privacy in his 

home.”  The special privacy interest in one’s home has further been amplified by technology.  

Binnie J.’s observation in R. v. Tessling, [2004] 3 S.C.R. 432 at para. 22 of the home as “the place 

where our most intimate and private activities are most likely to take place” now more than ever 

includes the added dimension of electronic devices we use and store in our homes and the vast 

amounts of private information they reveal. “It is difficult to imagine a more intrusive invasion of 

privacy than the search of a personal or home computer”:  R. v. Vu, [2013] 3 S.C.R. 657, para. 40; 

R. v. Morelli, [2010] 1 S.C.R. 253, para. 105; R. v. Cole, [2012] 3 S.C.R. 34, at para. 3. 

 
b) Assessing reasonable expectations of privacy 

32. Determining whether a privacy claim attracts constitutional protection starts with the 

existence or absence, and degree of a reasonable expectation of privacy.  This is to be determined 

on the “totality of the circumstances,” as stated in R. v. Edwards, [1996] 1 S.C.R. 128a case 

concerning territorial privacy.  The relevant factors, and their weight, will differ depending on the 

particular context.   

33. Edwards dealt with a purely territorial privacy claim.  In Edwards, the apartment, which 

was the subject of the drug search, was rented by the accused’s girlfriend.  The accused stayed at 

the apartment periodically and had left there immediately before his arrest and just prior to the 

search.  Cory J., for the majority, held that the accused had no reasonable expectation of privacy.  

He referred at para. 50 to the accused as “no more than an especially privileged guest.”  Cory J. 

https://www.canlii.org/en/on/onca/doc/2011/2011onca605/2011onca605.html?resultIndex=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/13410/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/16484/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/16484/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/13410/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2183/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/13327/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7847/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/12615/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1340/1/document.do
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observed that the accused had no authority to regulate access to the apartment, no ability to exclude 

others from the apartment, and had made no contribution to the maintenance of the apartment.  At 

para. 45, Cory J. provided a non-exhaustive list of relevant factors in assessing the totality of the 

circumstances: 

(i) presence at the time of the search; 
(ii) possession or control of the property or place searched; 
(iii) ownership of the property or place; 
(iv) historical use of the property or item; 
(v) the ability to regulate access, including the right to admit or exclude others from the place; 
(vi) the existence of a subjective expectation of privacy; and 
(vii) the objective reasonableness of the expectation. 
 
34. Edwards identified control as a key factor in the assessment of a territorial privacy claim.  

This Court recently reaffirmed this in R. v. Jones, [2017] S.C.J. No. 60, at para. 40: “The control 

and access factors have also been particularly salient in territorial privacy cases.  As suggested 

above, land owners and tenants have a practical ability to exclude visitors from their territory and 

maintain a choice to be left alone by controlling access to their domicile (R. v. Patrick, [2009] 1 

S.C.R. 579; R. v. Edwards, [1996] 1 S.C.R. 128; R. v. Pugliese (1992), 71 C.C.C. (3d) 295 (Ont. 

C.A.).” 

35. Some additional principles inform the analysis.  First, the protection afforded by s. 8 of the 

Charter should be interpreted broadly and purposively given the importance of privacy to personal 

security, self-fulfillment, autonomy, and to the maintenance of a free and democratic society:  R. 

v. Spencer, [2014] 2 S.C.R. 212, para. 15.  It follows that a generous and purposive approach 

should be taken when evaluating whether a reasonable expectation of privacy exists since this is 

“the threshold for accessing the protection afforded by s. 8”:  R. v. Marakah, 2016 ONCA 542, 

para. 100. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/16897/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1340/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/14233/1/document.do
https://www.canlii.org/en/on/onca/doc/2016/2016onca542/2016onca542.html?autocompleteStr=r.%20v.%20marakah&autocompletePos=2
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36. Second, the reasonable expectation of privacy inquiry is fact-specific but must also reflect 

a normative evaluation of societal expectations as they relate to personal privacy:  R. v. Le, 2018 

ONCA 56, para. 49.  The assessment of whether a person has a reasonable expectation of privacy 

is not limited by, or dependent upon, property law concepts.  Those concepts can, however, inform 

the inquiry into issues like control or access that are central when real property is the subject matter 

of that inquiry. 

37. Third, the analysis should not too narrowly focus on the particular circumstances of the 

case.  Section 8 of the Charter is concerned with the degree of privacy needed to maintain a free 

and open society, not necessarily the degree of privacy expected by the individual or respected by 

the state in a given situation:  R. v. Ward, 2012 ONCA 660, para. 86.  As Binnie J. wrote in R. v. 

M.(A.), [2008] 1 S.C.R. 569, s. 8 protects personal privacy interests that “…the citizen believes 

ought to be respected by the government and “that society is prepared to recognize as 

‘reasonable’”. 

38. Fourth, the fact that the content of the private information or nature of the private activity 

reveals criminality does not diminish the asserted privacy claim or disqualify it from constitutional 

protection.  Rather, the question must be framed in broad and neutral terms”:  R. v. Wong, [1990] 

3 S.C.R. 36, para. 20; see also R. v. Spencer, [2014] 2 S.C.R. 212 at para. 36, citing Binnie J. in 

Patrick, supra. 

 
2. 3RD PARTY CONSENT DWELLING-HOUSE SEARCHES VIOLATE SECTION 8 

a) The Court of Appeal’s holding is contrary to this Court’s jurisprudence  

39. The application judge concluded that a third party cannot validly consent to a search or 

otherwise waive a constitutional protection on behalf of another.48  In doing so he relied, the 

                                                           
48 Judgment of Guay J., November 30, 2015, AR, Tab 1, para. 19-20. 

https://www.canlii.org/en/on/onca/doc/2018/2018onca56/2018onca56.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2018/2018onca56/2018onca56.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2012/2012onca660/2012onca660.html?resultIndex=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/4628/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/683/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/683/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/14233/1/document.do
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appellant submits correctly, upon this Court’s judgment in R. v. Cole, [2012] 3 S.C.R. 34, at paras. 

77-79.  Cole involved a teacher charged with child pornography offences.  During routine 

maintenance, a school technician found images of a female student on the accused’s work-issued 

laptop.  The principal seized the laptop, and the school made copies of the files.  The laptop 

computer and the copied files were turned over to police, who examined the files without a search 

warrant. 

40. In Cole, before this Court, the Crown offered an alternative legal justification for the 

warrantless search:  third party consent.  The Crown argued that the employer (a third party), could 

validly consent to a warrantless search or seizure of a computer issued to one of its employees.  

Fish J. observed that the underlying premise of the Crown’s submission was that a third party may 

waive another person’s privacy interest – thereby disengaging that person’s guarantee under s. 8 

of the Charter.  At paras. 75-78, Fish J. for the Court (Abella J. dissenting on remedy only) wrote 

as follows: 

75 In the United States, unlike in Canada, there is high authority for a doctrine 
of third party consent (United States v. Matlock, 415 U.S. 164 (1974); Illinois v. 
Rodriguez, 497 U.S. 177 (1990)). 
 
76 Matlock is premised on the notion that third-party consent is justifiable 
because the individual voluntarily assumed the risk that his information would 
fall into the hands of law enforcement (see United States v. Ziegler, 474 F.3d 
1184 (9th Circ. 2007), at p. 1191). However, this Court rejected that sort of "risk 
analysis" in R. v. Duarte, [1990] 1 S.C.R. 30, at pp. 47-48, and R. v. 
Wong, [1990] 3 S.C.R. 36, at p. 45. 
 
77 Moreover, the doctrine of third party consent is inconsistent with this 
Court's jurisprudence on first party consent. As Iacobucci J. explained 
in Borden, at p. 162, "[i]n order for a waiver of the right to be secure against an 
unreasonable seizure to be effective, the person purporting to consent must be 
possessed of the requisite informational foundation for a true relinquishment of 
the right." 
 
78 For consent to be valid, it must be both voluntary and informed. The 
adoption of a doctrine of third party consent in this country would imply that the 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/12615/1/document.do
https://advance.lexis.com/document/?pdmfid=1505209&crid=7697ab8d-725d-408c-8c4b-8e892c3df856&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F8T-N3V1-FH4C-X21C-00000-00&pddocid=urn%3AcontentItem%3A5F8T-N3V1-FH4C-X21C-00000-00&pdcontentcomponentid=281150&pdshepid=urn%3AcontentItem%3A5FDR-R0C1-FC1F-M01B-00000-00&pdteaserkey=sr0&pdicsfeatureid=1517129&pditab=allpods&ecomp=Lfrk&earg=sr0&prid=253903b4-8ab0-4a49-a815-716b509495b6
https://advance.lexis.com/document/?pdmfid=1505209&crid=7697ab8d-725d-408c-8c4b-8e892c3df856&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F8T-N3V1-FH4C-X21C-00000-00&pddocid=urn%3AcontentItem%3A5F8T-N3V1-FH4C-X21C-00000-00&pdcontentcomponentid=281150&pdshepid=urn%3AcontentItem%3A5FDR-R0C1-FC1F-M01B-00000-00&pdteaserkey=sr0&pdicsfeatureid=1517129&pditab=allpods&ecomp=Lfrk&earg=sr0&prid=253903b4-8ab0-4a49-a815-716b509495b6
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police could interfere with an individual's privacy interests on the basis of a 
consent that is not voluntarily given by the rights holder, and not necessarily 
based on sufficient information in his or her hands to make a meaningful choice. 
 
79 I would therefore reject the Crown's contention that a third party could 
validly consent to a search or otherwise waive a constitutional protection on 
behalf of another. 

 
41. LaForme J.A., for the Court of Appeal, accepted that the prohibition in Cole on third party 

consent was binding, but took the view that in cases of joint residents, an exception to the 

prohibition arose.  He wrote at para. 46, “In the case of joint residents, the question is not whether 

one resident can waive the constitutional rights of another.  Of course they cannot.  Rather, the 

question is what, if any, impact the fact of joint residency has on one’s expectations of privacy, 

assessed in the totality of the circumstances.”49  At para. 62, LaForme J.A. summarized his analysis 

as follows:50 

62 In sum, on the facts of this case, whatever interest Reeves retained in the 
home and the physical object of the computer were severely diminished.  Indeed, 
in light of the history and legal status between them, it would have been within 
Reeves’ reasonable expectations that Nicole might have a legitimate interest in 
consenting to police access to the shared space and property.  It was not 
reasonable for Reeves to expect Nicole would not be able to consent to police 
entry into the common areas of the home or to the taking of the shared computer.  
[Emphasis added].   

 
42. The appellant submits that the Court of Appeal’s holding was contrary to this Court’s 

universal rejection in Cole of third-party consent searches under s. 8 of the Charter.  Although the 

Court purported to distinguish Cole, its ratio decidendi fundamentally rested on the very 

“assumption of risk” analysis that this Court rejected in Cole. The judgment of the Court of Appeal 

at once re-affirmed this Court’s unequivocal holding in Cole that a third party cannot consent to a 

search or seizure or otherwise waive another’s s. 8 Charter right, but in the same breath concluded 

                                                           
49 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 2, para. 46. 
50 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 2, para. 62. 
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that the application judge erred in finding that the consent of the third party could not authorize 

the warrantless search and seizure.  The appellant also submits that the Court of Appeal erred in 

its analysis of the nature and extent of the appellant’s privacy interests affected by the state 

conduct. 

 
b) This Court’s rejection of the “risk analysis” rationale for third party consent searches 
 
43. Contrary to the exception to the s. 8 Charter prohibition on third party consent searches 

posited by the Court of Appeal, Fish J. for this Court in Cole specifically referred to the “high 

authority” in American jurisprudence recognizing the validity of third party consent searches in 

United States v. Matlock, 415 U.S. 164 (1974).  Matlock was quintessentially a “joint residents” 

case.  Matlock was arrested by police in front of the home he shared with his spouse.  After the 

arrest, and without asking for Matlock’s consent, his spouse allowed police to enter and gave her 

consent to search the bedroom that she and Matlock shared, specifically a dresser, which resulted 

in a seizure. 

44. In Matlock, Justice White for the majority held “The consent of one who possesses 

common authority over premises or effects is valid as against the absent, nonconsenting person 

with whom that authority is shared.”  The majority elaborated on the idea of “common authority,” 

stating that it is “not to be implied from the mere property interest a third party has in the property,” 

instead it: 

rests…on mutual use of the property by persons generally having access or 
control for most purposes, so that it is reasonable to recognize that any of the co-
inhabitants has the right to permit the inspection in his own right and that the 
others have assumed the risk that one of their number might permit the common 
area to be searched. 
 

45. The rationales of “common authority” and “assumption of risk” are two sides of the same 

coin.  Under this theory, the answer to the question, “why has one occupant assumed the risk that 

https://supreme.justia.com/cases/federal/us/415/164/
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another joint occupant might consent to a search?” is “because each joint occupant has common 

authority to consent to a search.”  The holding in Matlock was based on the premise that the third 

party has common authority over the premises or effects; therefore, the primary party has assumed 

the risk of state intrusion.  In his dissent, Justice Douglas argued that the “crucial finding” was not 

whether the third party could consent, but that there were no exigent circumstances excusing police 

from obtaining a warrant.  He argued that the “fatal” error in not procuring a warrant reduced the 

4th Amendment to “empty phrases.” 

46. The “assumption of risk” analysis from American 4th Amendment jurisprudence was 

rejected by Fish J. for this Court in Cole at para. 76 as a stranger to the reasonable expectations of 

Canadians protected by s. 8 of the Charter.  Recently, in R. v. Marakah, [2017] S.C.J. No. 59, 

McLachlin C.J. for a majority of this Court re-affirmed the prevailing view that such “risk 

analysis” cannot limit s. 8’s protection of personal privacy from unreasonable state intrusion:  

paras. 40-41, 45. 

47. By sharing a home and its contents with others, a person may reasonably be taken to assume 

the risk that his words and activities therein may be disclosed by a co-resident.  As La Forest J. for 

this Court held in R. v. Duarte, [1990] 1 S.C.R. 30, the law recognizes that we inherently have to 

bear the risk of the “tattletale.”  We also reasonably bear the risk that a co-resident may inform 

police about one’s household affairs which may, in turn, provide the state with grounds for a search 

warrant.  If a person threatens the life or safety of an occupant, a warrantless entry may be viewed 

as a reasonable invasion of privacy.  However, critically, the appellant submits that the risk posited 

by the judgment of the Court of Appeal is of an entirely “different order of magnitude.”51  There 

can be no similarity between these reasonable risks of shared living, and the risk that police, at the 

                                                           
51 R. v. Duarte, [1990] 1 S.C.R. 30, para. 30, La Forest J. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/16896/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/559/1/document.do
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sole discretion of a third-party resident, can enter the absent resident’s home and carry out a 

warrantless search or seizure in the hopes of possibly finding evidence, doing away entirely with 

the minimum constitutional threshold for subordinating the expectation of privacy to the needs of 

law enforcement. 

 
c) The appellant did not relinquish control of his residence or its contents 

48. The crux of the disagreement between the majority and Justice Moldaver’s dissent (with 

Côté J.) in Marakah was the importance of control in the reasonable expectation of privacy 

analysis.  For McLachlin C.J., Marakah and his accomplice shared control over their electronic 

conversation, and this was “only one factor to be considered in the totality of the circumstances” 

(para. 44).  For Moldaver J., once the communication was received, Marakah retained no control 

over what the recipient would do with it (para. 99).  The information came within the recipient’s 

exclusive control and he was free to share it with anyone, at any time, and for any purpose (para. 

145).  For Moldaver J., this complete relinquishment of control rendered Marakah’s expectation 

of privacy unreasonable. 

49. Critically, the dissenting opinion recognized that control is not the exclusive consideration 

that informs the reasonable expectation of privacy analysis.  At para. 130, Moldaver J. further 

wrote as follows: 

130 …And there are exceptional cases where control is not necessary. Where 
a loss of control over the subject matter is involuntary, such as where a person is 
in police custody or the subject matter is stolen from the person by a third party, 
then a reasonable expectation of personal privacy may persist: see Stillman, at 
paras. 61-62 (privacy may persist in a tissue discarded while in police 
custody); R. v. Law, 2002 SCC 10, [2002] 1 S.C.R. 227, at para. 28 (privacy may 
persist in a safe stolen by a third party). In general, however, recognizing a 
reasonable expectation of privacy in the face of a total absence of control is, in 
my view, both unprecedented and antithetical to the notion of personal privacy. 
Some measure of control is therefore generally necessary to establish standing.  
[Emphasis added]. 

https://advance.lexis.com/document/?pdmfid=1505209&crid=8ec96b1a-6fff-4958-ad7c-b0513f1869b7&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5R4H-HSG1-F4GK-M158-00000-00&pddocid=urn%3AcontentItem%3A5R4H-HSG1-F4GK-M158-00000-00&pdcontentcomponentid=281012&pdshepid=urn%3AcontentItem%3A5R76-SNG1-K054-G36W-00000-00&pdteaserkey=sr0&pdicsfeatureid=1517129&pditab=allpods&ecomp=Lfrk&earg=sr0&prid=3aca94ee-6319-4852-97af-625cfbfe68ed
https://advance.lexis.com/document/?pdmfid=1505209&crid=8ec96b1a-6fff-4958-ad7c-b0513f1869b7&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5R4H-HSG1-F4GK-M158-00000-00&pddocid=urn%3AcontentItem%3A5R4H-HSG1-F4GK-M158-00000-00&pdcontentcomponentid=281012&pdshepid=urn%3AcontentItem%3A5R76-SNG1-K054-G36W-00000-00&pdteaserkey=sr0&pdicsfeatureid=1517129&pditab=allpods&ecomp=Lfrk&earg=sr0&prid=3aca94ee-6319-4852-97af-625cfbfe68ed
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50. At para. 161, Moldaver J. referred to para. 55 of R. v. Patrick, [2009] 1 S.C.R. 579, where 

in finding the accused did not have a reasonable expectation of privacy this Court relied heavily 

on the fact that the garbage bags were accessible to “street people, bottle pickers, urban foragers, 

nosey neighbours and mischievous children, not to mention dogs and assorted wildlife,” as well 

as to “the garbage collectors and the police.”  Thus, where there has been a voluntary 

relinquishment of the subject matter of the search to the public at large (as Moldaver J. viewed 

Marakah’s received electronic message), there can be no reasonable expectation of privacy.52  The 

appellant submits however this relinquishment does not apply where (1) a temporary loss of direct 

control over the subject matter is involuntary (particularly where it is the result of coercive state 

action); or (2) where there is an absence of exclusive control as opposed to a total absence of 

control. 

51. In respect of the latter scenario, Moldaver J. explained at paras. 132-135 that control does 

not need to be exclusive to support a reasonable expectation of privacy, citing cases where a 

person’s reasonable expectation was not defeated by their awareness that others shared access or 

some measure of control over the subject matter of the search.  At para. 135, Moldaver J. noted 

that if, for example, Marakah and his accomplice shared control over the accomplice’s phone, “Mr. 

Marakah would have shared control over the text message conversations on Mr. Winchester’s 

phone, and his expectation of personal privacy in those conversations would in all likelihood be 

reasonable.” 

52. The appellant submits that the Court of Appeal erred in finding that the appellant’s 

reasonable expectation of privacy in his home and its contents was “greatly diminished”53 as a 

                                                           
52 At para. 116, Moldaver J. referred to other examples illustrating the significance of the relinquishment of control to 
the reasonableness of a privacy expectation. 
53 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 2, para. 59. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/7611/1/document.do
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result of the probation order giving his spouse revocable consent to contact.54  To the extent that 

the appellant’s control of the subject matter of the search was affected by his spouse’s withdrawal 

of consent and/or by his detention in custody on unrelated charges, any loss of control over his 

home and property was involuntary, and was the result of the coercive power of the state.  The 

circumstances could not be likened to the type of voluntary relinquishment of control contemplated 

in Marakah. 

53. Moreover, the Court of Appeal’s analysis focussed exclusively on this one factor, contrary 

to the “totality of the circumstances” approach in Edwards.  The appellant had a strong connection 

subject matter of the search.  He was an owner of the home.  He contributed to its purchase.  He 

contributed to the mortgage.  He lived in it for 10 years.  Notwithstanding the probation order, the 

appellant had otherwise uninterrupted historical use of the home and the computer – right up to 

the date of the search - which came with the ability to regulate access, including the right to admit 

or exclude others from the place, and the computer, which was password-protected.  In these 

circumstances, the appellant’s expectation of privacy was strong, and was not diminished by the 

temporary and involuntary loss of control caused by state action.  In addition, as Moldaver J. 

recognized in Marakah at para. 136, control need not always be direct.  A person may be 

temporarily absent from their home, but continues to exercise constructive control over his home 

and chattels.55  

54. The Court of Appeal further erred by finding that the appellant had a diminished privacy 

expectation in “the physical object of the computer.”56  In assessing the subject matter of the search 

                                                           
54 These conditions are pervasive in domestic-related charges, including for accused on pre-trial release conditions.  
The holding by the Court of Appeal suggests that any person subject to such conditions, to maintain s. 8 protection, 
would need to move into a separate residence and take their belongings with them, or bear the risk of warrantless 
seizure at any time. 
55 See also Criminal Code, s. 4(3). 
56 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 2, paras. 61-62. 
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for the purposes of the reasonable expectation of privacy analysis, the court must determine “what 

the police were really after.”  Properly characterized, the subject matter was not “the physical 

object of the computer,” but was the “electronic roadmap” of what the appellant had allegedly seen 

and done on the computer, see R. v. Cole, [2012] 3 S.C.R. 34 at para. 78: “Because the appellant 

had a continuing privacy interest in this information, the transfer of the disc with the temporary 

internet files to the police was a “seizure” within the meaning of s. 8 of the Charter.”  The appellant 

submits that the Court of Appeal erred in finding that seizing the computer “did not imperil any of 

his legitimate interests, beyond mere property rights.”  The computer, and the special privacy 

interests it contained, was not tantamount to the taking of a cupboard or filing cabinet from the 

appellant’s home.    

 
d) Canadians do not reasonably expect to give up s. 8 protection by sharing a home 

55. The appellant submits that the recognition of a common law power to search based on third 

party consent, as suggested by the judgment of the Court of Appeal, taken to its logical conclusion 

would significantly erode the cornerstone of s. 8 Charter jurisprudence – the requirement of prior 

judicial authorization – and would seriously undermine the special protection from the state of 

one’s home. 

56. In R. v. Mercer, 1992 CanLII 7729 (ONCA), Arbour J.A. (as she was then) for the Court 

concluded that a person renting a hotel room had a reasonable expectation of privacy that was not 

limited by the risk that hotel staff could enter the room.  In concluding that the warrantless search 

could not be justified by the consent of hotel management, Arbour J.A. drew from this Court’s 

judgment in R. v. Wong, [1990] 3 S.C.R. 36, where La Forest J. framed the analysis as follows (at 

pp. 45-46): 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/12615/1/document.do
https://www.canlii.org/en/on/onca/doc/1992/1992canlii7729/1992canlii7729.html?resultIndex=12
https://scc-csc.lexum.com/scc-csc/scc-csc/en/683/1/document.do
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In the place of "risk analysis", R. v. Duarte approached the problem of 
determining whether a person had a reasonable expectation of privacy in given 
circumstances by attempting to assess whether, by the standards of privacy that 
persons can expect to enjoy in a free and democratic society, the agents of the 
state were bound to conform to the requirements of the Charter when effecting 
the intrusion in question. This involves asking whether the persons whose 
privacy was intruded upon could legitimately claim that in the circumstances it 
should not have been open to the agents of the state to act as they did without 
prior judicial authorization. To borrow from Professor Amsterdam's reflections, 
supra, at p. 403, the adoption of this standard invites the courts to assess whether 
giving their sanction to the particular form of unauthorized surveillance in 
question would see the amount of privacy and freedom remaining to citizens 
diminished to a compass inconsistent with the aims of a free and open society. 

 
57. Arbour J.A. held at para. 16, “In my view, the search of a rented hotel room requires prior 

judicial authorization, unless it is otherwise authorized by a law that respects the same 

constitutional standard, based on the reasonable expectation of hotel guests that their belongings 

left in their room will be sheltered from uninvited state scrutiny.”  Arbour J.A. observed that 

consensual searches were creatures of the common law, resting on the theory that “once an 

individual consents to police action, he in effect waives the right to invoke the normal legal 

protections against the intrusions inherent in such actions.”  As Fish J. for this Court noted in R. v. 

Cole, [2012] 3 S.C.R. 34 (at paras. 77-78), this rationale fundamentally breaks down in the context 

of third party consent.  Arbour J.A. concluded that the third-party consent, which led to the state 

intrusion of Mercer’s privacy, was not an “acceptable substitute for the absence of prior judicial 

authorization.”  Arbour J.A. noted at para. 23 the absence of exigency, “The purpose of the entry 

by the police was to verify the hotel manager’s suspicion that something illegal had taken place in 

the room.  The respondent conceded that the police could not have obtained a search warrant 

because they had insufficient grounds.”  This is what happened in the appellant’s case.   

58. The unacceptability of third party consent as a substitute for prior judicial authorization is 

all the more acute in the context of a dwelling-house.  As Binnie J. observed in R. v. Tessling, 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/12615/1/document.do


26 
 

[2004] 3 S.C.R. 432, “Few things are as important to our way of life as the amount of power 

allowed to police to invade the homes, privacy, and even the bodily integrity of members of 

Canadian society without judicial authorization.”  Substituting the acquiescence of a third-party 

resident in place of prior judicial authorization based on reasonable and probable grounds gives 

police an immeasurably increased amount of power to invade the jealously guarded privacy of 

one’s home.   

59. The appellant submits that the holding of the Court of Appeal in this case permits police, 

of their own initiative, to approach a home and obtain the consent of a third party for the specific 

purpose of a warrantless search, in the absence of prior judicial authorization, in the absence of 

grounds to obtain a search warrant, in the absence of exigent circumstances, and in the absence of 

any attempt to provide the target of the search – who is also a resident and who is the person whose 

constitutional rights are at stake – an opportunity to consent or not consent to the state intrusion.  

Such a rule would permit police to lie in wait until the target of the search was not home, or to 

procure the person’s absence through arrest.  The appellant submits that this is a startling 

proposition. 

60. It cannot be reasonably imputed to the expectations of Canadians that, upon moving in with 

another, joint residents assume the risk that other residents may allow police to search the residence 

at their sole discretion.  A person’s constitutional right under s. 8 of the Charter to be free from 

unreasonable state intrusions of a home should not be so hollowed by the fact that he or she has 

chosen to live with others and not alone.  Such a rule would protect an individual’s privacy interest 

when it is asserted from the entryway to her home, but only for as long as that individual remains 

in that entryway.  If she were to wander away to the backyard, or absent herself temporarily, she 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/2183/1/document.do
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would be taken to have “assumed the risk” of a warrantless search based on some other resident’s 

consent. 

61. The effect of a third-party consent doctrine would be that a home is only a person’s “castle 

and fortress” so long as another resident does not say otherwise.  This invites a regression to a 

property-based law of search and seizure that has long been overridden by the Charter, and would 

effectively hollow the protection of s. 8 to the law of trespass.  The appellant submits, as this Court 

held in Cole, there is nothing inherently reasonable in the notion that one’s right to protection from 

warrantless searches of his or her home is no more than a privilege held at the mercy of his co-

residents, giving the state carte blanche to conduct warrantless searches and eviscerating the 

protection of s. 8. 

62. By choosing to share a home with other persons, joint residents do not relinquish the 

reasonable expectation that the state may not enter this most private place to seize evidence absent 

prior judicial authorization.  As Dickson J. (as he was then) observed in Hunter v. Southam Inc., 

[1984] 2 S.C.R. 145, “the purpose of an objective criterion for granting prior judicial authorization 

to conduct a search or seizure is to provide a consistent standard for identifying the point at which 

the interests of the state in such intrusions come to prevail over the interests of the individual in 

resisting them.”  Permitting warrantless dwelling-house searches solely at the discretion of a third 

party would validate intrusions on the basis of suspicion or less, “and authorize fishing expeditions 

of considerable latitude.” 

 
e) The reasonableness of a search cannot turn on the fortuity of a resident’s location  

63. Contrary to the holding of the Court of Appeal, it is precisely when an individual is absent 

from his or her home that the expectation of protection from state intrusion is at its highest.  This 

is particularly so when an individual’s absence from the home is brought about by the coercive 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/5274/1/document.do
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power of the state.  The appellant submits that there can be no question that Canadians would 

reasonably expect that if the suspected resident were present and objected to the warrantless search 

of his or her home, another resident’s consent could not override the objecting resident’s right to 

refuse the intrusion.   

64. If the protection under s. 8 afforded to one’s home means anything, it must mean that police 

may not undertake a warrantless search of an individual’s home after he has refused his consent to 

such a search.  Similarly, it cannot reasonably be that police could approach the resident targeted 

by the search, fail to obtain his consent, and then proceed to solicit permission from any other 

resident who might be willing to consent to the intrusion of the target’s reasonable expectation of 

privacy. 

65. In Georgia v. Randolph, 126 S. Ct. 1515 (2006), in an opinion written by Justice Souter, a 

majority of the Supreme Court of the United States limited the third-party consent doctrine from 

Matlock by holding, “a physically present inhabitant’s express refusal of consent to a police search 

is dispositive as to him, regardless of the consent of a fellow occupant.”  The majority briefly 

distinguished Randolph from Matlock, stating that Matlock “stand[s] for the proposition hat, in the 

absence of evidence to the contrary, there is a presumption that a co-occupant has waived his right 

of privacy as to other co-occupants.”  The majority found when there are multiple residents, social 

expectations would find it “inherently reasonable” that when one joint resident grants consent, 

another joint resident (who happens to be present) may exercise his or her right to terminate the 

search. 

66. In support of its decision to prohibit warrantless searches when present joint residents 

expressly disagree, the majority appealed to the “centuries-old principle of respect for the privacy 

of the home.”  It characterized the dissent as holding that “privacy shared with another individual 

https://www.supremecourt.gov/opinions/05pdf/04-1067.pdf
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is privacy waived for all purposes,” and maintained that the privacy of the home is significantly 

more valuable than the sharing of information, for example.  For the majority in Randolph, police 

should not be allowed to take short-cuts when searches of the home are at issue.  By narrowing the 

holding in Randolph to objecting joint residents who were present at the time of the search, the 

majority acknowledged that it was “drawing a fine line” in which the target who was away, asleep, 

or otherwise unaware of the police presence would lose out if his joint resident consented to the 

search. 

67. Chief Justice Roberts’ dissent rejected the “social expectations” analysis the majority 

adopted to distinguish outcome he believed was dictated by Matlock.  He saw the “fine line” drawn 

by the majority as providing protection, “on a random and happenstance basis” by “protecting a 

co-tenant at the front door, but not one sleeping in the next room.”  As the dissent observed, the 

contradiction between the holdings in Matlock and Randolph forces an individual to “literally stand 

in the doorway and forbid the officers to enter” in order to “safeguard her constitutional rights.”  

Chief Justice Roberts was critical of the absurdity of a principle that protects good luck rather than 

privacy. 

68. The appellant submits that the unreasonableness of a third-party consent doctrine for joint 

residents of a home is illustrated by the arbitrary distinctions in the Matlock and Randolph holdings 

which cannot form the basis of a coherent and reasonable justification for a warrantless dwelling-

house searches under s. 8 of the Charter.  Contrary to the premise of the Randolph majority, it 

cannot reasonably be presumed that the resident whose privacy is at stake, but who happens to be 

absent, would not object to the state intrusion if she were present.  This position is untenable 

because by definition a third-party consent search is directed at the absent party.  It is difficult to 

imagine anyone who would be more likely to object than the resident who police allege has 
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incriminating evidence inside the home to be searched.  The appellant submits that the interested 

resident’s s. 8 rights cannot reasonably turn on the arbitrary fact or his location at the time of the 

search.   

 
f) The police conduct was not reasonable  

69. In holding that the police could rely upon the consent of the appellant’s estranged spouse 

to conduct the warrantless search and seizure in the appellant’s home, the analysis of the Court of 

Appeal focused entirely on the circumstances of the appellant and his spouse, and did not consider 

the reasonableness of the state conduct in carrying out the warrantless search:  R. v. Collins, [1987] 

1 S.C.R. 265, para. 23.  The appellant submits that a consideration of the police conduct in the 

appellant’s case further illustrates the unreasonableness of searches purportedly based on third 

party consent. 

70. If reasonableness is the touchstone for a warrantless search, surely it is reasonable that the 

police officers attempt to locate the resident whose is the target of the state intrusion before 

purporting to act on the consent of a third party.  The application judge found that the officer was 

negligent by failing to ascertain that the appellant was in local custody and had been remanded to 

court.  The officer conceded that he would have given the appellant the opportunity to refuse his 

consent had he known the appellant’s location, and that he would have abandoned the search had 

the appellant objected, because he did not have grounds for a warrant.  There was no exigency.  

The computer had remained in the residence and was used for 18 months after the May 2011 

allegations.  The officer’s conduct showed a reckless disregard for the appellant’s personal right 

to privacy. 

71. The officer conducted no investigation at all into the nature and degree of the appellant’s 

privacy interest in the home and its contents relative to his spouse’s, before deciding to search the 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/201/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/201/1/document.do
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home and seize the computer on the consent of Ms. Gravelle.  The officer simply assumed that the 

computer was “matrimonial property,” and for that reason alone, the consent of either spouse 

would suffice. 

 
g) Further policy considerations 

72. Re-affirming this Court’s rejection in Cole of a third-party consent doctrine in the context 

of dwelling-house searches would not lead to the concerns of Justices Moldaver, Côté, and Brown 

in Marakah.  The settled law under s. 8 of the Charter is well-equipped with constitutionally sound 

exceptions to the cardinal rule of prior judicial authorization for searches of dwelling-houses.  The 

doctrines of exigent circumstances, hot pursuit, safety searches, and the various related Criminal 

Code provisions provide police with the necessary tools to balance the state’s interest in law 

enforcement with an individual’s strong interest in the sanctity of his or her home from state 

intrusion.  

73. One of Justice Moldaver’s concerns arising from the majority’s holding on standing in 

Marakah was the potential increase in the number of instances in which police would be required 

to obtain warrants to obtain evidence of violent crimes against vulnerable victims.  The converse 

concern arises from the holding of the Court of Appeal in this case.  If s. 8 of the Charter permits 

third party consent searches, the fundamental principle entrenched by this court in Hunter that 

state intrusions of a dwelling-house will almost always require prior judicial authorization based 

on reasonable and probable grounds, will be seriously compromised.  Instead of preventing 

unreasonable state intrusions before they occur, police will be entrusted in lieu of a neutral judicial 

arbiter to make determinations at the time of the search of whether the third party has ‘standing’ 

to consent to the search, and courts will be left to sort out what is reasonable after the intrusion has 
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occurred.57  Such a rule would incentivize state circumvention of the warrant requirement by 

selectively seeking the consent of favourable occupants, irrespective of the resident suspected by 

police, and irrespective of whether there are reasonable and probable grounds capable of tipping 

the balance s. 8 is intended to maintain between the interests of law enforcement and individual 

privacy rights.   

74. The scenario of a third party voluntarily disclosing to police information shared in an 

electronic conversation is fundamentally different from the continuing territorial privacy interest 

in one’s dwelling-house which is not relinquished when one is absent from the home, or when 

there has been an involuntary temporary loss of direct control.  To the extent that a party to a 

conversation relinquishes control by imparting information to another, an individual does not 

relinquish control over her home, or her right to be secure against state intrusion simply by living 

with others. 

75. The existing law under s. 8 of the Charter is also equipped to deal with the scenario of 

civilians who happen upon dangerous items,58 or suspected evidence of a crime.  The protection 

under s. 8 of the Charter against unreasonable state intrusions does not extend to purely private 

searches or seizures:  R. v. Broyles, [1991] 3 S.C.R. 595; R. v. M.R.M., [1998] 3 S.C.R. 393; R. v. 

Buhay, [2003] 1 S.C.R. 631.  However, where (as in the appellant’s case) police of their own 

initiative actively enlist the participation of a third party to search a dwelling-house, the police 

entry into the home for the purpose of a warrantless search and seizure is fundamentally a state 

intrusion on the privacy of the resident against whom the search is directed, one the appellant 

                                                           
57 See, e.g., Illinois v. Rodriguez, 497 U.S. 177 (1990), where Justice Scalia in a 6-3 opinion held that a warrantless 
search of a dwelling-house, when a third party consents but does not possess actual common authority over the 
premises, is valid if the police “reasonably believed” at the time of the search that the third party possessed common 
authority over the premises. 
58 See, for example, s. 117.02, Criminal Code. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/818/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1666/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2062/1/document.do
https://supreme.justia.com/cases/federal/us/497/177/case.html
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submits must be subject to the stringent protections of s. 8 of the Charter in relation to this most 

private of places. 

 
3. THE EVIDENCE SHOULD BE EXCLUDED 

a) The evidence was obtained in a manner that infringed s. 8 of the Charter 

76. The applicant submits that the application judge correctly held that third party consent 

could not rebut the presumption of unreasonableness arising from the warrantless search and 

seizure in the appellant’s home:  R. v. Collins, [1987] 1 S.C.R. 265, at para. 22.  The application 

judge also correctly held that the continued detention of the computer pending the February 26, 

2013 search warrant was illegal, contrary to the reporting requirements of ss. 489.1 and 490 of the 

Criminal Code, and that this was a further breach of s. 8 of the Charter:  R. v. Garcia-Machado, 

2015 ONCA 569.  Finally, as accepted by the Court of Appeal, separate and apart from these 

breaches, the seach of the contents of the computer was also unreasonable.  Like the circumstances 

in R. v. Morelli, [2010] 1 S.C.R. 253, when corrected and amplified on review, the ITO was 

insufficient to permit any justice of the peace, acting reasonably, to find adequate grounds for the 

search.  In these circumstances, the computer evidence is presumptively inadmissible, subject to 

s. 24(2). 

77. The appellant submits that consideration of the factors described in R. v. Grant, [2009] 2 

S.C.R. 353, at para. 71, leads to the conclusion reached by the application judge, that the evidence 

must be excluded.   

 
b) Standard of review 

78. The standard of review of a trial judge’s s. 24(2) determination was stated in R. v. Côté, 

[2011] 3 S.C.R. 215, at para. 44:  “Where a trial judge has considered the proper factors and has 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/201/1/document.do
https://www.canlii.org/en/on/onca/doc/2015/2015onca569/2015onca569.html?resultIndex=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7847/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7799/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7799/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7962/1/document.do
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not made any unreasonable finding, his or her determination is owed considerable deference on 

appellate review.”  The appellant submits that the Court of Appeal erred in intervening with the 

application judge’s s. 24(2) determination on the seriousness of the state conduct (based on its 

holding on the third-party consent issue).  In the alternative, as this Court held in Morelli, in light 

of the invalidity of the warrant to search the computer coupled with the police reliance on 

misleading information and the omission of relevant information in the ITO, admission of the 

evidence would damage the long-term repute of the administration of justice, if such state conduct 

were permitted to form the basis for so intrusive an invasion of privacy the scrutiny of personal 

home computers. 

 
c) Seriousness of the Charter-infringing conduct 

79. The application judge considered the cumulative nature of the Charter breaches to be at 

the serious end of the spectrum.59  On the facts he found, this conclusion was a reasonable one.  

This favours exclusion. 

80. The Court of Appeal’s analysis of the seriousness of the state conduct was at paras. 102-

105 of its judgment.60  LaForme J.A. began with the breach of s. 8 arising from the continued 

detention of the seized computer pending the February 26, 2013 search warrant.  At para. 102, 

LaForme J.A. held, “However, as the application judge properly noted, this was a case of delayed 

compliance rather than non-compliance.  This, taken together with the absence of any evidentiary 

basis for concluding this failure was intentional, makes the state’s conduct less serious.”61  The 

appellant submits that this finding was in error and misapprehended the application judge’s clear 

finding at para. 47 of his judgment, “The present case is clearly one of non-compliance, the degree 

                                                           
59 Judgment of Guay J., November 30, 2015, AR, Tab 1, paras. 40-53. 
60 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 2, paras. 102-105. 
61 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 2, paras. 102. 
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of non-compliance being unexplainable.”62  The appellant submits that the application judge 

correctly determined that this aspect of the state’s unconstitutional dealings with the evidence was 

serious and was not, contrary to the Court of Appeal, “less serious” as a mere case of “delayed 

compliance.” 

81. In respect of the warrantless search and seizure from the appellant’s home, the state conduct 

was serious, and displayed a wilful or at best negligent and reckless disregard for the appellant’s 

Charter rights:  R. v. Paterson, [2017] 1 S.C.R. 202, para. 43; R. v. Harrison, [2009] 2 S.C.R. 494, 

para. 24.  Just as the seizing officer had no explanation for why he failed to report to a justice his 

warrantless seizure of the computer from the appellant’s home, the application judge correctly 

found that the officer was negligent in not knowing and or being wilfully blind of the appellant’s 

circumstances or his location, particularly given that he was in local custody.  The officer’s conduct 

reflected a “make-it-up-as-you-go” approach to the important legal issue of whether a third party 

could validly substitute for the requirement of prior judicial authorization.63  The presumptive 

unreasonableness of warrantless searches, and the high privacy interest attaching to a person’s 

residence have long been fundamental to s. 8 law:  R. v. Paterson, supra, para. 46.  The officer 

was not relying on case law, did not seek advice from a Crown Attorney64 or seek guidance from 

a superior officer.  To the contrary, he simply assumed that “matrimonial property” could be 

removed from a home on the consent of either spouse.  The officer’s only interest was the evidence.  

The application judge correctly found that the officer’s conduct was not justified by exigency.  

                                                           
62 Judgment of Guay J., November 30, 2015, AR, Tab 1, para. 47. 
63 R. v. Fearon, [2014] 3 S.C.R. 621, at para. 94: “Of course, the police cannot choose the least onerous path whenever 
there is a gray area in the law. In general, faced with real uncertainty, the police should err on the side of caution by 
choosing a course of action that is more respectful of the accused's potential privacy rights.”  Cromwell J., for the 
majority. 
64 Had the officer sought the advice of a Crown Attorney, this Court’s judgment in R. v. Cole, [2012] 3 S.C.R. 34 
(released October 19, 2012) expressly rejecting third party consent searches under s. 8 of the Charter would have been 
freshly available. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/16484/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7801/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/14502/1/document.do
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This Court has cautioned that negligence in meeting Charter standards cannot be equated with 

good faith:  R. v. Grant, [2009] 2 S.C.R. 353, para. 75.  The departure from Charter standards here 

was significant in degree, given the officer’s own knowledge that he lacked grounds to obtain a 

warrant. 

82. Finally, as the Court of Appeal recognized, the application judge reasonably found the 

affiant of the ITO presented the facts he had been provided in a misleading and incomplete 

manner.65  He found the ITO to be “a goal-oriented, selective presentation of the facts.”66  In 

particular, the application judge found that the affiant had misleadingly described what had 

allegedly been seen on the computer, the crux of the grounds for the warrant.  The application 

judge also found that the issuing justice was misled by omission of the evidence of animus bearing 

on the informants’ reliability.  As this Court held in Morelli, at best, the ITO was improvidently 

and carelessly drafted.  Justice Fish’s observations at paras. 102-103 of Morelli support a similar 

conclusion on the application judge’s findings.  Overall, the cumulative state conduct was serious 

and favoured exclusion. 

 
d) Impact of the Charter-infringing conduct on the appellant’s Charter rights 

83. The Court of Appeal recognized, despite its disagreement with the application judge on the 

third-party consent issue, that the state’s unconstitutional conduct had a high impact on the 

appellant’s Charter-protected privacy interests.67  The appellant submits that the cumulative 

impact of the breaches on the appellant’s s. 8 interests could scarcely have been greater:  R. v. 

Morelli, [2010] 1 S.C.R. 253, paras. 104-106.  As both the application judge and the Court of 

Appeal recognized, this factor favours exclusion. 

                                                           
65 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 2, para. 83. 
66 Judgment of Guay J., November 30, 2015, AR, Tab 1, para. 38. 
67 Judgment of the Court of Appeal for Ontario, May 5, 2017, AR, Tab 2, para. 106. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/7799/1/document.do
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e) Society’s interest in an adjudication of the case on its merits 

84. Society’s has an interest in the adjudication of the case on its merits.  However, as the 

majority of this Court re-affirmed in Marakah at para. 72, the public likewise has a vital interest 

in having “a justice system that is beyond reproach, particularly where the stakes for the accused 

are high.”  Society’s interest in a trial cannot tip the scales in favour of admission where the state 

conduct was serious and significantly impacted the appellant’s Charter rights:  R. v. Grant, [2009] 

2 S.C.R. 353, para. 84; R. v. Paterson, [2017] 1 S.C.R. 202, para. 56; R. v. McGuffie, 2016 ONCA 

365, para. 73. 

85. On a balance, the appellant submits that the admission of the evidence would bring the 

administration of justice into disrepute, and that the evidence should be excluded under s. 24(2) of 

the Charter. 

PART FOUR: SUBMISSIONS CONCERNING COST 

86. The appellant seeks no order for costs. 

 

PART FIVE:  ORDER SOUGHT 

87. It is requested that the appeal herein be allowed, the computer evidence be excluded, and 

the acquittals re-instated. 

 
Dated at the City of Toronto, 
in the Province of Ontario, 
this 26th day of February, 2018. 
 
SIGNED BY 
 
 
____________________________ 
Brad Greenshields 
Greenspan Partners LLP 
Counsel for the appellant, Thomas Reeves  
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