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RESPONDENT’S FACTUM 

 

PART I – OVERVIEW OF THE POSITION AND FACTS 

 

A. Overview 

1. The parties to the Memorandum of Agreement are seeking to implement a scheme that has 

the same practical effects as the one ruled invalid by this Court in 2011: a single set of 

legislation and regulations applied by a centralized agency. In order to achieve this 

objective despite the jurisdiction of the provinces over the subject matter, the parties to the 

Memorandum of Agreement have agreed on the text of a uniform provincial securities act 

which each of them has undertaken to adopt. Thereafter, any amendment to the uniform 

provincial act will require the approval of a “Council of Ministers” which will be 

co-chaired by a federal minister and on which certain participating provinces will have a 

right of veto. 

2. The Québec Court of Appeal was correct in concluding that this mechanism, which is the 

cornerstone of the scheme, violates the principle of parliamentary sovereignty and the 

prohibition on legislative delegation. Indeed, the Court of Appeal rightly looked beyond 

the appearance of cooperation and saw that the real objective of the parties is to uniformize 

and centralize securities regulation and strip the provinces of the ability for any autonomous 

legislative action in that field. This is a surrender of jurisdiction, far from the type of 

collaboration this Court contemplated in its 2011 ruling. In short, it is a colourable attempt 

to amend the Constitution. 

3. The scheme also includes a federal act which Canada is attempting to justify by connecting 

it to the management of risk within the financial system as a whole. In truth, however, this 

act is concerned solely with the securities industry. The measures it contains have already 

all been implemented by the provinces, such that there is no provincial incapacity. Thus, 

the statute cannot fall under the general branch of the federal trade and commerce power.  

4. The Court of Appeal judgment does not jeopardize in any way existing federal-provincial 

cooperation mechanisms. On the contrary, the scheme before this Court is unprecedented 

in the history of Canadian federalism. Validating it would open the door to the 
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centralization of other fields, such as insurance, pension funds and professions. This Court 

should preserve the balance of Canadian federalism and enforce compliance with the 

Constitution. 

B. Securities Regulation 

5. The courts have consistently held that securities regulation undoubtedly falls within the 

provincial jurisdiction over property and civil rights and over local trade, pursuant to 

sections 92(13) and 92(16) of the Constitution Act, 1867.1 

6. Securities legislation pursues several purposes. Initially, its adoption was driven by 

investor protection.2 Over time, it became apparent that these laws also ensured efficiency 

in the securities markets, which benefited the economy as a whole. While the term 

“systemic risk” is relatively recent, the reality it encompasses has long existed and 

securities law enforcement has contributed to reducing the risks of economic disruptions.3 

7. Oversight and control of systemic risk are among the purposes of all existing provincial 

securities laws.4 As of 1990, the International Organization of Securities Commissions 

(“IOSCO”) began to focus on the control of systemic risk in clearing and settlement 

systems.5 In its Objectives and Principles of Securities Regulation (1998), IOSCO 

                                            
1  Lymburn v. Mayland, [1932] A.C. 318, pp. 324-327, Respondent’s Book of Authorities 

(hereinafter “RBA”), vol. I, tab 37; R. v. Smith, [1960] S.C.R. 776, pp. 780-781 (Kerwin 

CJ, writing for five judges), p. 800 (Martland J) and p. 792 (Cartwright J, dissenting), RBA, 

vol. II, tab 51; Gregory & Co. v. Quebec Securities Commission, [1961] S.C.R. 584, 

p. 588, RBA, vol. I, tab 31; Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161, 

pp. 183-185 (Dickson J) and pp. 212-213 (Estey J, dissenting), RBA, vol. I, tab 38; Global 

Securities Corp. v. British Columbia (Securities Commission), [2000] 1 S.C.R. 494, 

para. 40 (Iacobucci J), RBA, vol. I, tab 29; Reference re Securities Act, [2011] 3 S.C.R. 

837, para. 126 (the “2011 Reference”), RBA, vol. II, tab 84. 
2  Stéphane Rousseau, L’encadrement du secteur des valeurs mobilières par les provinces, 

Montréal, Thémis, 2012, pp. 3-19, RBA, vol. II, tab 84. 
3  Expert report of Eric Spink, Joint Appeal Record (hereinafter “AR”), vol. 7, tab 29, 

pp. 28-29, 45-46. 
4  For example, under section 2 of the Derivatives Act, CQLR, c. I-14.01, “the control of 

systemic risk” is one of the purposes of that statute, RBA, vol. I, tab 5. 

5  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 43-44. 
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identified the reduction of systemic risk as one of three core purposes of securities 

regulation,6 together with investor protection and the promotion of market efficiency.  

8. The regulatory tools used for securities regulation are essentially the same worldwide and 

include disclosure requirements with respect to issuers’ financial position, standards of 

conduct for intermediaries dealing with investors, standards for the functioning of 

exchanges and other intermediaries, and trade clearing standards. Fundamentally, this is a 

matter of regulating the property rights and contractual rights of securities market 

participants, thus bringing it within provincial jurisdiction. The emergence of new products 

or new types of securities has not led to radically new regulatory methods.7 

9. In particular, the purpose of reducing systemic risk does not require the use of specific or 

different regulatory tools. For example, the regulatory mechanisms used with respect to 

over-the-counter (“OTC”) derivatives are similar to those used in the past for securities and 

have the same purposes of protecting investors, ensuring that markets are fair, efficient and 

transparent and reducing systemic risk.8 In the 2006 edition of their treatise, Johnston and 

Rockwell admit the overlap in the regulatory purposes of securities legislation: “In our 

view, the third objective (reducing systemic risk) is more easily viewed as a component of 

the other two objectives.”9 

C. Harmonization Via Cooperation or Uniformity Via Centralization? 

10. Since the enactment of securities legislation in Canada, there has been a debate regarding 

the appropriate regulatory structures. Certain Canadian economic players would like 

greater uniformity of rules and their enforcement and have often promoted centralization 

                                            
6  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 45-47, 53-54. 
7  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 113-114, 123-127, 138-140. 
8  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 138-140. 
9  David Johnston and Kathleen D. Rockwell, Canadian Securities Regulation, 4th ed., 

Toronto, LexisNexis Butterworths, 2006, p. 4, RBA, vol. II, tab 76. The two other 

purposes mentioned by the authors are investor protection and the promotion of capital 

market efficiency. Also see Québec (P.G.) v. Canada (P.G.), [2011] R.J.Q. 598 (C.A.), 

para. 282 (Forget, Bich and Bouchard JJ), RBA, vol. II, tab 41. 
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of the regulatory system at the federal level. Others would prefer a regulatory system that 

can be harmonized, while also being tailored to the particular characteristics of local or 

regional markets. Striking a balance between these two visions is a political matter which 

is not for the courts to decide.10 Nonetheless, the exercise of choosing between the different 

options must be carried out in compliance with the Constitution. 

11. The Canadian Securities Administrators (the “CSA”) is an association that brings together 

the provincial and territorial regulators responsible for enforcing securities laws. They have 

developed multilateral or national instruments on a number of subjects. The reality is that 

securities regulation by the provinces11 is highly harmonized, while at the same time 

allowing any given province to maintain different rules on a particular matter if it considers 

this to be necessary in order to respect the distinctiveness of its economy.12 Furthermore, 

nine provinces and three territories have implemented a “passport” system that ensures the 

mutual recognition of certain decisions made under this regulatory framework.13 Even 

though Ontario is a CSA member, it has chosen not to participate in the passport system, 

given its preference for the establishment of a uniform securities regulatory scheme.14 

Nevertheless, the other provinces, acting unilaterally, also recognize decisions rendered by 

the Ontario Securities Commission. 

12. This Court is already well aware of the numerous proposals to centralize securities 

regulation in Canada.15 Even though some of them included transitional mechanisms based 

on provincial choice, the ultimate objective was clear: a single statute and a single set of 

                                            
10  2011 Reference, para. 10, RBA, vol. II, tab 55; Québec (P.G.) v. Canada (P.G.), [2015] 

1 S.C.R. 693, para. 3, RBA, vol. II, tab 42. 
11  In this factum, any reference to the provinces also includes the territories, when the context 

allows it. 

12  Stéphane Rousseau, L’encadrement du secteur des valeurs mobilières par les provinces, 

Montréal, Thémis, 2012, pp. 93-108, RBA, vol. II, tab 84. 
13  Opinion of the Court of Appeal, paras. 29-31, AR, vol. 1, tab 3, p. 76; also see Stéphane 

Rousseau, L’encadrement du secteur des valeurs mobilières par les provinces, Montréal, 

Thémis, 2012, pp. 67-93, RBA, vol. II, tab 84. 
14  Stéphane Rousseau, L’encadrement du secteur des valeurs mobilières par les provinces, 

Montréal, Thémis, 2012, pp. 84-85. 
15  2011 Reference, paras. 11-28, RBA, vol. II, tab 55. 
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regulations across Canada, and a single regulator to enforce the statute and regulations.16 

In short, the existing cooperation and harmonization are considered insufficient and 

centralization and uniformity are preferred. 

D. The Global Financial Crisis, Systemic Risk Management and Securities Regulation 

13. The global financial crisis which began in 2008 originated in excessive risk-taking in the 

U.S. mortgage market. In hindsight, it appears that certain deficiencies in U.S. securities 

regulation, particularly with respect to derivatives, may have played a role in spreading that 

risk within the U.S. financial system.17 

14. Canada’s financial system proved to be robust during the global financial crisis, particularly 

because of the quality of the regulatory structure in place.18 While many jobs were lost in 

Canada, particularly in the automotive sector, this was due to the effects of the U.S. crisis, 

not because of any deficiency in the Canadian financial system. 

15. In the wake of the crisis, the G-20 heads of state agreed on the need to better manage 

systemic risk within the financial system. Strengthening so-called “macroprudential”19 

oversight, i.e., oversight of the risks stemming from interactions between the various 

segments of the economy, became a priority. Several countries created “umbrella” 

organizations in charge of coordinating the actions of existing regulators. By adopting a 

global view of the financial system, these organizations can foster the exchange of 

information among their members, issue alerts when they detect a major risk and 

recommend measures to counter that risk.20 

16. In Canada, the federal government has powerful tools to manage systemic risk within its 

spheres of jurisdiction and, in this regard, already handles the macroprudential oversight of 

                                            
16  Affidavit of Heather Wood, AR, vol. 25, tab 148, p. 45, paras. 8, 11, 18, 21-22, 30, 33-34. 
17  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, pp. 66-68, 81-84. 
18  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, pp. 66, 84, 103, 117-118, 131-132, 

129-130. 
19  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, p. 60. 
20  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, pp. 161-174. 
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the financial sector. To date, the federal government does not seem to have deemed major 

institutional reforms to be necessary in the wake of the crisis. 

17. First, the Bank of Canada handles the macroprudential oversight of the Canadian financial 

system as a whole in order to detect emerging systemic risks. In a number of recent reports, 

the Bank of Canada has stated that the largest components of Canada’s capital markets do 

not pose a significant systemic risk and that these markets are adequately supervised and 

regulated in this regard.21  

18. Second, the Office of the Superintendent of Financial Institutions (“OSFI”) supervises 

banks, which are the principal systemically important entities in Canada.22 One of OSFI’s 

purposes is “to monitor and evaluate system-wide or sectoral events or issues that may have 

a negative impact on the financial condition of financial institutions.”23 As such, OSFI can 

regulate the conduct of federal financial institutions in order to control systemic risk. 

19. Thirdly, Parliament can adopt measures to reduce the systemic risk related to the activities 

of banks. For example, Parliament recently amended the Bank Act so as to allow the 

government to regulate the activities of banks in relation to derivatives and benchmarks 

and to authorize OSFI to designate certain banks as “domestic systemically important 

banks” and impose higher capitalization requirements on them.24 Parliament also enacted 

the Payment Clearing and Settlement Act25 which allows the Bank of Canada to regulate 

certain clearing and settlement systems, notably if they pose a systemic risk.26 

20. Cooperation between the federal and provincial entities responsible for regulating the 

various components of the financial sector is ensured by a committee referred to as the 

Heads of Agencies (“HoA”). The HoA, which was formed at the beginning of the 2000s, 

                                            
21  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, pp. 74-75, 104-105, 118. 
22  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, pp. 31-32, 73-74. 
23  Office of the Superintendent of Financial Institutions Act, R.S.C. 1985, c. 18 (3rd suppl.), 

s. 4(2)(d), RBA, vol. I, tab 2. 
24  Bank Act, S.C. 1991, c. 46, ss. 415.2, 415.3 and 484.1(1), RBA, vol. I, tab 3. 
25  S.C. 1996, c. 6, Schedule. 
26  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 43-45, 115-116; expert report of Jean-

Marc Suret, AR, vol. 9, tab 31, pp. 34-36. 
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brings together the heads of the Ontario, Québec, British Columbia and Alberta securities 

regulators, as well as the Governor of the Bank of Canada, the Superintendent of Financial 

Institutions and representatives from the federal Department of Finance.27 Since 2011, 

regular meetings of staff of HoA member agencies have dealt specifically with the 

monitoring of systemic risk.28 Moreover, as of 2009, the CSA established a Systemic Risk 

Committee tasked with identifying risks in the capital markets and proposing strategies to 

manage that risk.29 

21. Following recommendations made in 2009 by the G-20 heads of state, the HoA established 

a Canadian OTC Derivatives Working Group composed of federal and provincial 

representatives.30 This Working Group collaborated with the CSA Derivatives Committee, 

which, itself, worked with international organizations such as IOSCO, the Financial 

Stability Board and the Committee on Payment and Settlement Systems.31 Thus, under the 

aegis of the CSA Derivatives Committee, the provinces implemented over the past few 

years, or are currently working to develop, regulations respecting trade repositories and 

OTC derivatives data reporting32, mandatory central counterparty clearing of OTC 

derivatives33, derivatives customer clearing and protection of customer collateral and 

positions34, derivatives business conduct35, derivatives dealer and adviser registration36 and 

                                            
27  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 80-87. 
28  Expert report of Eric Spink, AR, vol. 7, tab 29, p. 81. 
29  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 63, 81-85. 
30  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 91-96. 
31  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 96-102. 
32  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 109-110; also see Regulation 91-507 

respecting trade repositories and derivatives data reporting (CIF December 31, 2013). 
33  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 112-118; also see Regulation 24-102 

respecting Clearing Agency Requirements (CIR February 17, 2016); Regulation 94-101 

respecting Mandatory Central Counterparty Clearing of Derivatives (CIF April 4, 2017).  
34  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 118-121; also see Regulation 94-102 

respecting Derivatives: Customer Clearing and Protection of Customer Collateral and 

Positions (CIF July 3, 2017). 
35  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 106-109; also see draft Regulation 93-

101 respecting Derivatives: Business Conduct (published for comment on September 1, 

2017). 
36  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 127-133; also see draft Regulation 93-

102 respecting Derivatives: Registration (not yet published, but announced: 

https://www.securities-administrators.ca/aboutcsa.aspx?id=1569). 

https://urldefense.proofpoint.com/v2/url?u=https-3A__www.securities-2Dadministrators.ca_aboutcsa.aspx-3Fid-3D1569&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=eiRPp2NHx1Kv8RXJPH0SJtuzcH4PlAUpKeDwVz5IVZA&m=kM0cMI_TRP844DedzEwwHc1g9pCsncgUJ5gpgpC5rmU&s=mb2dXVjUgew0qoTYMU5MLIEwxuREDT6au4UBl-TIyf0&e=
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margin requirements for non-centrally cleared OTC derivatives.37 In addition to these 

developments regarding derivatives, there are other CSA regulatory initiatives respecting 

securities, including the regulation of the activities of credit rating organizations.38 The 

regulation of benchmarks could shortly be the subject of provincial initiatives.39 

E. The 2011 Reference 

22. In 2011, this Court ruled that a federal proposal aimed at implementing a uniform securities 

regulatory scheme was unconstitutional. The broad strokes of the proposal provided as 

follows: (i) securities would be subject to a single statute and a set of uniform regulations 

in the participating provinces40; (ii) a single regulator would be created whose mission 

would be to ensure the uniform application of the legislation in all participating provinces41; 

(iii) the provinces would voluntarily join the scheme, after having repealed their securities 

acts; (iv) the new regulator would have the exclusive role of representing Canada within 

international securities organizations and forums. 

23. The Attorney General of Canada argued that the statute in question fell under the general 

branch of the federal trade and commerce power. His principal argument was based on the 

idea that the securities market had undergone a fundamental transformation, particularly 

due to the emergence of systemic risks, such that it could only be regulated at the federal 

level.  

24. This Court came to the conclusion that, viewed as a whole, securities regulation does not 

fall under the general branch of the federal trade and commerce power, but rather under the 

exclusive provincial jurisdiction over property and civil rights. The Court rejected the 

theory that the area of securities had undergone a “significant transformation,” stating that 

                                            
37  Expert report of Eric Spink, AR, vol. 7, tab 29, p. 106, n. 222; also see CSA Consultation 

Paper 95-401 – Margin and Collateral Requirements for Non-Centrally Cleared 

Derivatives, July 7, 2016. 
38  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, pp. 145-147; Regulation 25-101 

respecting Designated Rating Organizations (CIF April 20, 2012). 
39  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 168-170. 
40  2011 Reference, para. 2, RBA, vol. II, tab 55. 
41  Ibid., paras. 2 and 29, RBA, vol. II, tab 55. 
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a reconfiguration of the division of powers required more than “mere conjecture.”42 Canada 

had failed to establish the “factual matrix”43 for its case. 

25. The Court did mention two possible avenues that might allow for federal intervention in 

the area of securities. First, it suggested that a federal scheme aimed at data collection and 

systemic risk could fall under the federal trade and commerce power, in cases where the 

provinces are unable to enact such a scheme and provided such a scheme is “qualitatively 

different from what the provinces, acting alone or in concert, could achieve.”44 Second, the 

Court hinted at a “cooperative approach” that would involve the two levels of government, 

while at the same time “recogniz[ing] the essentially provincial nature of securities 

regulation” and allowing each level of government to fulfill its responsibilities.45 The 

Court, acting prudently and wisely, did not express an opinion on the scope of these 

avenues and did not “[confer] in advance an opinion on the constitutionality on this or that 

alternative scheme.”46  

F. The Memorandum of Agreement 

26. Following the 2011 Reference, various promoters of a centralized approach urged the 

federal and provincial governments to continue their efforts to implement a uniform 

scheme by other means. In September 2013, Canada, Ontario and British Columbia entered 

into an Agreement in Principle to that effect.47 In September 2014, these governments, 

which were joined by those of Saskatchewan, New Brunswick, Prince Edward Island and 

the Yukon, entered into a Memorandum of Agreement aimed at establishing a so-called 

“cooperative” capital markets regulatory system (the “Memorandum of Agreement”)48 

                                            
42  2011 Reference, para. 116, RBA, vol. II, tab 55. 
43 Ibid., para. 115, RBA, vol. II, tab 55. 
44  Ibid., para. 121, RBA, vol. II, tab 55. 
45  Ibid., paras. 130-131, RBA, vol. II, tab 55. 
46  Ibid., para. 132, RBA, vol. II, tab 55. 
47  Agreement in Principle dated September 19, 2013, AR, vol. 13, tab 61, p. 3; this 

Agreement in Principle was amended on July 9, 2014: AR, vol. 13, tab 63, p. 15. 
48  Memorandum of Agreement dated September 8, 2014, AR, vol. 13, tab 65, p. 31; a new 

version was entered into on September 23, 2016, AR, vol. 24, tab 146, p. 164. Unless 
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which would essentially comprise three components: (i) a Capital Markets Regulatory 

Authority (the “CMRA”), whose means of creation is not specified; (ii) a uniform 

provincial act to be adopted by each participating province; this act would replace the 

existing provincial securities acts and would essentially deal with the same subject matter 

(the “Uniform Provincial Act”);49 and (iii) a federal Capital Markets Stability Act (the 

“Federal Act”).50 

27. The CMRA would be responsible for applying the Federal Act and the Uniform Provincial 

Act. The Memorandum of Agreement does not specify who would create the CMRA or 

how it would be created. However, it does set out the principal parameters of the decision-

making process within the CMRA. The power to make regulations under the Federal Act 

or the Uniform Provincial Act would be exercised by the Board of Directors, composed of 

independent individuals chosen on the basis of their expertise. The CMRA would also have 

a Council of Ministers comprising the Minister of Finance of Canada and the appropriate 

minister in each participating province. It would be co-chaired by the federal minister and 

a provincial minister. The Council of Ministers would appoint the members of the Board 

of Directors and approve the regulations made by the Board of Directors. Moreover, each 

participating province would be required to abolish its existing securities regulator and 

transfer its staff to the CMRA.51 

28. The Memorandum of Agreement also sets out rules governing the amendment of the 

legislative components of the scheme. An amendment to the Uniform Provincial Act would 

require the approval of a majority of the members of the Council of Ministers (including 

                                            
otherwise stated, any reference to the Memorandum of Agreement elsewhere in this text is 

a reference to the September 23, 2016 version. 

49  Revised Consultation Draft of the provincial and territorial Capital Markets Act, August 25, 

2015, AR, vol. 14, tab 70, p. 18. 
50  The most recent draft, dated January 2016 and published in May 2016, AR, vol. 18, tab 94, 

Exhibit A, p. 3. 
51  Memorandum of Agreement dated September 23, 2016, s. 10.1, AR, vol. 24, tab 146, 

pp. 176-177. 
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the Minister of Finance of Canada52), and each participating province that is a Major 

Capital Markets Jurisdiction (namely, Ontario and British Columbia and, if they were to 

join, Québec and Alberta) would have a right of veto.53 It follows that by choosing to 

participate in the scheme, a province would give up the possibility of amending its 

legislation autonomously. However, an amendment to the Federal Act would only require 

that the Council of Ministers be consulted.54  

29. The Memorandum of Agreement, therefore, faithfully reproduces the fundamental 

components of the centralization proposals of the past fifteen years and those of the scheme 

that had been submitted to this Court in 2011: a uniform statute and a single set of 

regulations across Canada, and a single regulator to enforce the statute and regulations. 

Today, as in 2011, it is anticipated that this objective will be achieved gradually, via a 

mechanism of voluntary membership by the provinces. However, section 11(a) of the 

Memorandum of Agreement states that the parties “will use their best efforts ... to secure 

the agreement of the government of each non-Participating Jurisdiction of Canada to 

participate in the Cooperative System.”55 The ultimate objective is therefore national 

uniformity. 

30. The parties to the Memorandum of Agreement published draft regulations to be adopted 

by the CMRA under the Uniform Provincial Act. The principle that guided their drafting 

is that “the initial regulations, forms and policies adopted by the CMRA under the CMA 

would maintain the existing system of national instruments, forms and policies [...].”56 In 

particular, these regulations would reproduce, under the scheme of the Uniform Provincial 

Act, the existing provincial regulations respecting trade repositories and data reporting for 

OTC derivatives which were recently adopted by all the provinces in the wake of the global 

                                            
52  Memorandum of Agreement dated September 23, 2016, s. 3(a)(iv), AR, vol. 24, tab 146, 

p. 167. 
53  Memorandum of Agreement dated September 23, 2016, s. 5.5, AR, vol. 24, tab 146, p. 169. 
54  Memorandum of Agreement dated September 23, 2016, s. 5.6, AR, vol. 24, tab 146, p. 169. 
55  Memorandum of Agreement dated September 23, 2016, s. 11(a), AR, vol. 24, tab 146, 

p. 178. 
56  Commentary on the draft initial regulations under the provincial/territorial Capital Markets 

Act, August 25, 2015, AR, vol. 15, tab 72, p. 26. 
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financial crisis.57 The same is true of the current national instrument respecting credit rating 

organizations, which was adopted under existing provincial laws: It would be carried over 

under the new scheme as an instrument adopted under the Uniform Provincial Act.58 

31. The parties to the Memorandum of Agreement did not publish any draft regulations to be 

adopted under the Federal Act and do not intend to do so before the scheme comes into 

effect.59 

32. The parties to the Memorandum of Agreement have used the term “capital markets” in the 

title of the Federal Act and the title of the Uniform Provincial Act. In reality, the term has 

been used as a synonym of “securities.” The content of the two proposed statutes is similar 

to that of the statute considered by this Court in the 2011 Reference, which statute was 

entitled the Securities Act. These statutes do not pertain to other parts of Canada’s financial 

sector aside from securities.  

G. The Evidence 

33. In support of their arguments regarding the validity of the Federal Act (question no. 2 of 

the Reference), the parties filed expert reports and affidavits. 

34. The Attorney General of Québec filed the expert reports of Jean-Marc Suret and Eric Spink. 

Mr. Suret had also prepared an expert report in connection with the 2011 Reference. At that 

time, the Court had explicitly accepted Mr. Suret’s findings.60 In the present matter, 

Mr. Suret’s expert report addresses systemic risk in the Canadian financial sector, the tools 

available to the federal government to manage this risk and recent changes to the regulatory 

framework in other countries. Relying in particular on statements by the Bank of Canada, 

Mr. Suret concludes that the current framework for Canada’s capital markets is adequate 

                                            
57  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 109-110; Commentary on the draft 

initial regulations under the provincial/territorial Capital Markets Act, August 25, 2015, 

AR, vol. 15, tab 72, pp. 143-144, rules 91-506 and 91-507; Draft CMRA Regulation 91-

502 Trade Repositories and Derivatives Data Reporting, AR, vol. 15, tab 74, p. 158. 
58  Regulation 25-101 respecting Designated Rating Organizations, CQLR, c. V-1.1, r. 8.1. 
59  Commentary on the draft initial regulations under the provincial/territorial Capital Markets 

Act, August 25, 2015, AR, vol. 15, tab 72, p. 25. 
60  2011 Reference, para. 127, RBA, vol. II, tab 55. 
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and that these markets do not pose a significant systemic risk.61 Joshua Slive, a Bank of 

Canada representative, signed an affidavit in an attempt to undermine the credibility of 

Mr. Suret’s expert report.62 A reading of the affidavit, however, reveals that Mr. Slive only 

added a few nuances that are more argument than fact. Mr. Suret’s findings are not affected 

thereby. 

35. Mr. Spink is one of the foremost experts in Canada on matters of securities regulation. His 

expert report deals with the history and legislative facts of securities regulation as they 

pertain to systemic risk reduction, and it describes the recent reforms involving the 

regulation of OTC derivatives and explains the methods a jurisdiction can use to protect 

itself against systemic risk originating in other jurisdictions. Save as regards one specific 

objection, which will be refuted below63, his expert report is essentially uncontradicted. 

36. The Attorney General of Canada filed the expert reports of Messrs. Duffie, Hull and 

Metrick and Ms. Ford, as well as the affidavit of Mr. Dodge. These experts were silent on 

certain aspects of securities regulation and systemic risk. Therefore, the picture they paint 

is incomplete. 

37. When considering whether a statute can be connected to the general branch of section 91(2) 

of the Constitution Act, 1867, one of the fundamental issues is the incapacity of the provinces 

to apply the type of regulation contained in that statute. The federal experts were not asked 

this question and they did not address it. Therefore, a negative inference may be drawn. 

38. The federal experts sought to show how certain types of measures related to securities could 

contribute to systemic risk management. They suggested that these measures could be 

adopted under the Federal Act. However, either they were not informed about the existence 

of provincial regulations dealing with the very subjects they were analyzing or they 

deliberately chose to ignore them. For example, Cristie Ford and John Hull state that the 

Federal Act would allow the implementation of reforms suggested by international 

                                            
61  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, pp. 90-93, 97-100, 104-110, 113-

114, 118-120, 128-129. 
62  AR, vol. 19, tab 111, pp. 64-76. 
63  See below, paragraphs 145-146. 
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organizations with respect to credit rating organizations and OTC derivatives64, while 

mentioning nothing about the fact that the provinces have already implemented these 

reforms or are working on developing regulations on these subjects.65 This omission gives 

the false impression that there is currently a gap in these areas in Canada. The federal 

experts also failed to mention that the parties to the Memorandum of Agreement intend to 

reproduce the existing provincial instruments dealing with the subjects they mention, not 

as regulations adopted under the Federal Act, but as regulations adopted under the Uniform 

Provincial Act. In other words, even the authors of the proposed scheme are of the opinion 

that these matters fall under provincial jurisdiction. 

39. Moreover, the federal experts seem to have disregarded certain elements of the existing 

federal framework. Thus, they indicated that applying margin requirements to derivatives 

could be a means for managing systemic risk, but that no such grant of legislative powers 

exists at the federal level.66 In fact, however, OSFI recently adopted such requirements 

pursuant to the powers it already has.67 

40. The distinction the federal government’s experts are trying to establish between “day-to-

day” and “systemic” securities regulation is a post-2011 Reference intellectual construct, 

which was not previously mentioned in any way. For example, in the 2006 edition of their 

treatise cited hereinabove, Johnston and Rockwell refute the idea that certain facets of 

securities law are specifically related to the management of systemic risk, stating, instead, 

that risk reduction results from the implementation of the other purposes of securities 

legislation68, namely, investor protection and the promotion of capital market efficiency. 

However, in the 2014 edition of that same treatise, which includes as an author Cristie Ford, 

one of the Attorney General of Canada’s experts, the authors have opportunely added that 

                                            
64  Expert report of Cristie Ford, AR, vol. 22, tab 121, pp. 130-132; expert report of John 

Hull, AR, vol. 22, tab 119, pp. 23 and 29. 
65  See above, paragraph A.21. 
66  Expert report of Andrew Metrick, AR, vol. 21, tab 117, pp. 113-114. 
67  OSFI, Guideline E-22, Margin Requirements for Non-Centrally Cleared Derivatives: 

http://www.osfi-bsif.gc.ca/fra/fi-if/rg-ro/gdn-ort/gl-ld/pages/e22.aspx 
68  David Johnston and Kathleen D. Rockwell, Canadian Securities Regulation, 4th ed., 

Toronto, LexisNexis Butterworths, 2006, pp. 3-4, RBA, vol. II, tab 76. 

http://www.osfi-bsif.gc.ca/fra/fi-if/rg-ro/gdn-ort/gl-ld/pages/e22.aspx
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systemic risk “also requires separate treatment in the wake of the [global financial crisis] 

and the [SCC’s 2011 Reference decision].”69 

41. Ms. Ford states that the absence of a body specifically tasked with monitoring systemic risk 

constitutes an institutional gap that jeopardizes the proper management of systemic risk in 

Canada. This statement is based on a comparison with the situation in other countries where, 

as previously stated, “umbrella” organizations have been created in order to facilitate 

cooperation among various regulators. However, in analyzing the Canadian situation, 

Ms. Ford completely fails to mention the existence of the Heads of Agencies (“HoA”) which 

carries out this type of coordination and which is comparable to the umbrella organizations 

of other countries. In this regard, Ms. Ford provides a truncated excerpt from an International 

Monetary Fund report, whose complete version concludes, notwithstanding that the IMF 

favours greater centralization, that “the current informal system has worked well.”70 

42. Mr. Dodge states that the creation of a national securities commission might have made it 

possible to avoid the asset-backed commercial paper (“ABCP”) market freeze. In this 

regard, Purdy Crawford, a distinguished expert, expressed a contrary opinion.71 In fact, in 

his expert report, John Hull had to admit that: “We do not know how events would have 

unfolded if the draft CMSA had been in existence prior to the ABCP crisis in Canada.”72 

In this regard, it should not be forgotten that the ABCP market freeze was eventually dealt 

with within the existing institutional framework, without investors suffering major losses.73 

                                            
69  David Johnston, Kathleen D. Rockwell and Cristie Ford, Canadian Securities Regulation, 

5th ed., Toronto, LexisNexis Butterworths, 2014, p. 18, RBA, vol. II, tab 77. 
70  Expert report of Cristie Ford, AR, vol. 22, tab 121, p. 124. The original IMF document 

cited by Cristie Ford can be consulted at 

https://www.imf.org/external/pubs/ft/scr/2014/cr1429.pdf; expert report of Eric Spink, 

AR, vol. 7, tab 29, pp. 47-49, 80-87. 
71  Éric Desrosiers, “Après la crise du papier commercial, un bilan,” Le Devoir, January 23, 

2009, on-line: http://www.ledevoir.com/economie/actualites-economiques/228896/apres-

la-crise-du-papier-commercial-un-bilan, RBA, vol. II, tab 77. 
72  Expert report of John Hull, AR, vol. 22, tab 119, para. 33, p. 23. 
73  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, pp. 88-89; P. Halpern, C. Cakebread, 

C.C. Nicholls and P. Puri, Back from the Brink: Lessons from the Canadian Asset-Backed 

Commercial Paper Crisis, Toronto, University of Toronto Press, 2016, p. 202, RBA, 

vol. II, tab 75. 

https://www.imf.org/external/pubs/ft/scr/2014/cr1429.pdf
http://www.ledevoir.com/economie/actualites-economiques/228896/apres-la-crise-du-papier-commercial-un-bilan
http://www.ledevoir.com/economie/actualites-economiques/228896/apres-la-crise-du-papier-commercial-un-bilan
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Countries with a national securities commission were not any better at anticipating the 

crisis. Mr. Dodge also fails to mention the Heads of Agencies in his affidavit. Given that 

he left his position as Governor of the Bank of Canada in January 2008, he cannot opine 

on the quality of the cooperation between the various federal agencies and the CSA during 

and after the global financial crisis. 

43. The record does not contain any indication that the CSA refused to communicate 

information that federal regulators needed in order to carry out macroprudential oversight 

or manage systemic risk within the financial sector. 

44. In summary, the federal evidence praises the merits of the proposed legislation either by 

giving examples of measures that the provinces have already undertaken or by obscuring 

the extent of the existing powers of federal bodies as regards systemic risk management. 

---------- 

PART II – QUESTIONS IN ISSUE 

 

45. The Government of Québec sought the opinion of the Court of Appeal on the following 

questions, which are also being submitted to this Court: 

a) Does the Constitution of Canada authorize the implementation of pan-Canadian 

securities regulation under the authority of a single regulator, according to the model 

established by the most recent publication of the “Memorandum of Agreement 

regarding the Cooperative Capital Markets Regulatory System”? 

b) Does the most recent version of the draft of the federal “Capital Markets Stability 

Act” exceed the authority of the Parliament of Canada over the general branch of the 

trade and commerce power under section 91(2) of the Constitution Act, 1867? 

46. The Attorney General of Québec argues that the first question should be answered in the 

negative and the second question should be answered in the affirmative. 

----------
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PART III – ARGUMENTS 

 

47. The scheme contemplated in the Memorandum of Agreement is unprecedented in the 

history of federal-provincial relations. The breadth and nature of the changes it introduces 

challenge the structure and balance that exist within the Canadian federation. If this Court 

were to validate the scheme, nothing would prevent the use of similar mechanisms to strip 

the provinces (even on an apparently voluntary basis) of the ability to legislate 

autonomously in fields such as insurance, pension funds, credit unions and professions. 

The Court of Appeal accurately pointed out that “[i]n the long term, it could lead to the 

dislocation of the delicate constitutional balance upon which Canada was founded and upon 

which it has thrived to date.”74 Without denying the importance of federal-provincial or 

interprovincial cooperation in Canada, it is important to remember that the executive 

branches—even with the eventual support of their respective legislatures—cannot modify 

the constitutional distribution of powers. 

48. Considerable efforts were made to make the Memorandum of Agreement fit within the 

concept of “cooperative federalism.” However, this cooperation cannot mask the fact that 

the proposed scheme is invalid for two reasons. First, the effect of the proposed delegation 

mechanisms is to strip the provinces of their legislative autonomy, contrary to the 

fundamental rules of Canadian federalism and parliamentary sovereignty (A). Second, the 

Federal Act cannot be validly enacted under section 91(2) of the Constitution Act, 1867, 

because it does not propose measures that are qualitatively different from those already 

implemented by the provinces (B). In essence, the scheme does not involve cooperation 

and harmonization, but rather centralization and uniformity. 

A. First Question: The Memorandum of Agreement is Unconstitutional 

49. The scheme contemplated in the Memorandum of Agreement is unconstitutional because, 

as the Court of Appeal stated, it amounts to interference with the parliamentary sovereignty 

of the provinces and an unconstitutional surrender of their legislative power. Moreover, it 

seeks to establish a legislative power not provided for in the Constitution. All in all, it is a 

                                            
74  Opinion of the Court of Appeal, para. 68, AR, vol. 1, tab 3, p. 85. 
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disguised amendment to the Constitution which has not obtained the level of consent 

required by Part V of the Constitution Act, 1982 and has not been adopted through the 

mechanism set out in section 94 of the Constitution Act, 1867. 

50. Our opponents have attempted to defend this scheme by invoking the favourable view this 

Court has taken toward various forms of cooperation between the federal and provincial 

governments. However, it is not merely because the proposed scheme is characterized as 

“cooperative federalism” that it can avoid the tests of constitutional validity. The 

“cooperative” character of an initiative cannot be used to circumvent, or even contradict, 

the fundamental tenets of Canada’s federal system.75 The ends do not justify the means.76 

51. The Attorneys General of Canada and British Columbia argue that the Court of Appeal 

decision would call into question the validity of many cooperative schemes that have been 

developed in Canada over the years and would even go so far as to undermine the basis of 

our welfare state. Nothing could be further from the truth. As will be shown below, the 

scheme contemplated in the Memorandum of Agreement deviates considerably from the 

existing cooperative schemes that this Court has upheld. The Court of Appeal ruling merely 

applies existing constitutional law rules which the parties to the Memorandum of 

Agreement have attempted to circumvent or have merely disregarded. It does not in any 

way interfere with continued federal-provincial collaboration or with the maintenance of 

existing practices. 

52. In short, the Memorandum of Agreement attempts a “constitutional amendment by 

stealth.”77 This Court should not tolerate such an attempt, no more so than it did in the 

                                            
75  Jean-François Gaudreault-DesBiens and Johanne Poirier, “From Dualism to Cooperative 

Federalism and Back? Evolving and Competing Conceptions of Canadian Federalism,” in 

Peter Oliver, Patrick Macklem and Nathalie Des Rosiers (eds.), Oxford Handbook of the 

Canadian Constitution, Oxford, Oxford University Press, 2017, pp. 406-412, RBA, vol. II, 

tab 73; 2011 Reference, para. 62, RBA, vol. II, tab 55; Québec (Attorney General) v. 

Canada (Attorney General), [2015] 1 S.C.R. 693, para. 19, RBA, vol. II, tab 42. 
76  Central Canada Potash Co. v. Saskatchewan, [1979] 1 S.C.R. 42, pp. 75-76, RBA, vol. I, 

tab 25. 
77  Richard Albert, “Constitutional Amendment by Stealth,” (2015) 60:4 McGill L.J. 673, pp. 

702, 711-719, RBA, vol. II, tab 66. 
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Reference re Senate Reform, regardless of the positive rhetoric surrounding the 

phenomenon of cooperation within the Canadian federation. 

53. The Attorneys General of Canada and British Columbia constantly rely on the fact that the 

participating provinces are always free to withdraw from the scheme contemplated in the 

Memorandum of Agreement. This freedom would, as it were, erase or excuse the violation 

of parliamentary sovereignty or of the prohibition on legislative delegation. However, the 

scheme invalidated by this Court in A.G. Nova Scotia v. A.G. Canada provided for the 

revocation of the legislative delegations.78 By analogy, the fact that an unconstitutional 

statute can eventually be repealed does not mean that the courts are prevented from 

considering its constitutionality. The statute can produce effects before its repeal, and the 

courts must be able to intervene in order to ensure the preservation of the rule of law. 

1. The Memorandum of Agreement is Justiciable 

54. Mr. Justice Schrager, dissenting in the Court of Appeal judgment, stated that the 

Memorandum of Agreement was not justiciable. The Attorney General of British Columbia 

is essentially arguing the same thing before this Court, by relying on a theoretical approach 

to the relationship between the executive and legislative branches and by alleging that 

intergovernmental agreements fall solely within the political, not the juridical, sphere. 

55. As this Court has previously recognized, the rule of law requires that all state powers, even 

those stemming from the royal prerogative, be subject to judicial review and comply with 

the Constitution.79 Thus, “in a constitutional democracy, all government power must be 

exercised in accordance with the Constitution.”80 When politicians use legal instruments to 

implement a scheme such as the one flowing from the Memorandum of Agreement, the 

                                            
78  A.G. Nova Scotia v. A.G. Canada, [1951] S.C.R. 31, p. 50, RBA, vol. I, tab 15. 
79  Canada (Prime Minister) v. Khadr, [2010] 1 S.C.R. 44, para. 36, RBA, vol. I, tab 23; 

Operation Dismantle v. The Queen, [1985] 1 S.C.R. 441, pp. 455, 463-464, RBA, vol. I, 

tab 39; also see Craig Forcese, “The Executive, the Royal Prerogative and the 

Constitution,” in Peter Oliver, Patrick Macklem and Nathalie Des Rosiers (eds.), Oxford 

Handbook of the Canadian Constitution, Oxford, Oxford University Press, 2017, pp. 165-

168, RBA, vol. II, tab 72. 
80  Ibid., para. 37, RBA, vol. II, tab 72. 
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courts can and must consider the validity of their actions.81 As the guardian of the 

Constitution, this Court cannot disregard the connection between the legislative sphere and 

the sphere of intergovernmental agreements and thereby close its eyes to a disguised 

amendment to the Constitution. Indeed, this Court has heard cases based on such 

agreements82 and has applied their provisions to disputes involving private parties.83 

56. Furthermore, it is quite simply wrong to claim that intergovernmental agreements have no 

legal effect if they are not implemented by way of statute. In practice, intergovernmental 

agreements, such as the Memorandum of Agreement, have a [translation] “very high degree 

of effectiveness,”84 notwithstanding their sometimes uncertain legal status. Relegating 

intergovernmental agreements to the political sphere, as the Attorney General of British 

Columbia has done, amounts to entering an imaginary world in which respect for the 

Constitution is a purely formal matter. Be it the Reference re Patriation85 or the Reference 

re Senate Reform86, this Court has never accepted such formalistic arguments.  

57. Once the fundamental elements of the scheme contemplated in the Memorandum of 

Agreement have been implemented by law, it is clear that the question of their validity will 

be justiciable. The fact that the publication of the draft legislation which will create the 

CMRA and which, one can assume, will reproduce the Memorandum of Agreement’s rules 

for amending the uniform legislation has been strategically delayed cannot have the effect 

of rendering the matter non-justiciable. 

 

                                            
81  Johanne Poirier, “Intergovernmental Agreements in Canada: At the Crossroads Between 

Law and Politics,” in P.J. Meekison, H. Telford and H. Lazar (eds.), Reconsidering the 

Institutions of Canadian Federalism, Montréal and Kingston, McGill-Queen’s University 

Press, 2002, 425, pp. 430-434, RBA, vol. II, tab 81. 
82  See, for example, Québec (A.G.) v. Canada (A.G.), [2011] 1 S.C.R. 368, RBA, vol. II, 

tab 43. 
83  See, for example, Boucher v. Stelco Inc., [2005] 3 S.C.R. 279, RBA, vol. I, tab 21. 
84  Johanne Poirier, “Une source paradoxale du droit constitutionnel canadien: les ententes 

intergouvernementales” (2009) 1 R.Q.D.C., p. 30, RBA, vol. II, tab 83. 
85  Re: Resolution to amend the Constitution, [1981] 1 S.C.R. 753, RBA, vol. II, tab 62. 
86  Reference re Senate Reform, [2014] 1 S.C.R. 704, RBA, vol. II, tab 56. 
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2. The Memorandum of Agreement Violates Parliamentary Sovereignty 

58. The Court of Appeal was right in ruling that the scheme contemplated in the Memorandum 

of Agreement is incompatible with the principle of parliamentary sovereignty. Pursuant to 

the scheme, the provinces undertake to adopt the Uniform Provincial Act and not amend it 

other than in accordance with the procedure set out in the Memorandum of Agreement. The 

Court of Appeal correctly described this procedure, and the Attorney General of Canada 

has not contested this description.  

59. In order to join the scheme, a province must adopt a Uniform Provincial Act.87 Given that 

the provincial legislation must be uniform, it necessarily follows that a participating 

province will have to repeal its existing securities legislation and regulations. Once a 

province joins the scheme, section 5.5 of the Memorandum of Agreement sets out a highly 

restrictive process for the approval of amendments to the Uniform Provincial Act: The 

consent of at least 50% of the members of the Council of Ministers (which includes the 

federal Minister of Finance) is required and each province that is a Major Capital Markets 

Jurisdiction has a right of veto.88 If all the provinces were to join, this would mean that four 

provinces would each have the right to veto any proposed amendment to the Uniform 

Provincial Act. Given the complexity of the process, one can say that the Uniform 

Provincial Act would be firmly locked in. Moreover, a participating province gives up the 

ability to tailor its legislation or regulations to local market conditions; instead, in order to 

do so, it must submit to a process that gives the decision-making power to the CMRA’s 

Board of Directors.89 Lastly, a participating province must transfer to the CMRA all staff 

members currently responsible for the application of provincial legislation90, making 

withdrawal from the scheme very difficult. Under these circumstances, section 2.2 of the 

Memorandum of Agreement, which states that a participating province “is neither 

                                            
87  Memorandum of Agreement dated September 23, 2016, s. 3(a)(i), AR, vol. 24, tab 146, 

p. 166. 
88  Memorandum of Agreement dated September 23, 2016, s. 5.5, AR, vol. 24, tab 146, p. 169. 
89  Memorandum of Agreement dated September 23, 2016, s. 5.4, AR, vol. 24, tab 146, p. 169. 
90  Memorandum of Agreement dated September 23, 2016, s. 10.1(c), AR, vol. 24, tab 146, 

pp. 176-177. 
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surrendering nor impairing any of its jurisdiction” is not an accurate description of the 

effect of the proposed scheme. This Court is entitled to disregard such a statement.91 

60. The Court of Appeal correctly described the consequences of the scheme: 

It subjects an amendment to the Uniform Act to the consent of a 

majority of the members of the Council of Ministers, as well as that of 

the members from each major capital markets jurisdiction as defined in 

the MOA, currently Ontario and British Columbia. In fact, no 

amendment to the Uniform Act can be undertaken without the approval 

of the Council of Ministers and every participating province must adopt 

amendments to the Act that are approved by the Council of Ministers.92 

61. It is a well-established rule of constitutional law based on the British tradition that 

“parliamentary sovereignty prevents a legislative body from binding itself as to the 

substance of its future legislation.”93 Limits as to the substance must be distinguished from 

limits as to the “manner and form,” which this Court has authorized, such as limits 

regarding the language of legislation94 or the need to explicitly state that a law derogates 

from another law.95 It has also been suggested that a requirement that a statute be enacted 

by a special majority or that its enactment be authorized by a referendum may be valid.96 

However, requiring the consent of a body that is not part of the legislature or of the citizens 

                                            
91  Danielle Pinard, “Les énoncés de fait du législateur et le contrôle judiciaire de 

constitutionnalité au Canada: de l’utilisation des préambules et autres dispositions non 

normatives des lois,” (2008-09) 24 N.J.C.L. 27, p. 57, RBA, vol. II, tab 80; Reference as 

to the Validity of Section 5(a) of the Dairy Industry Act, [1949] S.C.R. 1, pp. 47-48, RBA, 

vol. II, tab 50; Kitkatla Band v. British Columbia (Minister of Small Business, Tourism 

and Culture), [2002] 2 S.C.R. 146, para. 46, RBA, vol. I, tab 17; Québec (A.G.) v. Canada 

(A.G.), 2011 QCCA 591, para. 117 (Chief Justice Robert), RBA, vol. II, tab 41. 
92  Opinion of the Court of Appeal, para. 61, AR, vol. 1, tab 3, pp. 82-83. 
93  Reference Re Canada Assistance Plan (B.C.), [1991] 2 S.C.R. 525, pp. 563-564, RBA, 

vol. II, tab 59; Henri Brun, Guy Tremblay and Eugénie Brouillet, Droit constitutionnel, 

6th ed., Cowansville, Éditions Yvon Blais, 2014, pp. 704-706, RBA, vol. II, tab 70; Han-Ru 

Zhou, “Revisiting the ‘Manner and Form’ Theory of Parliamentary Sovereignty,” (2013) 

129 L.Q.R. 610, pp. 614-615, RBA, vol. II, tab 85. 
94  R. v. Mercure, [1988] 1 S.C.R. 234, pp. 279-280, RBA, vol. II, tab 46. 
95  R. v. Drybones, [1970] S.C.R. 282, p. 294, RBA, vol. II, tab 44. 
96  Bribery Commissioner v. Ranasinghe, [1965] A.C. 172, p. 200 (C.P.), RBA, vol. I, tab 22; 

A.G. New South Wales v. Trethowan, [1932] A.C. 526, p. 540 (C.P.), RBA, vol. I, tab 14; 

also see Jackson v. Attorney General, [2005] UKHL 56, para. 163, RBA, vol. I, tab 33. 
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that elect the legislature’s members is a limit as to the substance of the legislation, which 

violates the principle of parliamentary sovereignty.97 Through the Memorandum of 

Agreement, each participating province makes the exercise of its powers conditional on 

obtaining the consent of certain other provinces. These limits, which appear to be 

procedural, will have such an impact on the ability to legislate that, in reality, they involve 

substantive limits on parliamentary sovereignty. Therefore, the mechanism contemplated 

in the Memorandum of Agreement is unconstitutional. Given that the mechanism is at the 

very heart of the Memorandum of Agreement and cannot be severed from it, the 

Memorandum of Agreement as a whole is unconstitutional.98 

62. In an attempt to escape these conclusions, the Attorneys General of Canada and British 

Columbia have presented formalistic and fundamentally contradictory arguments. They 

contend that the Memorandum of Agreement does not in any way bind the legislatures, 

while stating that the parties to the Memorandum of Agreement “believe that uniform 

legislation is necessary”99 and that they “expect their partners to maintain the Uniform 

Act.”100 

63. Similar arguments had been raised in the Reference re Senate Reform. In that case, as here, 

the statute in question had been carefully drafted in order to give the appearance that the 

political actors retained their autonomy. As this Court noted, the reality would have been 

quite different: The Prime Minister would in practice have been bound by the outcome of 

the “consultative” elections. The validity of the statute could not be upheld by claiming 

that the political actors would have been entitled to act contrary to its purpose.101 The Court 

of Appeal was correct in finding that the same would be true pursuant to the Memorandum 

of Agreement.102  

                                            
97  Canada (Attorney General) v. Friends of the Canadian Wheat Board, 2012 FCA 183, 

para. 86, RBA, vol. I, tab 24; also see Reference Re Canada Assistance Plan (B.C.), [1991] 

2 S.C.R. 525, p. 564, RBA, vol. II, tab 59. 
98 See, by analogy, article 1438 of the Civil Code of Québec. 
99  AGC’s factum, para. 50. 
100  AGC’s factum, para. 53. 
101  Reference re Senate Reform, [2014] 1 S.C.R. 704, para. 62, RBA, vol. II, tab 56. 
102  Opinion of the Court of Appeal, para. 70, AR, vol. 1, tab 3, p. 86. 
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64. One cannot escape these findings by alleging, as the Attorney General of Canada is doing, 

that the purpose of the scheme is valid. In the present case, the purpose of the participating 

provinces is not merely to harmonize their legislation. On the contrary, 

[t]he admitted objective and uncontestable effect of the Regime are to 

allow the Council of Ministers to control the amendments to the 

Uniform Act, to impose such amendments on all participating provinces 

and to impede any amendment from occurring without its approval.103 

65. Such an objective is in and of itself unconstitutional, because it is a surrender of 

parliamentary sovereignty. Similarly, the distinction the Attorney General of British 

Columbia is attempting to make is specious: In the Senate Reference as in the present case, 

there are important constitutional principles at stake. 

66. The arguments raised by the Attorney General of Canada result from confusion between 

the scheme proposed in the Memorandum of Agreement and the various legislative 

harmonization initiatives implemented by the provinces over the years. As it is practised in 

Canada, legislative harmonization does not entail the enactment of rigorously identical 

legislation. Instead, it allows each province to tailor the proposed uniform legislation to its 

specific needs. For example, Québec tailored the Uniform Securities Transfer Act to make 

it compatible with Québec civil law.104 The current harmonization mechanism for securities 

instruments allows a province to maintain different rules on a specific subject without 

having to seek the permission of the other provinces. In short, one must not confuse 

voluntary harmonization with compulsory uniformity. 

67. The Attorney General of British Columbia has presented a surprising argument, which had 

not been raised before the Court of Appeal. He argues that the mechanism provided for in 

the Memorandum of Agreement concerns only amendments to the text of the uniform 

                                            
103  Opinion of the Court of Appeal, para. 69, AR, vol. 1, tab 3, pp. 85-86. 
104  Compare the Securities Transfer Act, 2006, S.O. 2006, c. 8, and the Act respecting the 

transfer of securities and the establishment of security entitlements, CQLR, c. T-11.002; 

consequential amendments also had to be made to the Civil Code (articles 2684.1, 2701.1, 

2713.1-2713.9, 2714.1-2714.7). 
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legislation whose adoption is being proposed to the provinces, not amendments to the 

provincial statutes themselves. In order to accept such an argument, one would have to be 

blind to the real intention of the parties to the Memorandum of Agreement: Replacing the 

existing CSA system, founded on voluntary harmonization, with a compulsory uniformity 

mechanism. Achieving this uniformity has long been the primary goal of those advocating 

for a national securities commission. The Court of Appeal was not mistaken: “[L]egislative 

uniformity is the principal foundational purpose of the Regime.”105 This finding by the 

Court of Appeal is supported by the history of the proposals that preceded the 

Memorandum of Agreement106 and by the very text of the Memorandum of Agreement, 

which, in section 3(a)(i), defines the “uniform provincial and territorial legislation” as “a 

uniform act of each provincial and territorial Participating Jurisdiction”107 and places this 

element at the forefront of the scheme’s principal components. Incidentally, if each 

participating province remains free to follow or not follow the "proposals" of the Council 

of Ministers, it becomes difficult to understand why the parties to the Memorandum of 

Agreement established such a complex mechanism governing amendments to the uniform 

act. 

68. The Attorney General of British Columbia is trying to compare the undertakings set out in 

the Memorandum of Agreement with those found in intergovernmental agreements that 

sustain our welfare state or those found in international treaties. Such comparisons are not 

valid. It is common knowledge that certain public service regimes which distinguish 

Canada were established pursuant to agreements between the federal and provincial 

governments. However, none of these schemes has as its principal objective the 

establishment of a mechanism that seeks to impose, for the future, the enactment and 

continued existence of uniform legislation in a field of provincial jurisdiction. As for 

Canada’s international treaties, they do not contain undertakings to replicate norms adopted 

by an international organization into Canadian law, as is the case, for example, under the 

Treaty on European Union. Moreover, Canada is a country with a dualist tradition, and 

                                            
105  Opinion of the Court of Appeal, para. 71 [emphasis in the original], AR, vol. 1, tab 3, p. 86. 
106  See above, note 16. 
107  Memorandum of Agreement dated September 23, 2016, s. 3(a)(i), AR, vol. 24, tab 146, 

p. 166. 
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treaties only create obligations under international law. Parliament and the provincial 

legislatures remain free to choose the manner in which they will implement Canada’s 

international undertakings.  

69. The Attorney General of British Columbia relies on Nat Bell Liquors to argue that even if 

the Memorandum of Agreement were declared invalid, nothing would legally prevent the 

provinces from adopting the uniform legislation and de facto implementing the scheme 

contemplated in the Memorandum of Agreement. Nonetheless, the Attorney General of 

Québec is entitled to obtain this Court’s opinion regarding the invalidity of the mechanism 

provided for in the Memorandum of Agreement, before the participating provinces attempt 

to adopt the uniform legislation. In Re Initiative and Referendum Act108, the Privy Council 

had no hesitation in declaring that a Manitoba statute that violated the principle of 

parliamentary sovereignty was invalid. More generally, the argument raised by British 

Columbia can hardly be reconciled with the principle of the rule of law, because it asks this 

Court to turn a blind eye to an unconstitutional mechanism. The fact that a situation that is 

at the outset unlawful may subsequently become effective does not make that situation 

lawful. 

3. The Memorandum of Agreement is Contrary to the Prohibition on Legislative 

Delegation 

70. The Court of Appeal was also correct in finding that the Memorandum of Agreement is 

incompatible with the prohibition on legislative delegation set out by this Court in A.G. 

Nova Scotia v. A.G. Canada.109 

71. At first sight, the prohibition on legislative delegation may seem to restrict the scope of 

parliamentary sovereignty: It prevents a legislature from legislating as it pleases. However, 

the restriction is necessary because parliamentary sovereignty is exercised within the 

framework of a federal system established by a written constitution. In Canada, unlike in 

                                            
108  [1919] A.C. 935, pp. 944-945, RBA, vol. II, tab 49. 
109  Opinion of the Court of Appeal, paras. 57-58, 76, AR, vol. 1, tab 3, p. 82 and 878. 
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the United Kingdom, parliamentary sovereignty is subordinated to the Constitution, 

particularly the federal division of powers. 

a) The Scope of the Rule 

72. The rule established in A.G. Nova Scotia v. A.G. Canada applies not only to the specific 

facts that were before the Court at that time (i.e., a direct transfer from one legislature to 

another). It also applies to any scheme resulting in substantially similar effects, namely, the 

centralization, transfer, abdication or delegation of provincial legislative powers. The 

vocabulary used by the judges in that ruling clearly indicates that they were concerned with 

the substance and not the form of the proposed scheme. Mr. Justice Taschereau stated that 

it was never intended that “[l]egislatures can abdicate their powers;”110 Mr. Justice Rand 

opined that “neither Parliament nor Legislature can [...] transfer its constitutional authority 

to the other.”111 

73. Therefore, to determine whether there is a transfer, abdication or delegation of legislative 

powers, one must, just as this Court usually does in matters of division of powers, consider 

the substance as well as the form and be wary of appearances:112  

The court is, however, entitled, and indeed required, to examine the 

interrelationship of federal and provincial legislation if it appears that 

Parliament has incorporated provincial enactments into its own 

legislation in an effort to “colour” (to adopt the language of the Privy 

Council) it so as to enter a field which, by our constitution, rests solely 

within the legislative competence of the provinces. In other words, 

                                            
110  A.G. Nova Scotia v. A.G. Canada, [1951] S.C.R. 31, p. 44 [emphasis added], RBA, vol. I, 

tab 15. 
111  Ibid., p. 47 [emphasis added], RBA, vol. I, tab 15. 
112  See, in particular: Attorney-General for Ontario v. Reciprocal Insurers, [1924] A.C. 328, 

p. 337 (P.C.), RBA, vol. I, tab 16; In re The Insurance Act of Canada, [1932] A.C. 41, 

pp. 48-49 (P.C.), RBA, vol. I, tab 32; Reference re Agricultural Products Marketing, 

[1978] 2 S.C.R. 1198, p. 1225 (Laskin J), RBA, vol. II, tab 60; Reference re Upper 

Churchill Water Rights Reversion Act, [1984] 1 S.C.R. 297, pp. 332-333, RBA, vol. II, 

tab 58. The Supreme Court recently reiterated this rule in Québec (A.G.) v. Canada (A.G.), 

[2015] 1 S.C.R. 693, para. 31, RBA, vol. II, tab 42. 
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Parliament cannot do indirectly, with provincial aid, what it could not 

have done directly.113  

74. This approach, based on the overall effect of an impugned scheme, was also suggested by 

Professor La Forest, before his appointment to the bench: 

It may well be to add that the Supreme Court of Canada has at its 

disposal a weapon against a delegation of administrative power or an 

adoption of future legislation so broad as to amount in substance to a 

grant of legislative power; it could declare such a device void as being 

a colourable attempt to escape the restraints imposed by the Nova Scotia 

delegation case.114 

75. Since the ruling in A.G. Nova Scotia v. A.G. Canada, this Court has validated several forms 

of federal-provincial cooperation. However, in each of these cases, the Court was careful 

to point out that, considered as a whole, the schemes in question did not constitute 

legislative interdelegation. For example, in Furtney, it stated: 

It may be that in some instances a delegation to the Lieutenant Governor 

would be tantamount to a delegation to a legislature. That question need 

not be resolved in this case because the essential elements of the 

substantial federal scheme are spelled out in the Code and what was 

done by the Lieutenant Governor was to make administrative decisions 

relating to matters of essentially provincial concern.115  

76. In Coughlin, Mr. Justice Cartwright, writing for the majority, was careful to point out that 

the scheme in question was not tantamount to a delegation of legislative 

powers.116 Mr. Justice Ritchie, dissenting, was of the opinion that “the Parliament of 

Canada purported to relinquish all control over a field in which Parliament has exclusive 

jurisdiction under the British North America Act”117 and, as a result, he would have found 

                                            
113  Dominion Stores Ltd. v. R., [1980] 1 S.C.R. 844, p. 858, RBA, vol. II, tab 65. 
114  Gérard V. La Forest, “Delegation of Legislative Power in Canada,” (1975) 21 McGill L.J. 

131, p. 142, RBA, vol. II, tab 78. 
115  R. v. Furtney, [1991] 3 S.C.R. 89, p. 104, RBA, vol. II, tab 45. 
116  Coughlin v. Ontario Highway Transport Board, [1968] S.C.R. 569, p. 575, RBA, vol. I, 

tab 26. 
117  Ibid., p. 584, RBA, vol. I, tab 26. 
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the scheme to be unconstitutional. More recently, in Pelland, this Court pointed out “that 

one legislative body cannot enlarge the powers of another by authorizing the latter to enact 

laws which would have no significance or validity independent of the delegation” and it 

validated the delegation in question only after indicating that Parliament had retained its 

administrative power over the Fédération des producteurs de volailles du Québec.118 An 

analysis of the reasoning applied by the various judges in A.G. Nova Scotia v. A.G. Canada 

indicates that they considered that, practically speaking, there was a qualitative difference 

between the proposed interdelegation scheme and situations of administrative delegation 

which had previously been ruled valid. For example, Chief Justice Rinfret stated that 

“[d]elegations such as were dealt with In re Gray and in The Chemical Reference were 

delegations to a body subordinate to Parliament and were of a character different from the 

delegation meant by the Bill now submitted to the Court.”119 

b) The Memorandum of Agreement is Contrary to the Essence of the 

Prohibition on Legislative Delegation 

77. As we showed in the previous section, the Memorandum of Agreement implements a 

mechanism whereby, for all intents and purposes, the provinces surrender their jurisdiction 

over securities in order to hand it over to a composite body which none of them controls. 

After the scheme has been put into place, no participating province will still be able to 

legislate autonomously in the realm of securities. In addition, each participating province 

will be required to adopt all amendments “proposed” by the CMRA’s Council of Ministers. 

Failure to comply with these requirements would likely exclude a province from the 

scheme.120 While it is true that these requirements are not explicitly set forth in the 

Memorandum of Agreement, they are necessarily implied. The Court of Appeal understood 

                                            
118  Fédération des producteurs de volailles du Québec v. Pelland, [2005] 1 S.C.R. 292, 

paras. 54 and 57, RBA, vol. I, tab 27. 
119  A.G. Nova Scotia v. A.G. Canada, [1951] S.C.R. 31, p. 35 [references omitted], RBA, 

vol. I, tab 15. 
120  Also see the affidavit of Heather Wood, AR, vol. 25, tab 148, p. 54, para. 30. 
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this quite clearly when it stated that uniformity was the principal foundational purpose of 

the scheme.121 

78. The Memorandum of Agreement therefore seeks to implement the type of scheme 

prohibited by A.G. Nova Scotia v. A.G. Canada. Even though the delegation will not be 

made to a traditional legislature, it will be made to a body that, for all intents and purposes, 

will exercise legislative powers. The decisive criterion is that each participating province 

will surrender its jurisdiction over securities. 

79. The incompatibility between the Memorandum of Agreement and the ruling in A.G. Nova 

Scotia v. A.G. Canada can also be considered in light of the objective sought by this Court 

when it rendered that judgment. This objective consists of maintaining the balance of 

federalism and protecting against centralizing forces. If the delegation of legislative powers 

were permitted, there would be few practical obstacles to an extensive centralization of the 

federation. In practice, it would be possible to amend the Constitution without following 

the prescribed process. In that judgment, Mr. Justice Fauteux explained that the very notion 

of delegation of legislative powers is contrary to the principle of federalism: 

It is difficult to conceive that the provinces, so strongly desirous of 

retaining for themselves the legislative authority they then had with 

respect to local matters in order to continue, each of them, to attend to 

its own diversified interests, would have, at the same time, entertained 

the idea of giving to Parliament any kind of legislative authority—

subordinate or original—with respect to such matters.122 

80. Mr. Justice Taschereau pushed this reasoning to its logical conclusion, noting that 

legislative delegation could eventually transform Canada into a unitary state.123 As for 

Mr. Justice Rand, he pointed out that the Court could consider the foreseeable practical 

effects of such a scheme, namely, the permanency of the contemplated transfers of powers: 

The practical consequences of the proposed measure, a matter which 

the Courts may take into account, entail the danger, through continued 

                                            
121  Opinion of the Court of Appeal, para. 71, AR, vol. 1, tab 3, p. 86. 
122  A.G. Nova Scotia v. A.G. Canada, [1951] S.C.R. 31, p. 57, RBA, vol. I, tab 15. 
123  Ibid., p. 45, RBA, vol. I, tab 15. 
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exercise of delegated power, of prescriptive claims based on conditions 

and relations established in reliance on the delegation. Possession here 

as elsewhere would be nine points of law and disruptive controversy 

might easily result. The power of revocation might in fact become no 

more feasible, practically, than amendment of the Act of 1867 of its 

own volition by the British Parliament.124 

81. Today, in light of the analytical framework established in Reference re Secession of 

Québec, the prohibition on legislative interdelegation would inevitably be bolstered by the 

principle of federalism, one of the underlying principles of the Canadian Constitution. As 

professors Brun, Tremblay and Brouillet point out, [translation] “the non-interchangeable 

nature of powers confirms the supremacy of the Constitution in this area and protects the 

provinces.”125 The prohibition on legislative delegation also stems from the dualist nature 

of Canadian federalism, namely, the mutual independence of the two levels of 

government.126 

82. It is not difficult to see how the Memorandum of Agreement is incompatible with these 

principles. If the proposed scheme is implemented, the net outcome will be a centralization 

of securities regulation. Even though the CMRA will not be under the exclusive control of 

the federal government, it will clearly be a centralized national regulator responsible for 

applying uniform legislation and regulations, yet in an area that falls within provincial 

jurisdiction. In any event, whether the transfer of powers is made to the federal government 

or to the provinces, the result is just as problematic from a constitutional point of view. It 

constitutes a transformation of the fundamental structure of our federal system. 

 

                                            
124  A.G. Nova Scotia v. A.G. Canada, [1951] S.C.R. 31, p. 50, RBA, vol. I, tab 15. 
125  Henri Brun, Guy Tremblay and Eugénie Brouillet, Droit constitutionnel, 6th ed., 

Cowansville, Éditions Yvon Blais, 2014, p. 426, RBA, vol. II, tab 70. 
126  Liquidators of the Maritime Bank of Canada v. Receiver-General of New Brunswick, [1892] 

A.C. 437, pp. 441–442, RBA, vol. I, tab 36; also see George Anderson, Le fédéralisme : 

une introduction, Oxford, Oxford University Press, 2010, pp. 24-25, RBA, vol. II, tab 67; 

Johanne Poirier, “Souveraineté parlementaire et armes à feu: le fédéralisme coopératif dans 

la ligne de mire,” (2015) 45 R.D.U.S. 47, p. 56, RBA, vol. II, tab 82. 
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c) The Memorandum of Agreement Does Not Merely Effect an Administrative 

Delegation 

83. The Attorney General of Canada correctly indicated that this Court has validated several 

types of cooperative schemes that have involved various forms of administrative delegation 

from one level of government to the other. However, she mistakenly deduces therefrom 

that the Memorandum of Agreement should ipso facto be validated. 

84. The Memorandum of Agreement differs radically from existing cooperative schemes. A 

review of the schemes validated by this Court indicates that, in general, they share the 

following three characteristics: They pertain to an area where jurisdiction is shared based 

on an interprovincial/intraprovincial distinction or other similar distinction; the provincial 

administrative agencies responsible for applying the law continue to exist; and the 

provinces remain free to amend their legislation. When these three characteristics are 

present, one can conclude that the scheme does not jeopardize the balance of federalism. 

However, these characteristics are missing from the Memorandum of Agreement. 

85. Firstly, the aim of most of the schemes that have been ruled valid by the courts was to allow 

the same type of government intervention with respect to individuals or objects that fall 

either under federal jurisdiction or under provincial jurisdiction, due, in particular, to the 

difference between interprovincial and intraprovincial transportation or trade. These 

schemes are found, in particular, in situations in which courts have previously ruled that 

neither level of government, acting alone, was able to implement the proposed intervention. 

Agricultural marketing agreements are the best example of this type of arrangement: Both 

levels of government implement a supply management system by way of production quotas 

that target production intended for interprovincial trade as well as production intended for 

intraprovincial trade.127 In matters of road transportation, the federal act adopts the same 

                                            
127  See, in particular, the Farm Products Agencies Act, R.S.C. 1985, c. F-4, s. 22(3), RBA, 

vol. I, tab 6; the National Milk Marketing Plan, AR, vol. 10, tab 35, p. 1; the 1978 Federal-

Provincial Agreement with respect to the establishment of a Comprehensive Chicken 

Marketing Program in Canada, AR, vol. 10, tab 37, p. 50; the 1972 Federal-Provincial 

Agreement with respect to the establishment of a Comprehensive Chicken Marketing 

Program in Canada, AR, vol. 10, tab 40, p. 155; also see the description in Fédération des 
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regime for the issuance of licences and control of routes and tariffs as the provinces.128 In 

matters of fisheries, the enforcement of the federal legislation is delegated to Québec 

agencies.129 

86. In certain other cases, even in the absence of a judicial ruling, it is obvious that the 

contemplated intervention cannot be implemented by a single level of government. Thus, 

although the creation of a natural park usually falls under provincial jurisdiction, the 

establishment of the Saguenay-St. Lawrence Marine Park was carried out by way of a 

Canada-Québec intergovernmental agreement due to the marine nature of the park and the 

federal powers over navigation and fisheries.130 With respect to petroleum exploration and 

production in the Gulf of St. Lawrence, there exists an agreement whose purpose includes 

determining the regimes applicable to labour relations and to exploration permits, in the 

specific situation in which the two levels of government do not agree on ownership of this 

territory, but nevertheless wish to allow its economic development notwithstanding the 

dispute.131 Moreover, notwithstanding the willingness to allow the provinces to regulate 

lotteries, it was necessary to maintain the criminal prohibitions, which only Parliament was 

able to do.132 

                                            
producteurs de volailles du Québec v. Pelland, [2005] 1 S.C.R. 292, paras. 4-10, RBA, 

vol. I, tab 27. Also see A.G. British Columbia v. A.G. Canada, [1937] A.C. 377, p. 389, 

RBA, vol. 1, tab 11. 
128  Motor Vehicle Transport Act, R.S.C. 1985, c. 29 (3rd Supp.); a previous version of this 

statute was ruled valid in Coughlin v. Ontario Highway Transport Board, [1968] S.C.R. 

569, RBA, vol. I, tab 26. 
129  Orders in council giving effect to the 1922 Canada-Québec agreement on the management 

of fisheries, AR, vol. 9, tab 32, p. 183. This agreement resulted from the ruling in A.G. 

Canada v. A.G. Quebec, [1921] 1 A.C. 413, pp. 420-421, RBA, vol. I, tab 13. 
130  Agreement concerning the creation of the Saguenay-St. Lawrence Marine Park, AR, 

vol. 11, tab 42, p. 47. 
131  Agreement between the Government of Canada and the Government of Quebec for the 

shared management of petroleum resources in the Gulf of St. Lawrence, AR, vol. 17, 

tab 93, p. 79, particularly section 3.2.  
132  1979 agreement on lotteries, AR, vol. 17, tab 91, p. 68; 1985 agreement on lotteries, AR, 

vol. 17, tab 92, p. 71. 
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87. In fact, in the Egg Reference, the Supreme Court emphasized the similarity between the 

various government actions in question: 

The Willis case permits delegation by Parliament of administrative 

authority to a provincial board to exercise like regulatory authority in 

an area of federal competence as it exercises in the provincial area.133 

88. The second characteristic of these arrangements is that they maintain the provincial statutes 

and the provincial agencies in charge of applying these statutes. In other words, these 

arrangements do not entail the merger of provincial bodies into a single national body 

tasked with applying a uniform act that occupies the entire field of jurisdiction. No scheme 

of this type has involved the creation of a single federal or national body, the replacement 

of the provincial bodies and the transfer of their staff. The transfer of provincial powers to 

a centralized national body, regardless of how it was created, would be unprecedented and 

would have much more of an effect on the balance of federalism than the schemes validated 

by the courts to date. 

89. Thirdly, subject to what will be set out below, none of the cooperative schemes limit the 

possibility of the provinces to amend their relevant provincial statutes or involve the 

adoption of uniform legislation in fields falling under a provincial head of power. For 

example, in matters of fisheries, the delegation to Québec of the administration of federal 

legislation does not prevent Québec from maintaining its own legislation in force or 

amending it.134 With respect to lotteries, each province is free to legislate as it pleases.135 

Although the agreement on the Saguenay-St. Lawrence Marine Park gave rise to the 

                                            
133  Reference re Agricultural Products Marketing, [1978] 2 S.C.R. 1198, p. 1223 (Laskin J) 

[emphasis added], RBA, vol. II, tab 60. 
134  Orders in council giving effect to the 1922 Canada-Québec agreement on the management 

of fisheries, AR, vol. 9, tab 32, p. 183; also see the Act respecting the conservation and 

development of wildlife, CQLR, c. C-61.1, s. 62 and ff., RBA, vol. I, tab 1; and the Act 

respecting commercial fishing and commercial harvesting of aquatic plants, CQLR, 

c. P-9.01. 
135  1979 agreement on lotteries, AR, vol. 17, tab 91, p. 68; 1985 agreement on lotteries, AR, 

vol. 17, tab 92, p. 71; also see the Act respecting lotteries, publicity contests and 

amusement machines, CQLR, c. L-6. 
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enactment of complementary, but not identical, federal and provincial statutes,136 nothing 

in the agreement purports to limit either level of government’s freedom to amend its 

statute.137  

90. Certain cooperative schemes may deviate slightly from any of these three characteristics. 

However, the exception is usually minor and its effect can be counterbalanced by the other 

characteristics of the scheme or by the very specific nature of the scheme. For example, the 

accord on petroleum exploration and production provides for the enactment of “mirror” 

federal and provincial statutes, which presupposes that one level of government will not 

amend its statute without the consent of the other. However, the accord addresses a very 

specific situation regarding possible petroleum drilling platforms in a part of the Gulf of 

St. Lawrence which is the subject of a territorial dispute between Québec and Canada. The 

accord does not interfere in any way with Québec’s ability to legislate with respect to the 

same matters over the remainder of its territory. When considered as a whole, the accord 

cannot be characterized as a transfer or surrender of powers. 

91. In the case at bar, these characteristics are not present. The Memorandum of Agreement 

deviates substantially from the common parameters of cooperative schemes that have been 

validated by the courts. It does not constitute a matter that neither level of government is 

in a position to regulate as a whole. It provides for the dismantling of provincial securities 

regulators. It aims for the adoption of a Uniform Provincial Act. In fact, there is no 

intergovernmental cooperative scheme that places such draconian limits on the ability of 

the provinces to amend legislation enacted pursuant to the exercise of their exclusive 

powers, by subjecting such an amendment to the veto of certain other provinces and to the 

approval of a council co-chaired by a federal minister. 

92. In summary, the Memorandum of Agreement cannot be compared with delegation schemes 

that the courts have determined to be valid. Rather, it is akin to a surrender or transfer of 

                                            
136  Saguenay-St. Lawrence Marine Park Act, S.C. 1997, c. 37; the Act respecting the 

Saguenay-St. Lawrence Marine Park, CQLR, c. P-8.1. 
137  Agreement concerning the creation of the Saguenay-St. Lawrence Marine Park, AR, 

vol. 11, tab 42, p. 47. 
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powers which threatens the balance of federalism and falls under the prohibition 

established in A.G. Nova Scotia v. A.G. Canada. 

93. This brief review of the fundamental differences between the Memorandum of Agreement 

and delegation schemes that have been validated by the courts also explains why the 

Attorneys General of Canada and British Columbia are mistaken in suggesting that 

invalidating the Memorandum of Agreement would significantly harm intergovernmental 

cooperation in Canada. This argument is founded on a gross exaggeration of the practical 

consequences of the Court of Appeal judgment. The existing types of federal-provincial or 

interprovincial cooperation will not be affected. 

4. The Memorandum of Agreement Creates a Legislative Body Not Contemplated 

in the Constitution 

94. Neither governments nor legislatures can create a new legislative body without going 

through the proper constitutional amendment process. In the Upper House Reference, this 

Court cited with approval the remarks of Viscount Haldane in Re Initiative and Referendum 

Act: “but it does not follow that it can create and endow with its own capacity a new 

legislative power not created by the Act to which it owes its own existence.”138 

95. The effect of the Memorandum of Agreement is to create an unprecedented legislative body 

whose establishment is incompatible with the current architecture of the Constitution. This 

legislative body consists of the legislative power conferred upon the “Council of Ministers” 

by section 5.5 of the Memorandum of Agreement and the regulatory power conferred upon 

the CMRA by section 202 of the Uniform Provincial Act and by the Federal Act. 

96. Such a body is unprecedented because of the scope of the powers conferred upon it, the 

fact that it is not subordinate to the provincial legislatures and the fact that, due to its 

                                            
138  Re Initiative and Referendum Act, [1919] A.C. 935, p. 945, RBA, vol. II, tab 49, cited in 

Re: Authority of Parliament in relation to the Upper House, [1980] 1 S.C.R. 54, p. 73, 

RBA, vol. II, tab 61. 
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structure, the accountability mechanisms that usually apply to subordinated bodies are 

ineffective. 

97. First, section 5.5 of the Memorandum of Agreement gives the “Council of Ministers” the 

role of “proposing” amendments to the Uniform Provincial Act. It goes without saying that 

the provinces will no longer be able to legislate independently regarding the same matters. 

Thus, in practice, an entire area of government intervention, that is, securities regulation, 

will fall within this new legislative power. In addition, section 202 of the Uniform 

Provincial Act grants the CMRA vast regulatory powers that cover the entire securities 

sector. Pursuant to this provision, the CMRA can “govern” the conduct of all capital market 

participants, and this includes, according to subsection 4 of section 202, the power to 

regulate the matters mentioned therein, to restrict them or to prohibit them. The CMRA is 

also given power with respect to “prescribing circumstances in which a person does not 

contravene this Act” (item 16) and “exempting a person, trade, distribution, security or 

derivative from any provision of Parts 2 to 9 or any requirement referred to in section 182 

or 183” (item 18). In short, the CMRA will have the power to add to the requirements in 

the statute or remove any of those requirements, all at its own discretion; the statute will 

no longer be a delimiter that must be respected in the exercise of the regulatory power 

conferred. 

98. Second, the new legislative power differs from that exercised by delegated bodies that have 

the power to adopt regulatory instruments. For example, when a provincial legislature 

delegates to a municipality the power to make by-laws, the municipality remains 

subordinate to the province and the latter can give the municipality directives or modify 

the scope of the delegated powers. The situation contemplated in the Memorandum of 

Agreement is exactly the reverse: In practice, the provinces will be subordinate to the 

“Council of Ministers,” because they will be required to implement the legislative 

“proposals” adopted by the “Council of Ministers.”  

99. Thirdly, under the Memorandum of Agreement, the accountability mechanisms that ensure 

the subordination of delegated bodies to the legislatures from which they draw their powers 

are rendered ineffective. In Québec, these mechanisms include requirements for examining 
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and publishing proposed regulations, the possibility for the National Assembly (or the 

government, as the case may be) to disallow a regulation or adopt one of its own accord, 

and the obligation to submit an annual report.139 Moreover, the relevant statutes contain 

provisions for a five-year review, by a parliamentary committee, of the advisability of 

keeping these statutes in force or amending them.140 Such mechanisms are necessary for 

the democratic control of delegated authority not only by the elected members but, 

ultimately, by citizens as well. For example, even though the Bank of Canada has a 

considerable degree of autonomy, everyone knows full well that it ultimately falls under 

the authority of the federal Parliament; thus, a serious question regarding the manner in 

which the Bank of Canada exercises its powers could be raised during a federal election.  

100. The powers conferred upon the CMRA will not be subject to the parliamentary scrutiny of 

the legislature of any single province or the democratic scrutiny of citizens. This is what 

distinguishes the powers conferred upon the CMRA from the broad powers conferred upon 

a municipality, an aboriginal government or a professional order, for example. The effect 

of the Memorandum of Agreement is to shield the CMRA from effective control by the 

legislatures of the provinces in question, by interposing a Council of Ministers that can 

make decisions only with a very restrictive special majority and that does not have to 

answer to any individual province. 

101. In fact, mechanisms for accountability to the provincial legislatures similar to the 

mechanisms provided for in the Regulations Act, the Securities Act or the Derivatives Act 

would be incompatible with the statutory and regulatory uniformity that constitutes the 

central objective of the proposed scheme. If a provincial legislature were permitted to 

disallow a regulation made by the CMRA, the regulations would no longer be uniform 

across the country. On the contrary, this uniformity implies a relinquishment of provincial 

legislative powers and a relinquishment of parliamentary scrutiny over administrative 

                                            
139  Regulations Act, CQLR, c. R-18.1; Securities Act, CQLR, c. V-1.1, ss. 331.2, 335.1 to 

335.3, RBA, vol. I, tab 7; Derivatives Act, CQLR, c. I-14.01, s. 175 in fine, RBA, vol. I, 

tab 5. 
140  Securities Act, CQLR, c. V-1.1, s. 352, RBA, vol. I, tab 7; Derivatives Act, CQLR, 

c. I-14.01, s. 239, RBA, vol. I, tab 5. 
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bodies. Any mechanism intended to ensure a certain degree of accountability to the 

provincial legislatures would be faced with the impossibility of regulatory amendments, 

rendering such accountability illusory. The only mechanism for accountability established 

in the Memorandum of Agreement consists of the power of the Council of Ministers 

(composed of the provincial ministers and the federal minister), after a complex process 

requiring a special majority, to disallow a regulation made by the CMRA.141 In practice, a 

participating province would totally lose control over the content of the statute and the 

regulations. 

102. Given the foregoing demonstration, the argument to the effect that a province that is 

dissatisfied with changes to the scheme could always withdraw cannot be seriously 

considered. In actual fact, the Memorandum of Agreement creates a real legislative power 

that does not exist in the Constitution. 

B. Second Question: The Federal Act is Unconstitutional 

103. The Capital Markets Stability Act (the “Federal Act”) is a major component of the scheme 

contemplated in the Memorandum of Agreement. This statute is the foundation for the 

presence of the federal government in a scheme that essentially falls under provincial 

jurisdiction. Considerable efforts were made to make it appear as if this statute complies 

with the Court’s opinion in the 2011 Reference. However, in reality, the Federal Act merely 

contains a subset of the measures already set forth in existing provincial securities laws or 

in the Uniform Provincial Act. It is not “qualitatively different from what the provinces, 

acting alone or in concert, could achieve,”142 as this Court had required in the 2011 

Reference. 

104. In order to justify the enactment of measures substantially similar to those contained in 

existing provincial laws, the Attorney General of Canada states that the Federal Act has a 

separate purpose—the regulation of systemic risk—and that a statement regarding such a 

purpose is sufficient to bring the statute within the federal legislative sphere. Such a claim 

                                            
141  Memorandum of Agreement dated September 23, 2016, s. 5.2, AR, vol. 24, tab 146, p. 168. 
142  2011 Reference, para. 121, RBA, vol. II, tab 55. 
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is based on two mistaken assumptions which can be summarized as follows: The statute 

deals with systemic risk and systemic risk falls under federal jurisdiction. 

105. According to well-established principles, the pith and substance of a statute cannot be 

established on the basis of a general description of the issue it addresses (e.g., the 

environment or health). It must be determined on the basis of the types of measures 

implemented by the statute. Given this, we will show that the concept of systemic risk does 

not provide a useful characterization of the Federal Act for purposes of determining its 

constitutional validity. We will then demonstrate that, in the 2011 Reference, this Court did 

not create a federal power over systemic risk, but rather stated that measures related to 

systemic risk, provided they are qualitatively different from existing provincial laws, could 

satisfy the General Motors criterion. Finally, we will show that the Federal Act does not 

satisfy this criterion. 

106. Lastly, it is important to remember that federalism is one of the underlying principles of 

our Constitution143 and that this Court, as the guardian of the division of powers, must 

ensure that their interpretation preserves the balance of federalism.144 

1. The Federal Act is Not Concerned with Systemic Risk, but Rather with 

Securities Regulation 

a) General Principles 

107. According to a well-established methodology, one must first determine the pith and 

substance of impugned legislation in order to identify the subject matter it concerns, so that 

one can then determine whether it falls within a head of power of the government that 

enacted it.145 The characterization must be based on the purpose and effects of the 

                                            
143  Reference re Seccession of Quebec, [1998] 2 S.C.R. 217, paras. 56-58, RBA, vol. II, 

tab 57. 
144  Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, paras. 21-24 and 45, RBA, vol. I, 

tab 18; Reference re Assisted Human Reproduction Act, [2010] 3 S.C.R. 457, paras. 246, 

256 (LeBel and Deschamps JJ), RBA, vol. II, tab 54; 2011 Reference, paras. 61-62, RBA, 

vol. II, tab 55. 
145  Québec (Attorney General) v. Canada (Attorney General), [2015] 1 S.C.R. 693, paras. 29 

and 136, RBA, vol. II, tab 42; 2011 Reference, paras. 63 and 65, RBA, vol. II, tab 55; 
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legislation, as determined after an examination of intrinsic and extrinsic evidence;146 these 

effects may include the legal or direct effects, on the one hand, and the practical or “follow-

through effects,”147 on the other hand. The characterization must not be unduly general or 

overinclusive and thus cannot pertain to general economic realities.148 For example, this 

Court has ruled that general concepts such as inflation,149 the environment,150 health151 or 

culture152 were not sufficiently precise for purposes of characterizing a statute. In fact, such 

general concepts describe an area of human activity or a set of preoccupations and not a 

type of legislative measures. As Dean Lederman correctly stated, sections 91 and 92 

“contain categories of laws, not categories of facts.”153 

108. Analyzing the pith and substance requires that courts identify “the true purpose of the 

legislation, as opposed to its mere stated or apparent purpose.”154 The declarations 

                                            
Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, paras. 25-26, RBA, vol. I, tab 18; 

also see Eugénie Brouillet and Bruce Ryder, “Key Doctrines in Canadian Legal 

Federalism,” in Peter Oliver, Patrick Macklem and Nathalie Des Rosiers (eds.), Oxford 

Handbook of the Canadian Constitution, Oxford, Oxford University Press, 2017, pp. 415, 

421-425, RBA, vol. II, tab 69. 
146  Goodwin v. British Columbia (Superintendent of Motor Vehicles), [2015] 3 S.C.R. 251, 

para. 21, RBA, vol. I, tab 30; Québec (Attorney General) v. Canada (Attorney General), 

[2015] 1 S.C.R. 693, paras. 29 and 137, RBA, vol. II, tab 42; 2011 Reference, paras. 63-

64, RBA, vol. II, tab 55; Kitkatla Band v. British Columbia (Minister of Small Business, 

Tourism and Culture), [2002] 2 S.C.R. 146, paras. 53-54, RBA, vol. I, tab 17; R. v. 

Morgentaler, [1993] 3 S.C.R. 463, pp. 482-483, RBA, vol. II, tab 47. 
147  2011 Reference, paras. 98-99, RBA, vol. II, tab 55. 
148  Reference re Assisted Human Reproduction Act, [2010] 3 S.C.R. 457, para. 190 (LeBel and 

Deschamps JJ), RBA, vol. II, tab 54; Québec (P.G.) v. Canada (P.G.), [2011] R.J.Q. 598 

(C.A.), paras. 243-247 (Forget, Bich and Bouchard JJ), RBA, vol. II, tab 41. 
149  Re Anti-Inflation Act, [1976] 2 S.C.R. 373, pp. 451-453, RBA, vol. II, tab 52. 
150  Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, 

pp. 63-65, RBA, vol. I, tab 28. 
151  Reference re Assisted Human Reproduction Act, [2010] 3 S.C.R. 457, para. 190 (LeBel and 

Deschamps JJ), RBA, vol. II, tab 54. 
152  Kitkatla Band v. British Columbia (Minister of Small Business, Tourism and Culture), 

[2002] 2 S.C.R. 146, para. 51, RBA, vol. I, tab 17. 
153  W.R. Lederman, “The Balanced Interpretation of the Federal Distribution of Legislative 

Powers in Canada,” in Paul-André Crépeau and C.B. Macpherson (eds.), The Future of 

Canadian Federalism, Toronto and Montréal, University of Toronto Press, 1965, pp. 91 

and 94, RBA, vol. II, tab 79. 
154  Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, para. 27, RBA, vol. I, tab 18. 



- 42 - 

Respondent’s Factum  Arguments 
   
 

contained in a statute, including its preamble, are not conclusive.155 Parliament cannot 

characterize its own legislation in order to define its legislative jurisdiction: 

The legislative bodies cannot, by statutory recitals, settle the 

classification of their own statutes for purposes of the division of 

powers. That is, they cannot tell the judges which aspect of the 

challenged statute is to be considered its leading feature.156 

109. In this regard, this Court pointed out that courts must focus on the statute’s substance rather 

than its form, so as “not to endorse a ‘colourable’ statute, that is, one that in form appears 

to relate to a matter within the legislative competence of the enacting order of government, 

but in substance addresses a matter falling outside its competence.”157  

110. In order to characterize a statute, this Court can also consider similar statutes adopted by 

the other level of government. In Reference re Assisted Human Reproduction Act, the Court 

refused to attribute to the impugned federal statute a different objective than that of the 

existing provincial laws and it did not hesitate to conclude that the federal statute was a 

colourable attempt to impose national standards in an area of provincial jurisdiction.158 

 

                                            
155  Reference as to the validity of Section 5(a) of the Dairy Industry Act, [1949] S.C.R. 1, 

pp. 47-48, RBA, vol. II, tab 50; Danielle Pinard, “Les énoncés de fait du législateur et le 

contrôle judiciaire de constitutionnalité au Canada: de l’utilisation des préambules et autres 

dispositions non normatives des lois,” (2008) 24 R.N.D.C. 27, p. 57, RBA, vol. II, tab 80. 
156  W.R. Lederman, “The Balanced Interpretation of the Federal Distribution of Legislative 

Powers in Canada,” in Paul-André Crépeau and C.B. Macpherson (eds.), The Future of 

Canadian Federalism, Toronto and Montréal, University of Toronto Press, 1965, pp. 91 

and 110, RBA, vol. II, tab 70. 
157  Goodwin v. British Columbia (Superintendent of Motor Vehicles), [2015] 3 S.C.R. 251, 

para. 23, RBA, vol. I, tab 30; Quebec (Attorney General) v. Canada (Attorney General), 

[2015] 1 S.C.R. 693, para. 31, RBA, vol. II, tab 42. 
158  Reference re Assisted Human Reproduction Act, [2010] 3 S.C.R. 457, para. 271 (LeBel and 

Deschamps JJ), RBA, vol. II, tab 54. Also see R. v. Morgentaler, [1993] 3 S.C.R. 463, 

p. 497: Faced with a legislative text to the same effect, the measure became suspect and 

there was nothing in the extrinsic evidence to dispel that suspicion, RBA, vol. II, tab 47. 
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b) The Federal Act is Concerned with Trading in Securities 

111. The Federal Act is concerned with trading in securities. Its content is a subset of existing 

provincial securities laws. It uses techniques or regulatory tools that do not differ in any 

manner whatsoever from those currently being used by the provinces and which have the 

same objectives. 

112. As previously mentioned, the term “capital markets” used in the title of the statute, is, for 

all intents and purposes, a synonym of “securities markets.”159 These two terms should be 

contrasted with the term “Canadian financial system,” which is much broader and includes, 

in addition to the securities markets, the banking system, the insurance sector and the 

pension plan sector, among others.160 As its content indicates, the Federal Act concerns 

only the “capital markets” (or “securities”), not the “Canadian financial system” as a whole. 

113. Parts 1 and 2 of the Federal Act are its core. Part 1 of the Federal Act grants the CMRA a 

number of powers for the keeping of records and the collection of data, for the purposes of 

monitoring the capital markets and the systemic risks related to them (ss. 9-17). In 

particular, the CMRA may designate a trade repository, on the latter’s application, and 

make regulations with respect to it (s. 11). Part 2 of the Federal Act grants the CMRA vast 

regulatory powers as regards “products,” namely, “a class of securities or derivatives” 

(s. 20), or “practices” (s. 22; this very broad term is not defined), if the CMRA considers 

that they “could pose a systemic risk related to capital markets.” By virtue of these powers, 

the CMRA can make regulations that relate to subjects that are already dealt with in 

provincial securities regulation. Thus, the CMRA can regulate the disclosure of information 

(ss. 21 (c) and (d) and 23 (b) and (c)), trading in securities (ss. 21 (a) and (b)) and various 

aspects of the conduct of securities market participants (ss. 21 (a), (g), (h), (i), (j) and (k) 

and 23 (d), (e) and (f)). The Federal Act also grants the CMRA the specific power to 

regulate “benchmarks” (ss. 18-19). According to section 11, the CMRA can also regulate 

trade repositories and, according to section 23 (g) and (h), credit rating organizations. 

                                            
159  Commentary on the Cooperative Capital Markets Regulatory System Governance and 

Legislative Framework, AR, vol. 13, tab 66, pp. 51-52. 
160  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, pp. 14-16. 



- 44 - 

Respondent’s Factum  Arguments 
   
 

Lastly, the Federal Act grants the CMRA the power to make urgent orders to prohibit or 

suspend trading in securities or derivatives or prohibit certain practices (ss. 24-25). 

114. The Attorney General of Canada argues that the CMRA will only be able to implement 

these measures when it is of the opinion that doing so is necessary in order to address a 

systemic risk and that the scope of the statute will be limited. These factors do not affect 

the characterization of the Federal Act, which remains focused on securities, and regulates 

them using well-established methods. Stating that the statute would rarely be used is, at 

this stage, highly speculative and has no effect on its validity. The definition of systemic 

risk uses vague concepts (e.g., “threat,” “potential,” “material effect”) which may give rise 

to a number of interpretations. Although this definition is similar to definitions used in 

other countries, those definitions were not designed for the purpose of delineating the 

powers of different levels of government in a federation such as Canada.161 In fact, as 

shown above162, systemic risk management is one of the purposes of all existing provincial 

securities laws. It is therefore difficult to see how this concept may be used to delineate a 

subset of this field. 

115. Far from supporting the federal argument, the fact that the CMRA must take the state of 

provincial rules into account before exercising its powers clearly shows that the Federal 

Act concerns securities. This condition is based on the premise that existing provincial laws 

can adequately manage systemic risk related to the securities markets. This is a convincing 

indication that the Federal Act and existing provincial laws deal with the same subject 

matter. In fact, the mechanism established for that purpose in the Federal Act has the effect 

of authorizing a national body to examine the state of provincial legislation in an area of 

provincial jurisdiction and impose its own rules, at its discretion, if it considers the 

provincial rules to be inadequate. It is difficult to reconcile this type of scheme with the 

                                            
161  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 162-164. 
162  See above, paragraphs A.7-A.9. 
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principles of Canadian federalism.163 The scheme would allow the federal government to 

interfere with the legislative powers of the provinces at its whim. 

116. Contrary to what the Attorney General of Canada maintains, the Federal Act will not 

constitute a macroprudential oversight measure. Macroprudential regulation targets the 

entire financial system, so as to detect vulnerabilities resulting from interactions between 

the various sectors (such as banking, insurance or securities).164 However, the Federal Act 

concerns only one sector—securities—and, therefore, by definition, cannot contain 

macroprudential oversight measures. This type of oversight is already carried out by the 

Bank of Canada, in cooperation with OSFI, pursuant to existing legislation.165 None of the 

provisions of the Federal Act are concerned with macroprudential measures. The statute 

does not establish an “umbrella” agency that covers the entire financial system, as in certain 

other countries. 

c) Neither Systemic Risk nor the Stability of the Financial System is a Proper 

Characterization 

117. Even though the Federal Act concerns only securities and uses techniques that do not differ 

from those under existing provincial laws, the Attorney General of Canada nevertheless 

argues that the Federal Act has a different purpose, which is to manage systemic risk or 

preserve the stability of the financial system. However, when the characterization of a 

specific type of measure is well established, as in the present case, Parliament cannot 

modify this characterization merely by stating that it is pursuing a different purpose or by 

inserting statements in the statute that refer to national concerns.166 

118. For example, in Bell Canada, this Court refused to find that the provincial and federal 

schemes for preventing industrial accidents could have different characterizations; 

                                            
163  See Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, paras. 4 and 91; also see Saumur 

v. City of Quebec, [1953] 2 S.C.R. 299, p. 333, RBA, vol. II, tab 64. 
164  Mauro Grande, “Le comité européen du risque systémique: l’approche européenne du 

risque systémique,” (2011) 1 Revue d’économie financière, 175, pp. 182, 187-188, RBA, 

vol. II, tab 74. 
165  See above, paragraphs 16-19. 
166  See above, paragraph 108. 
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according to the Court, it was specious to claim that the provincial statute addressed 

“health” while the federal statute addressed working conditions, because “health” was a 

“purely ‘nominal’ aspect.”167 

119. The federal government had used a similar process in order to try to have the Anti-Inflation 

Act validated. However, Mr. Justice Beetz, writing for the majority on this issue, rejected 

the use of a concept as all-encompassing as “inflation” to characterize the statute in 

question and authorize Parliament to adopt measures that otherwise fell within the 

provincial sphere of jurisdiction, due to the destabilizing effects of such a process on the 

balance of federalism: 

Those innumerable other expressions, often broader and more extensive 

than those of s. 91 and s. 92, may, apart from any issue of colourability, 

be employed in the title of a statute or to describe a statute. The 

expression “inflation” or “the containment and reduction of inflation” 

are of that nature. Needless to say, their use in the title of a statute or as 

an attempt to characterize a statute does not suffice by far in disposing 

of the characterization or in taking the matter with which in fact they 

deal outside the ambit of provincial jurisdiction. It is necessary to look 

at the reality of the matter or of the matters with which in effect they 

deal.168 

120. In reality, there are two obstacles to the use of the double aspect doctrine to validate the 

impugned Federal Act. First, the trade and commerce power is subsidiary: It begins where 

the jurisdiction of the provinces ends, as demonstrated by the General Motors test. It is 

therefore less likely to support a double aspect than a plenary power such as criminal law. 

Second, the double aspect doctrine supposes that the federal norm forms part of a larger 

legislative scheme (for example, the Criminal Code) which inescapably falls under the 

authority of the federal government and supports the federal characterization. In the case 

at bar, the Federal Act is not part of a broader federal set of rules. 

                                            
167  Bell Canada v. Quebec (Commission de la santé et de la sécurité du travail), [1988] 

1 S.C.R. 749, p. 854, RBA, vol. I, tab 19. 
168  Re: Anti-Inflation Act, [1976] 2 S.C.R. 373, p. 451 (Beetz J), RBA, vol. II, tab 52; see 

more generally, pp. 450-453 and p. 437 (Ritchie J). 
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121. In the present case, accepting that the concepts of systemic risk and stability of the financial 

system, which are as all-encompassing as the concept of inflation, could have a double 

aspect would have the practical effect of justifying federal measures concerning a wide 

range of subjects that fall nonetheless under provincial jurisdiction. In any event, saying 

that the Federal Act concerns systemic risk management is not a means for differentiating 

it from existing provincial securities laws, which have long contributed to the reduction of 

systemic risk.169 The reduction of systemic risk does not result from a specific legislative 

provision; instead, it is one of the beneficial effects of applying the law: 

The proposed Act fosters stability and integrity primarily by regulating 

the conduct of market participants and requiring them to be transparent 

and to provide information at all times, as well as by providing for 

general oversight by the regulatory authority. In other words, the 

proposed Act would control (or try to control) systemic risk by 

controlling participants whose conduct could be risky and by 

controlling information. The prevention and reduction of systemic risk 

are the consequences and intended effects of controlling participants 

and information.170 

122. In this regard, measures related to systemic risk in the area of securities can be compared 

with measures relating to the real estate market. The Bank of Canada considers that 

overvaluation in the real estate market constitutes one of the principal sources of systemic 

risk in Canada.171 Two years ago, the two provinces affected by this problem, British 

Columbia and Ontario, took measures such as levying a tax on the purchase of residences 

by foreigners172, prohibiting “shadow flipping” by real estate agents173 and imposing a tax 

on empty dwellings.174 For its part, the federal government tightened the requirements for 

                                            
169  See above, paragraphs 7-8. 
170  Québec (P.G.) v. Canada (P.G.), [2011] R.J.Q. 598 (C.A.), para. 282 (Forget, Bich and 

Bouchard JJ), RBA, vol. II, tab 41. 
171  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, p. 61. 
172  Property Transfer Tax Act, RSBC 1996, c. 378, s. 2.02, RBA, vol. I, tab 8; Land Transfer 

Tax Act, RSO 1990, c. L.6, s. 2(2.1) (added by SO 2017, c. 17, Schedule 1, s. 2), RBA, 

vol. I, tab 4. 
173  Real Estate Services Regulation, B.C. Reg. 506/2004, s. 8.2 (added by B.C. Reg. 

110/2016), RBA, vol. I, tab 9. 
174  Vancouver Charter, SBC 1953, c. 55, s. 615 and ff., RBA, vol. 1, tab 10. 
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mortgage loans. It is clear that the measures adopted by the provinces are contributing to 

the reduction of systemic risk stemming from the potential bursting of a real estate 

bubble.175 The validity of these measures could not depend on the presence or absence of 

a reference to systemic risk in the legislation, discussions between the province and the 

federal government regarding these measures, or the fact that provincial civil servants or 

politicians had systemic risk in mind when proposing these measures. Similarly, the federal 

government’s concern about the stability of the economy as a whole would not authorize it 

to govern the conduct of real estate agents, any more than it can govern salaries in the 

private sector in order to fight inflation.  

123. In reality, systemic risk can give rise to a number of actions that fall under either federal 

jurisdiction (such as the power over banks or over bankruptcy and insolvency) or under 

provincial jurisdiction (such as legislation dealing with securities, with the transfer of 

securities or with security for debt176). Therefore, it is not a useful concept for 

characterizing the Federal Act in question.  

2. The General Motors Criteria do Not Connect the Federal Act to the General 

Branch of the Trade and Commerce Power 

124. Even if we assume that the Federal Act can be characterized as being concerned with 

systemic risk, it must satisfy the General Motors criteria. The first and second criteria are 

not at issue here. However, the statute in question does not satisfy the third, fourth and fifth 

criteria. 

125. At the outset, it is important to point out that this question must be analyzed in light of the 

distinct characteristics of the Canadian financial system, namely, the concentration of the 

banking sector, which is the principal vector of systemic risk, the relatively small size of 

the shadow banking system and the regulation of the mortgage loan industry.177 Moreover, 

                                            
175  Bank of Canada, Financial System Review, June 2017, on-line: 

http://www.bankofcanada.ca/wp-content/uploads/2017/06/fsr-june2017.pdf, pp. 10-11. 
176  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 123-127. 
177  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, pp. 7-8. 

http://www.bankofcanada.ca/wp-content/uploads/2017/06/fsr-june2017.pdf
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the so-called “shadow” banking system is largely in the hands of the banks178, which means 

that the federal government already has powerful intervention tools pursuant to its 

jurisdiction over banks. 

a) Systemic Risk in the 2011 Reference 

126. The Attorney General of Canada is attempting to exempt the Federal Act from the General 

Motors criteria by claiming that, in the 2011 Reference, this Court recognized a federal 

power over systemic risk. However, the Court did no such thing. Rather, the Court stated 

that a statute that concerns systemic risk and is qualitatively different from existing 

provincial laws might be able to satisfy the General Motors criteria.179 By making this 

statement, the Court did not intend to exempt the federal government from the obligation 

to prove that a federal statute satisfies these criteria. Parliament cannot validate its own 

statute merely by declaring that it concerns systemic risk. Moreover, the Court indicated 

that it was not validating in advance a statute that had not yet been outlined.180 

b) The Federal Act Regulates a Particular Industry 

127. According to the third criterion, a statute cannot be connected to the general branch of the 

trade and commerce power if it is concerned with a “particular industry.” This criterion has 

a long jurisprudential history. Its appearance can be explained by the need to maintain the 

balance of federalism, particularly to ensure that an overly broad interpretation of section 

91(2) of the Constitution Act, 1867 does not strip section 92(13) of all its content. Thus, it 

was ruled that regulation of the insurance industry was concerned with a “particular 

industry” and did not fall within Parliament’s jurisdiction.181 

128. Securities trading constitutes a particular industry.182 It constitutes a type of service that 

businesses rely on to obtain the necessary capital for their operations. Due to the 

                                            
178  Expert report of Jean-Marc Suret, AR, vol. 9, tab 31, p. 90. 
179  2011 Reference, para. 128, RBA, vol. II, tab 55. 
180  2011 Reference, para. 132, RBA, vol. II, tab 55. 
181  A.G. Canada v. A.G. Alberta, [1916] 1 A.C. 588, p. 596, RBA, vol. I, tab 12. 
182  Québec (P.G.) v. Canada (P.G.), [2011] R.J.Q. 591 (C.A.), para. 191 (Chief Justice 

Robert), and paras. 355-360 (Judges Forget, Bich and Bouchard), RBA, vol. II, tab 41; 
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professionalization of this sector, businesses as well as investors generally deal with a 

number of specialized firms that make up the securities industry. The same is true of 

derivatives. 

129. In this regard, we can distinguish the two sets of rules that this Court has held to be 

connected to the “general” branch of the trade and commerce power, namely, competition 

law and trade-marks law. According to this Court, these sets of rules do not correspond to 

a particular industry within our economy. There are no businesses that work in the field of 

competition; rather, competition is a characteristic of the relationships between businesses, 

which the law seeks to maintain. The same can be said of trade-marks: They do not 

constitute an industry within our economy, but rather a legal method used by businesses in 

order to protect certain forms of intellectual property. However, it is obvious that securities 

constitute an industry, a segment of our economy: There are firms whose main business is 

securities. 

130. The fact that new practices or products have appeared over time does not fundamentally 

change the nature of the securities industry, as this Court recognized in 2011.183 The scope 

of the powers of each level of government can evolve based on economic or social 

changes.184 Notwithstanding these changes, the securities industry still falls under 

provincial jurisdiction. 

c) No Evidence of Provincial Incapacity 

131. The fourth General Motors criterion essentially seeks to determine whether the provinces 

would be capable of adopting the measures set forth in the impugned federal statute. If the 

                                            
2011 Reference, paras. 112-117, RBA, vol. II, tab 55; Lymburn v. Mayland, [1932] A.C. 

318, pp. 324-325, RBA, vol. I, tab 37; Smith v. The Queen, [1960] S.C.R. 776, p. 781, 

RBA, vol. II, tab 51; Gregory & Company inc. v. Quebec Securities Commission, [1961] 

S.C.R. 584, p. 588, RBA, vol. I, tab 31; Labatt Breweries of Canada Ltd. v. A.G. Canada, 

[1980] 1 S.C.R. 914, pp. 935-937 and 944, RBA, vol. I, tab 35; Pezim v. British Columbia 

(Superintendent of Brokers), [1994] 2 S.C.R. 557, p. 589, RBA, vol. II, tab 40. 
183  2011 Reference, pp. 885-888, paras. 112-117, RBA, vol. II, tab 55. 
184  Reference re Employment Insurance Act (Can.), ss. 22 and 23, [2005] 2 S.C.R. 669, 

para. 77, RBA, vol. II, tab 53. 
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provinces have that capacity, then the statute does not fall under the general branch of the 

federal trade and commerce power. 

132. The federal government’s experts do not address this question at all. None of the expert 

witnesses has stated that the provinces are unable to enact and enforce measures similar to 

those set forth in the Federal Act. The evidence provided by Eric Spink, which 

demonstrates the actual capacity of the provinces to regulate OTC derivatives so as to 

reduce systemic risk, remains uncontradicted in this regard. 

133. All that can be found in that evidence regarding the respective capacities of the different 

levels of government are statements to the effect that it would be desirable to regulate 

systemic risk in the broadest possible way. For example, Andrew Metrick writes: 

For this reason, efforts to address systemic risk should be conducted at 

the broadest possible level; in this way, a systemic risk regulator is more 

likely to possess the wide-ranging perspective and regulatory powers 

necessary to detect and respond to inter-linkages between markets and 

institutions that result in systemic crises.185 

134. In addition to the fact that this excerpt pertains to “umbrella” agencies that deal with the 

entire financial sector and does not pertain to the specific case of securities regulators, it 

provides no answers to the question of provincial incapacity. Mr. Metrick’s statements 

merely express what he considers to be the best policy. However, “[t]he courts do not have 

the power to declare legislation constitutional simply because they conclude that it may be 

the best option from the point of view of policy.”186 

135. But there is more. The federal experts seek to buttress the validity of the Federal Act by 

giving examples of its application that relate to the recent reforms pertaining to the 

regulation of derivatives, benchmarks and credit rating organizations. What they fail to say 

is that the provinces have already implemented these reforms187 and that they will be 

reproduced as provincial instruments under the proposed scheme. Indeed, the initial 

                                            
185  Expert report of Andrew Metrick, AR, vol. 21, tab 117, p. 105. 
186  2011 Reference, para. 90, RBA, vol. II, tab 55. 
187  See above, paragraph 38. 
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regulations to be adopted by the CMRA under the Uniform Provincial Act reproduce the 

recent reforms of OTC derivatives regulation adopted by the CSA as regards trade 

repositories and credit rating organizations.188 Given that the parties to the Memorandum 

of Agreement considered that these instruments fell within the jurisdiction of the provinces, 

it is difficult to see why the provinces would be incapable of enacting any component 

whatsoever of the proposed Federal Act and how the effect of the proposed Federal Act 

would be different.  

136. In addition, the parties to the Memorandum of Agreement have declared that they do not 

intend to publish the draft regulations that are to be adopted under the Federal Act before 

the scheme comes into effect. Therefore, the statements of the Attorney General of Canada 

regarding new methods for regulating systemic risk remain but “mere conjecture.”189 The 

record does not give any indication of how the powers conferred by the Federal Act will 

be exercised, other than by reproducing the recent reforms implemented by the provinces. 

The statements set forth in paragraph 120 of the Attorney General of Canada’s factum 

pertain, in fact, to measures that have already been implemented by the provinces (OTC 

derivatives) or are in the process of being implemented (benchmarks, margin requirements 

for repurchase agreements).190 It is entirely legitimate for the provinces, in implementing 

these measures, to be concerned about systemic risk, just as they can implement measures 

to fight inflation in the real estate market, provided these measures fall within their sphere 

of jurisdiction.  

137. The fact that everything authorized under the Federal Act could also be implemented by 

the provinces has not escaped the attention of careful observers. The TMX Group has stated 

the following: 

All aspects of sections 21 and 23 of the CMSA [the Federal Act] that 

would impact an exchange or clearing agency either are or could be 

covered by the existing regulations and recognition orders. We would 

submit that to the extent any further regulation of exchange or clearing 

agency products or practices are necessary, this could be done through 

                                            
188  See above, paragraph 30. 
189  2011 Reference, para. 116, RBA, vol. II, tab 55. 
190  See above, paragraph Erreur ! Source du renvoi introuvable.. 
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the CMA [the Uniform Provincial Act] or recognition orders which the 

Authority will also be overseeing.191 

138. Therefore, the fourth General Motors criterion has not been satisfied. 

d) Diversity in Provincial Legislation Creates a Race to the Top 

139. The fifth General Motors criterion pertains to the consequences of regulatory diversity 

among the provinces. In General Motors, this Court ruled that the Competition Act fell 

under federal jurisdiction because, in the area of competition, the nature of government 

intervention and economic realities lead to a race to the bottom. Indeed, businesses can 

carry on anti-competitive practices in a province in which, hypothetically, competition is 

not regulated, and these practices can produce effects in the other provinces which these 

other provinces are unable to prevent.192 

140. However, in the area of securities, the nature of regulation and economic realities lead to a 

race to the top. Given the flexible connecting factors established by this Court193, securities 

market participants must, in practice, comply with the most stringent provincial rules.194 

141. This is also true of the recent reforms to the regulation of OTC derivatives because the 

regulatory methods used are substantially the same as those used to regulate “traditional” 

securities, namely, disclosure of information, regulation of market conduct and regulation 

of participating entities.195 These regulatory methods are not vulnerable to inadequate 

                                            
191  Comments of the TMX Group regarding the proposed CMSA, AR, vol. 12, tab 58, p. 102. 
192  2011 Reference, para. 87, RBA, vol. II, tab 55. 
193  2011 Reference, para. 45, RBA, vol. II, tab 55; Québec (P.G.) v. Canada (P.G.), [2011] 

R.J.Q. 598 (C.A.), paras. 319-320 (Forget, Bich and Bouchard JJ), RBA, vol. II, tab 41; 

Gregory & Co. v. Quebec Securities Commission, [1961] S.C.R. 584, pp. 590-591, RBA, 

vol. I, tab 31; R. v. W. McKenzie Securities Ltd. [1966], M.J. No. 3, paras. 19-20, 22-23 

(C.A. Man.), RBA, vol. II, tab 48; Bennett v. British Columbia (Securities Commission) 

[1991] B.C.J. No. 1021, pp. 26-27 (B.C.S.C.), upheld by [1992] B.C.J. No. 1655, pp. 18-

19 (B.C.C.A.), RBA, vol. I, tab 20; Kaynes v. BP, PLC, 2014 ONCA 580, paras. 30 and 

32, RBA, vol. I, tab 34. 
194  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 151-152. 
195  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 89-140. 
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regulation in another jurisdiction. On this subject, in his expert report, Mr. Spink considers 

the hypothetical situation of an unregulated jurisdiction: 

For sake of argument, assume that a Canadian jurisdiction decided not 

to implement any of the OTC derivatives provisions. In that situation, 

“unregulated” OTC derivatives transactions could occur, but only if 

both counterparties were located in that jurisdiction. Any transaction 

involving a counterparty elsewhere in Canada would be subject to the 

rules of that counterparty’s jurisdiction, resulting in the transaction 

being reported and centrally cleared.196 

142. The same conclusion can be drawn with respect to the regulation of credit rating 

organizations, which are contemplated in section 23 (h) of the Federal Act. Current 

provincial legislation requires credit rating organizations to abide by the IOSCO Code of 

Conduct.197 In many situations, that legislation also requires issuers to obtain a credit rating. 

While a credit rating organization may carry on business Canada-wide or internationally, 

its credit ratings will have an impact in a given province when the ratings are provided in 

connection with an offer of certain securities. That province can prohibit the distribution of 

such securities within its territory if the credit rating organization does not comply with 

provincial legislation. This is true even if the credit rating organization is physically 

situated in another province. In other words, assuming Ontario did not regulate credit 

ratings, Québec could nevertheless require an Ontario credit rating organization to comply 

with its code of conduct if the credit ratings of that organization were to accompany 

distributions made in Québec. The fact that an organization is established in Ontario does 

not render Québec law ineffective.  

143.  Nationally, the supervision of exchanges and other market infrastructure entities is the 

subject of memorandums of understanding among provincial securities regulators because 

these entities are subject to the regulatory scheme of each province in which they offer their 

services.198 One of the regulators acts as principal regulator with respect to a particular 

                                            
196  Expert report of Eric Spink, AR, vol. 7, tab 29, p. 151. 
197  Regulation 25-101 respecting Designated Rating Organizations, CQLR, c. V-1.1, r. 8.1. 
198  Memorandum of Understanding respecting the Oversight of Exchanges and Quotation and 

Trade Reporting Systems between the ASC, the AMF, the BCSC, the MSC, the OSC and 

the SFSC, AR, vol. 16, tab 76, p. 1. See, in particular, AR, vol. 16, tab 77, pp. 12-13. 
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market infrastructure entity while the other regulators are considered to be non-principal 

regulators, which makes it possible to coordinate the exercise of each of their jurisdictions. 

The existence of these memorandums of understanding shows that a market infrastructure 

entity that offers its services throughout Canada is subject to the regulatory scheme of each 

province. Thus, a province would still be in a position to protect market infrastructure 

entities that carry on business in its jurisdiction against risks, even if another province were 

to apply less restrictive rules. 

144. The Atlantic provinces are currently not parties to the memorandum of understanding 

respecting the oversight of exchanges. Thus, in this regard, there is currently a legislative 

gap or, at the very least, a failure by these provinces to apply the legislation. This situation 

is not causing any problems and is not interfering with the capacity of the other provinces 

to enforce their legislation on this subject. This is so, because the market infrastructure 

entities that offer their services across the country, such as the TMX Group, must, in 

practice, comply with the rules established by the strictest province. 

145. This is why, in his expert report, Mr. Spink concludes that a province can protect itself 

against “importing” systemic risk, in the area of securities, originating in a province that 

has not adequately legislated in this area.199 Participants in a trade involving more than one 

province will be required to comply with the rules of the most demanding province and 

that province will thereby be protected against the systemic risk associated with less 

stringent rules in another province.  

146. This conclusion cannot be contested, as the federal experts have tried to do, by simply 

raising the possibility that fluctuations in the price of a security or a market disruption in 

one jurisdiction could produce effects in another jurisdiction.200 This is stating the obvious: 

We all know that a drop in the Dow Jones can lead to a drop in the TSX. The real question 

that needs to be asked is not whether markets are interconnected across borders, but rather 

whether the concrete measures contemplated in the Federal Act could be successfully 

implemented by a single province without the other provinces following suit. For the 

                                            
199  Expert report of Eric Spink, AR, vol. 7, tab 29, pp. 13, 150-154. 
200  Expert report of Andrew Metrick, AR, vol. 21, tab 117, pp. 105-106, 114. 
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reasons set forth above, this is true of all known measures that the Federal Act could 

authorize. In this regard, the Attorney General of Canada cannot argue that the Federal Act 

should be declared constitutional on the basis of hypothetical applications. The onus is on 

the Attorney General of Canada to prove compliance with the General Motors criteria.201 

Therefore, the fifth criterion has not been satisfied. 

147. It is also interesting to note that, in 2011, the federal government argued that the need to 

regulate systemic risk was a justification for its proposed statute, all the while making 

participation in the scheme voluntary for each province. This is an admission that one 

province’s failure to legislate does not render securities legislation in the other parts of the 

country ineffective, even if regulating systemic risk is one of the purposes of that 

legislation.  

e) An Intervention under Section 91(2) Cannot Depend on the Will of the 

Provinces 

148. By defining the scope of section 91(2) based on the concept of provincial incapacity, this 

Court, in General Motors, intended to confine this power to cases in which only a unilateral 

intervention by the federal government could successfully implement the contemplated 

measure. It follows that, in exercising this power, Parliament cannot make the 

implementation of a statute conditional on the consent of provincial or private entities. If it 

imposes such a condition, then, by the very act of doing so, it proves that criteria 4 and 5 

have not been satisfied. 

149. The Court of Appeal rightly concluded that the effect of the regulation approval process 

set out in section 5.2 of the Memorandum of Agreement is to subject federal intervention 

in the area of systemic risk to the will of the provinces.202 Although the term “veto” is 

generally used to refer to the power of a single province to object, the Court of Appeal was 

well aware that, in the case at bar, this “veto” is being given to a group of provinces acting 

                                            
201  2011 Reference, para. 116: “... Canada must establish ...”, RBA, vol. II, tab 55. Also see, 

in another context, RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 

199, paras. 165-166 (McLachlin J) and para. 186 (Iacobucci J), RBA, vol. II, tab 63. 
202  Opinion of the Court of Appeal, paras. 82-102, AR, vol. 1, tab 3, pp. 89-94. 
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together, in accordance with the formula set out in section 5.2.203 Contrary to the suggestion 

of the Attorney General of Canada, the Court of Appeal did not err in its understanding of 

the mechanism established in section 5.2. Regardless of the words used to describe the 

mechanism, its effect is indeed to subject the intervention of the federal government in the 

area of systemic risk to the consent of a certain number of provinces. Such a mechanism is 

incompatible with the General Motors criteria. 

150. Furthermore, under section 11 of the Federal Act, a trade repository may be designated 

only if it applies for such designation. It is difficult to see how a provision of the statute 

whose application depends on the will of the designated entity can satisfy the fifth criterion. 

f) No Gap regarding Systemic Risk Management 

151. The Attorney General of Canada and the experts whose services she retained have 

attempted to show that there is currently a legislative gap in Canada with respect to 

systemic risk management, particularly as regards “macroprudential oversight.” The 

Federal Act in question is presented as filling that gap by giving the CMRA a 

macroprudentiel role. 

152. This demonstration is biased and is based on mere conjecture. It gives the wrong impression 

about the role of the various entities involved. The Federal Act does not contain any 

measures that are macroprudential in nature. It is important to recall that macroprudential 

oversight pertains to interactions among various sectors of the financial system. A regulator 

whose mandate concerns only a single sector, as is the case with the CMRA, cannot fulfill 

a macroprudential mission. In Europe, securities regulation is seen as falling within the 

microprudential realm; “umbrella” agencies are tasked with macroprudential oversight.204 

153. Macroprudential oversight in Canada is currently handled primarily by the Bank of Canada 

and OSFI. Coordination with the other financial system regulators is ensured via the Heads 

                                            
203  Opinion of the Court of Appeal, paras. 87, 90, 99, AR, vol. 1, tab 3, pp. 91-93. 
204 Mauro Grande, “Le comité européen du risque systémique: l’approche européenne du 
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of Agencies. The reality is that the existing system allowed Canada’s financial system to 

weather the 2008-2009 financial crisis better than other countries. Even though the 

International Monetary Fund has long favoured the concept of a single securities 

commission, it has admitted that the Canadian system works well despite its informal 

nature.205 The Canadian Bankers Association has stated the following: “The current 

framework for systemic risk oversight in Canada has worked extremely well, both 

historically and, as we saw most recently, during and after the financial crisis.”206 

154. There is nothing preventing Parliament from legislating in order to establish a coordinating 

body whose mission would encompass the entire financial system, but which would not be 

involved in regulating each sector, as other countries have done since the crisis. Such a 

statute could, for example, provide a legislative basis for the Heads of Agencies. Parliament 

could also provide for the representation of provincial securities regulators on the Financial 

Institutions Supervisory Committee, which would have a similar result.207 However, this is 

not what the statute under consideration attempts to do.208 The statute does not seek to fill 

any gap whatsoever. 

155. If the existing situation truly exposed Canada to intolerable systemic risks, one might 

wonder why Parliament would have waited so long before introducing a measure that is 

presented as being essential for managing such risks. The reality is quite different: The 

Federal Act is nothing but a veiled attempt to justify the participation of the federal 

government in a centralized securities regulatory scheme whose essential characteristics 

are identical to those that this Court ruled unconstitutional in 2011.  

 

 

                                            
205  See above, paragraph 41. 
206  Comments of the CBA regarding the proposed CMSA, AR, vol. 12, tab 59, p. 107. 
207  Office of the Superintendent of Financial Institutions Act, R.S.C. 1985, c. 18 (3rd Supp.), 

s. 18; affidavit of David Dodge, AR, vol. 20, tab 113, pp. 92-93, para. 30. 
208  Expert report of Cristie Ford, AR, vol. 22, tab 121, pp. 120-121, para. 25. 
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3. The Conclusions Sought 

156. The Attorney General of Québec asks this Honourable Court to answer the questions 

submitted to it as follows: 

a) As a whole, the scheme contemplated in the "Memorandum of Agreement regarding 

the Cooperative Capital Markets Regulatory System" is incompatible with the 

Constitution of Canada. 

b) The draft of the federal "Capital Markets Stability Act" exceeds the authority of the 

Parliament of Canada over the general branch of the trade and commerce power 

under section 91(2) of the Constitution Act, 1867. 

PART IV- COSTS 

157. The Attorney General of Québec does not seek costs in this appeal. 

PARTV-ORDERSOUGHT 

158. This appeal should be dismissed. The answer to the first question is no; the answer to the 

second is yes. 

Montréal, October 26, 2017 

Me Francis Demers 
Bernard, Roy (Justice-Québec) 
Attorney for the Respondent 

Chelsea, October 26, 2017 

Me Sébastien Grammond, Ad. E. 
Dentons Canada LLP 
Counsel for the Respondent 
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