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REPLY 

1. MVHC' argues that this case's relevance is limited by supposed distinctions between the 

Asset Ceiling Policy in issue and other social assistance regimes. But MVHC—like the Court of 

Appeal—never explains how or why these supposed distinctions would justify conclusions about 

Henson trusts different from the one reached here. 

2. Given that Henson trusts are widely used to support and protect persons with disabilities, 

and given the Court of Appeal's conclusion that a Henson trust is an asset of the beneficiary, the 

Court of Appeal's judgment affects the entitlement of persons with disabilities to social 

assistance benefits in British Columbia, and potentially across the country. Leave to appeal 

should be granted. 

A MVHC mischaracterizes the effect of the Ministry's policies 

3. MVHC says that the Ministry policy document (the "Policy") concerning discretionary 

Henson trusts, like the Trust here, narrows the Regulation's definition of "asset" and preserves a 

ministerial discretion to exclude Henson trusts despite the Court of Appeal's judgment.2  Not so. 

4. The Minister has no discretion to exclude a trust from the definition of "asset". The 

Regulation defines "asset" to include "a beneficial interest in real or personal property held in 

trust", not "a beneficial interest in real or personal property held in trust unless exempted by the 

Minister". Nothing in the Act or the Regulation gives the Minister any discretion to exempt a 

trust or class of trusts from the definition of "asset" or otherwise to override the definition. 

5. The Policy merely represents the Ministry's interpretation of the Regulation's definition 

of "asset" as regards Henson trusts. It accords with Henson and the previously unbroken line of 

cases that followed it. If, however, Henson is no longer good law in British Columbia and a 

Henson trust is an asset of the beneficiary, then the Ministry will have no choice but to treat it as 

such and abandon the Policy. The Ministry has no power to overrule the Court of Appeal. 

6. For the reasons set out in the applicant's memorandum of argument for leave to appeal, 

there is no relevant distinction between the definition of "asset" in the Regulation and the 

This Reply Memorandum of Argument uses the same defined terms as the Applicant's 

Memorandum of Argument in support of her application for leave to appeal. 

2  MVHC's Memorandum of Argument at paras. 37-41. 
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definition of "assets" in the Asset Ceiling Policy.3  Thus, contrary to MVHC's submission,4  this 

case impacts not only the additional rental assistance program administered by MVHC, but also 

the social assistance regime administered by the Ministry for the benefit of persons with 

disabilities across British Columbia. 

7. This Court should weigh in before a long-standing policy of the Ministry is swept aside 

by a judgment of the Court of Appeal that did not consider the effectively identical definition of 

"asset" in the Regulation but affects it nevertheless. MVHC's attempt to set up a distinction and 

thereby limit the effect of the Court of Appeal's judgment does not withstand scrutiny. 

B MVHC invalidly attempts to distinguish provincial social assistance regimes 

8. MVHC also seeks to minimize the relevance of the Court of Appeal's judgment by 

drawing distinctions between the definition of "assets" under the Asset Ceiling Policy and 

equivalent definitions under provincial social assistance regimes.5  These are distinctions in form, 

not substance. If followed, the Court of Appeal's judgment has the potential to affect social 

assistance eligibility in many other provinces. The following chart summarizes the definitions 

currently in force in each province: 

Province Term Most relevant portion of definition 

BC asset6  "a beneficial interest in real or personal property held in trust" 

AB asset No statutory definition, but a director may deem a trust to be an 

asset of the beneficiary [Sch. 2, s. 1(4)] 

SK liquid assets8  Henson trusts specifically excluded from definition [s. 14(3)(e)] 

MB ressources 

financieres9  

"tous les biens reels et personnels d'un requerant" 

3  S .A.'s Memorandum of Argument at paras. 30-34. 

4  MVHC's Memorandum of Argument at para. 41. 

5  MVHC's Memorandum of Argument at paras. 42-51. 

6  Regulation, s. 1(1). 

7  Assured Income for the Severely Handicapped Regulation, Alta. Reg. 91/2007, s. 3(2). 

8  Saskatchewan Assured Income for Disability Regulations, 2012 R.R.S., c. S-8 Reg. 11, s. 2(q). 

9  Loi sur les allocations d'aide du manitoba, C.P.L.M. c. A150, s. 1. 
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financial 

resourcel°  

"all the real and personal property of an applicant" 

ON asset' I  No statutory definition 

QC avoirs 

liquides12  

"les avoirs liquides comprennent ce qu'un adulte seul ou une 

famille possede en especes ou sous une forme qui en est 

l'equivalent et la valeur des actifs qu'il peut convertir en especes 

a court terme" 

liquid assets" "everything that an independent adult or a family owns in cash or 

in an equivalent form and the value of assets that may be 

converted into cash in the short term" 

NB ressources 

disponibles'4  

"avoirs...non expressement exclus" 

available 

resources15  

"any assets...not specifically excluded" 

NS liquid assets' 6  "any asset readily convertible into cash including cash on hand, 

bank accounts, stocks and bonds or other securities" 

PEI financial 

resources17  

"all of the resources of the applicant that may be used for the 

support of the applicant" 

NL liquid assets18  "cash on hand or in the bank, and readily marketable securities 

and investments" 

1°  The Manitoba Assistance Act, C.C.S.M. c. A150, s. 1 

11  General Regulation, 0. Reg. 222/98, ss. 27-28. 
12  Reglement sur l'aide aux personnes et aux families, R.L.R.Q..c A-13.1.1, r. 1, s. 128. 

13  Individual and Family Assistance Regulation, C.Q.L.R. c. A-13.1.1, r. 1, s. 128. 

14  Reglement general, Regl. du N.B. 95-61, s. 8. 

15  General Regulation, N.B. Reg. 95-61, s. 8. 
16  Employment Support and Income Assistance Regulations, N.S. Reg. 25/2001, s. 2(t). 

17  General Regulations, P.E.I. Reg. EC396/03, ss. 1(k) and 13(3). 

18  Income and Employment Support Regulations, N.L.R. 144/04, s. 8(b). 
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9. Although MVHC refers to some of these definitions, MVHC never says why the Trust, if 

it is S.A.'s asset under the Asset Ceiling Policy, would not be also her "asset" or "liquid asset" or 

"resource" under any of the above definitions, aside from Saskatchewan's. In fact, it would be. 

10. The Court of Appeal said it could distinguish the definition of "assets" in the Asset 

Ceiling Policy from other criteria in other social assistance regimes, but did not say how. 

MVHC, with the benefit of the Court of Appeal's reasons, can point to only trivial differences in 

terminology in trying to justify the distinction. The distinction is meritless. The Court of 

Appeal's conclusion that a Henson trust is an asset under the Asset Ceiling Policy will affect 

social assistance eligibility in various provinces if its judgment is followed there. 

C MVHC misunderstands the Applicant's policy argument 

11. Contrary to MVHC's argument, 19  the Applicant does not assert that the quantum of her 

benefits under the Act and the Regulation is inadequate. That is not in issue here. Rather, the 

Applicant maintains that the practical result of the Court of Appeal's judgment, if it is left to 

stand, will be to perpetuate disadvantages suffered by persons with disabilities." 

12. For example, the Court of Appeal's judgment removes an incentive for relatives to confer 

trust-law protections on a person with disabilities and instead creates an incentive to disinherit 

him or her. That disadvantage will continue irrespective of the quantum of benefits provided 

under the Act and the Regulation. MVHC offers no response to this argument. 

19  MVHC's Memorandum of Argument at paras. 52-56. 
20 A 

A s Memorandum of Argument at paras. 35-42. 
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13. By rejecting the applicability of Henson to the Asset Ceiling Policy, the Court of Appeal 

has opened the door to questioning the trust-law underpinnings and public policy benefits of 

Henson—and their long-standing applicability to the Regulation and equivalent legislation in 

other provinces. That is an issue of sufficient public importance for this Court to consider. Leave 

to appeal should be granted. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this day of ,June, 2017. 

4 MICHAEL • FEDER 
Counsel for the Applicant, S.A. 
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RELEVANT STATUTORY PROVISIONS 

Employment and Assistance for Persons with Disabilities Regulation, B.C. Reg. 265/2002 

Definitions 

1 (1) In this regulation... 

"asset" means 

(a) equity in any real or personal property that can be converted to cash, 

(b) a beneficial interest in real or personal property held in trust, or 

(c) cash assets; 

Assured Income for the Severely Handicapped Regulation, Alta. Reg. 91/2007 

Asset and income eligibility 

3 (2) The value of assets is determined for the purposes of section 3(3)(d) of the Act in 
accordance with Schedule 2. 

Schedule 2 

Market value 

1 (4) A trust of which a person is a beneficiary may be deemed by a director to be an 
asset of that person. 

Saskatchewan Assured Income for Disability Regulations, 2012 R.R.S., c. S-8 Reg. 11 

Interpretation 

2 In these regulations... 

(q) "liquid asset" includes: 

(i) cash; 

(ii) an amount on deposit in a financial institution; 

(iii) the cash surrender value of an insurance policy; and 

(iv) the realizable value of: 
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(A) a stock, bond or other security; 

(B) an investment certificate; 

(C) a bequest pursuant to a will; 

(D) an award of damages pursuant to a court order; and 

(E) a settlement of a claim; 

Determining liquid assets 

14 (3) The following are not to be included in determining an applicant's liquid assets... 

(e) funds held in a discretionary trust for the benefit of: 

(i) if the applicant is an individual, the applicant; or 

(ii) if the applicant is a family unit, the members of the family unit on 

whose behalf the application is made; 

Loi sur les allocations d'aide du manitoba, C.P.L.M. c. A150 

Definitions 

1 Les definitions qui suivent s'appliquent a la presente loi : 

« ressources financieres » S'entend, a l'exception des exemptions enoncees aux 
reglements, d'un ou de plusieurs des objets suivants : 

a) tous les biens reels et personnels d'un requerant, d'un beneficiaire ou d'une 
personne qui est a la charge du requerant ou du beneficiaire, y compris les 
revenus nets provenant de tels biens; 

b) les allocations, pensions, prestations d'assurance, et revenus provenant de 
l'agriculture commerciale ou de toute autre source, reps par un requerant ou un 
beneficiaire, ou par une personne qui est a la charge du requerant ou du 
beneficiaire; 

c) les dons et gratifications en argent ou en nature reps par un requerant ou un 
beneficiaire, ou par une personne qui est a la charge du requerant ou du 
beneficiaire; 

d) la valeur attribuee par le directeur au gite gratuit ou a la pension gratuite recu 
par un requerant ou un beneficiaire, ou par une personne qui est a la charge du 
requerant ou du beneficiaire. 
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The Manitoba Assistance Act, C.C.S.M. c. A150 

Definitions 

1 In this Act... 

"financial resources" means, with the exception of the exemptions specified in the 
regulations, any one or more of the following things: 

(a) all the real and personal property of an applicant, a recipient or a dependant of 
the applicant or recipient, including the net income from any such property, 

(b) allowances, pensions, insurance benefits, and income from business farming 
or any other source received by an applicant, recipient or a dependant of the 
applicant or recipient, 

(c) gifts and gratuities whether in cash or in kind received by an applicant, 
recipient or a dependent of the applicant or recipient on a one time basis or 
otherwise, and 

(d) the value attributed by the director to free shelter, free board or free lodging, 
received by an applicant, recipient or a dependant of the applicant or recipient; 

General Regulation, 0. Reg. 222/98 

Prescribed Limits for Assets 

27. (1) The prescribed limit for assets for a benefit unit, for the purpose of clause 5(1)(c) 
of the Act, is equal to the sum of... 

Determination of Assets 

28. (1) For the purpose of section 27, the following are not included as assets... 

Dispositions generates, RegL de l'Ont. 222/98 

Plafond prescrit de 1'avoir 

27. (1) Le plafond prescrit de l'avoir d'un groupe de prestataires, pour l'application de 
Palinea 5 (1) c) de la Loi, correspond a la somme de ce qui suit... 

Determination de l'avoir 

28. (1) Pour l'application de l'article 27, les elements suivants ne font pas partie de 
1'avoir... 
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Reglement sur l'aide aux personnes et aux families, R.L.R.Q. .c A-13.1.1, r. 1 

§ 2.  Avoirs liquides 

128. Les avoirs liquides comprennent ce qu'un adulte seul ou une famille possede en 
especes ou sous une forme qui en est l'equivalent et la valeur des actifs qu'il peut 
convertir en especes a court terme, tels: 

1° les sommes dont une institution financiere est depositaire pour lui, a demande ou a 
terme, ou celles qu'elle &tient a son benefice s'il peut en disposer librement; 

2° les valeurs mobilieres qu'il possede si elles ont cours regulier sur le marche ou elles 
se negocient; 

3° les creances dont it peut obtenir le remboursement immediat; 

4° tout actif negociable a vue. 

Its comprennent la valeur d'un depot a terme effectue au benefice de l'adulte seul ou d'un 
membre de la famille, meme s'il ne peut en disposer librement, si ce depot est effectue 
alors que cet adulte ou cette famille est prestataire d'un programme d'aide financiere de 
dernier recours ou de maniere a le rendre admissible a un tel programme. 

Individual and Family Assistance Regulation, C.Q.L.R. c. A-13.1.1, r. 1 

§ 2. — Liquid assets 

128. Liquid assets include everything that an independent adult or a family owns in cash 
or in an equivalent form and the value of assets that may be converted into cash in the 
short term such as 

(1) sums, whether demand deposits or term deposits, that a financial institution holds on 
deposit for the adult or the family or sums it holds on behalf of the adult or family if they 
have ready access to the sums; 

(2) securities the adult or the family owns if the securities are currently traded on the 
market; 

(3) debts for which the adult or family may obtain immediate repayment; and 

(4) any assets negotiable at sight. 

Liquid assets include the value of a term deposit made on behalf of an independent adult 
or a member of a family, even if the adult or family member does not have ready access 
to the funds, if the deposit is made while the adult or family is a recipient under a last 
resort financial assistance program or to qualify the adult or the family under such a 
program. 
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Reglement general, Regl. du N.B. 95-61 

Ressources Disponibles 

8(1 )Dans le present article 

« ressources disponibles » , relativement a un requerant, un beneficiaire ou une unite, 
comprend: 

a) son revenu total y compris les salaires, les allocations, les pensions, les 
revenus d'entreprises, les revenus de la peche, de l'exploitation forestiere ou 
agricole, les revenus d'un bien qui ne sert pas de residence au requerant, au 
bene'ficiaire ou a I 'unite, les revenus provenant de la fourniture de gite et de 
couvert, les revenus provenant de placements, de fonds places en fiducie, de 
comptes de banque ou d'assurance, de presents ou donations periodiques en 
especes ou en nature ou des sommes d'argent provenant d'un pret federal a un 
etudiant ou d'une aide provinciale a un etudiant.  et  

b) les avoirs ou revenus non expressement exclus par le paragraphe (2). 

General Regulation, N.B. Reg. 95-6 

Available resources 

8(1) In this section 

"available resources", with respect to an applicant, recipient or unit, includes 

(a) the total amount of all income from earnings, allowances, pensions, revenue 
from business, fishing, lumbering or farming operations, income from property 
not used as a residence by the applicant, recipient or unit, income from roomers 
and boarders, income from investments, trust funds, bank accounts or insurance, 
regular gifts or gratuities whether in cash or kind and money from a Canada 
student loan or from provincial student assistance, and 

(b) any assets, revenue or income not specifically excluded under subsection (2). 

Employment Support and Income Assistance Regulations, N.S. Reg. 25/2001 

Definitions 

2 In these regulations... 

(t) "liquid asset" means any asset readily convertible into cash including cash on 
hand, bank accounts, stocks and bonds or other securities; 
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General Regulations, P.E.I. Reg. EC396/03 

Interpretation, Application 

1. (1) In these regulations... 

(k) "financial resources" means the financial resources of an applicant as determined by 
the Director in accordance with subsection 13(3); 

Financial Resources 

13. (3) In determining the financial resources of an applicant, the Director shall include as 
financial resources all of the resources of the applicant that may be used for the support 
of the applicant, including 

(a) income from employment and self-employment; 

(b) employment insurance payments; 

(c) pensions and similar payments, refunds and rebates; 

(d) rental income; 

(e) income or money received from any other source, including windfalls and 
financial aid considered under subsection 8(3); 

(f) real property; 

(g) personal property; 

(h) liquid assets and any other assets that can be converted into cash; and 

(i) earned income from an interest in or the operation of a business, 

but does not include assets or income that are exempt under these regulations. 

Income and Employment Support Regulations, N.L.R. 144/04 

Definitions 

8. In this Part... 

(b) "liquid assets" means 

(i) cash on hand or in the bank, and 

(ii) readily marketable securities and investments 

but does not include 
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(iii) funds held in trust for a prepaid funeral by a funeral home at the time 
of an application for income support except where the person is requesting 
support with funeral expenses, 

(iv) a Registered Education Savings Plan, 

(v) funds from a severance package for the period described in subsection 
26 (2), 

(vi) a Registered Retirement Savings Plan for the value and period 
described in subsection 26 (3), 

(vii) funds considered exempt income under paragraph (a), or 

(viii) funds held in a support trust which do not exceed a total of 
$100,000; 
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6/9/2017 Supreme Court Act 

Time periods for appeals 

58 (1) Subject to this Act or any other Act of Parliament, the following provisions with respect to time 
periods apply to proceedings in appeals: 

(a) in the case of an appeal for which leave to appeal is required, the notice of application for leave 
to appeal and all materials necessary for the application shall be served on all other parties to the 
case and filed with the Registrar of the Court within sixty days after the date of the judgment 
appealed from; and 

(b) in the case of an appeal for which leave to appeal is not required or in the case of an appeal for 
which leave to appeal is required and has been granted, a notice of appeal shall be served on all 
other parties to the case and filed with the Registrar of the Court within thirty days after the date of 
the judgment appealed from or the date of the judgment granting leave, as the case may be. 

http://laws-lois.justice.gc.ca/eng/acts/S-26/page-4.htm  0-20 1/1 


