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PART 1- STATEMENT OF FACTS 

A. OVERVIEW - no issue of national importance 

1. The question before the chambers judge and the British Columbia Court of Appeal was 

whether Metro Vancouver Housing Corporation ("MVHC') was entitled under the terms of its 

discretionary Additional Rent Assistance program to require the applicant, S.A., as part of her 

application for additional rent assistance, to provide information to MVHC about a discretionary 

trust under which she was the sole beneficiary. The decisions of the Court of Appeal and the 

chambers judge turned on an interpretation of the term "assets" as used in the application form 

for Additional Rent assistance and, in the Court of Appeal's decision, the definition of "assets" 

in MVHC's Asset Ceiling Policy. 

2. The Applicant seeks to characterize MVHC's Additional Rent Assistance program as 

creating an "entitlement to social assistance benefits" in an attempt to expand the narrow focus 

of this decision. As held by the British Columbia Court of Appeal, the Additional Rent 

Assistance program is a discretionary program providing rent assistance from limited funds to as 

many eligible applicants as the available funds permit. Eligible applicants are not guaranteed 

assistance under the program and MVHC prioritizes applicants based on financial factors and 

public housing needs. The Applicant is not entitled to additional rent assistance, either as a 

matter of statutory rights or as a matter of contract. 

3. The Applicant's argument that the Court of Appeal's interpretation of the term "assets" 

as defined in MVHC's Asset Ceiling Policy will be determinative of the interpretation of 

"assets" in various statutory benefit programs is over-stated and ignores the fact that the power to 

set eligibility criteria for statutory benefit programs is within the jurisdiction of the relevant 

legislative body. 

4. The Court of Appeal's decision impacts only those tenants in MVHC housing 

complexes who may apply for additional rent assistance. Although the decision has significance 

in that it preserves the right of social housing agencies to set eligibility criteria for their own 

discretionary rent assistance programs, there is no merit in the argument that social housing 
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agencies are required to exclude discretionary trusts from their assessment of eligibility for rent 

assistance. 

5. The issue in this case has not arisen in decisions from other Canadian jurisdictions and 

the decision has no effect beyond the particular eligibility criteria adopted by MVHC. The Court 

of Appeal's decision does not raise an issue of national importance. 

B. FACTUAL AND PROCEDURAL HISTORY 

(a) MVHC and the Additional Rental Assistance Program 

6. MVHC is a non-profit corporation with a mandate to provide affordable rental housing 

in the Greater Vancouver region. MVHC is a "public housing body" as defined in the Residential 

Tenancy Regulation. 1 The rental units in MVHC's housing complexes are "subsidized rental 

units" as defined in section 49.1 (1) of the Residential Tenancy Act. 2 

7. MVHC operates a number of its housing complexes under an agreement with BC 

Housing including the complex where the Applicant is a tenant.3 

8. As defined in its agreement with BC Housing ("Umbrella Agreement"), MVHC 

provides "Market Rent" units to eligible tenants.4 All tenants in MVHC rental units must meet 

prescribed eligibility criteria. MVHC is required by its agreement with BC Housing to obtain 

evidence of tenant income at the time of initial occupancy. 5 

1 Under section 3.1 of the Residential Tenancy Regulation, B.C. Reg 477/2003, MVHC is 

prescribed as a "public housing body" for the purposes of section 49.1 of the Residential 

Tenancy Act, S.B.C. 2002, c. 78, as amended. Section 49.1 sets out notice requirements where a 

tenant ceases to qualify for a "subsidized rental unit"; Court of Appeal Reasons at para. 2. 
2 Section 49.1(1), Residential Tenancy Act; Court of Appeal Reasons, at para. 17 
3 Court of Appeal Reasons, at para. 3 
4 "Market Rent" is defined in Schedule A of the Umbrella Agreement as the "lower end of 
comparable private market rates for a given area" based on a building appraisal: Umbrella 
Agreement-Schedule A, Ex. C, Littleford Affidavit 
5 Umbrella Agreement - Schedule B, section A: Ex. C, Littleford Affidavit; Court of Appeal 
Reasons, at paras. 4-5 
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9. MVHC also created and provides a Rent Geared to Income program, whereby certain 

tenants who meet additional eligibility requirements may receive rental assistance ("Additional 

Rent Assistance program"). BC Housing provides a portion of MVHC's funding for the 

Additional Rent Assistance program. Due to financial limitations, MVHC is not able to 

guarantee rental assistance to every tenant who meets the additional eligibility criteria. The 

Additional Rent Assistance program is a discretionary program that considers various factors in 

its administration including financial considerations and public housing needs.6 

10. Under section 2 of the Residential Tenancy Regulation, rental units operated by, inter 

alia, MVHC where the rent is related to the tenant's income, are exempt from the requirements 

of certain sections of the Residential Tenancy Act, including the restrictions on rent increases set 

out in Section 43 of the Act. The MVHC Additional Rent Assistance program is a rent geared to 

income subsidy that is within section 2 of the Regulation. 7 

11. In accordance with the Operating Agreement and the Umbrella Agreement, MVHC 

adopted an "Asset Ceiling Policy". The purpose of the Asset Ceiling policy is: 

To establish a reasonable asset limit in determining whether tenants qualify 
for any additional rental assistance programs offered with MVHC. This is 
necessary to ensure that limited rental assistance funding is preserved for 
those who need it most. 8 [emphasis added] 

12. The Asset Ceiling policy sets a $25,000 limit for an applicant's household assets in 

order to be eligible for the Additional Rent Assistance program. Under the Asset Ceiling Policy 

assets are defined to include "stocks, bonds, term deposits, mutual funds, bank deposits and 

cash" and "assets in which you have a beneficial interest. "9 

6 Court of Appeal Reasons at paras. 6-7. 
7 Residential Tenancy Regulation, B.C. Reg. 466/2003, at section 2. 

8 Operating Agreement - Section 3: Ex. B, Littleford Affidavit; Umbrella Agreement - Schedule 
B, section A.3: Ex. C, Littleford Affidavit; MVHC Asset Ceiling Policy: Ex. E, Littleford 
Affidavit; Court of Appeal Reasons, at para. 6 
9 MVHC Asset Ceiling Policy: Ex. E, Littleford Affidavit; Court of Appeal Reasons at para. 6 

I 
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13. The MVHC Additional Rent Assistance Application form 10 states: 

Metro Vancouver Housing Corporation ("MVHC") is a public housing body as defined in 
the Residential Tenancy Act. MVHC's rental units are subsidized rental units as defined 
in the Act and proposed tenants and other occupants are required to demonstrate that they 
meet eligibility criteria related to income, number of occupants, health or other similar 
criteria before MVHC will enter into a tenancy agreement. MVHC also offers, but cannot 
guarantee, additional rent assistance to eligible Tenants. 

Please complete this form if you are already an MVHC Tenant or Occupant and you wish 
to apply for additional rent assistance. [emphasis added] 

The MVHC Additional Rent Assistance form requires applicants to describe their assets in 

excess of $25,000.00. 

(b) The Applicant's Trust and the Application for Additional Rental Assistance 

14. On March 1, 2012, the Applicant applied to the Supreme Court of British Columbia to 

vary the terms of her father's Will and establish "[S.A.]'s Discretionary Trust" (the "Trust"). 

Under the Order11 granted, the trustees for the Trust were the Applicant and her sister. The 

balance of her father's bank account and the one-third share of the residue of his estate that had 

been left to the Applicant were transferred to the trustees to be dealt with as part of the funds of 

the Trust. 

15. The terms of the Trust directed the trustees to "pay so much of the income and capital" 

of the funds as the trustees decide "is necessary or advisable for the care, maintenance, education 

or benefit" of the Applicant. 12 

16. The Applicant advised MVHC of her inheritance in 2011 and later provided MVHC 

with a copy of the Order. 13 

17. MVHC made a number of requests to the Applicant for information regarding the Trust 

in order to assess her application for Additional Rent Assistance. On March 11, 2015 the 

10 MVHC Additional Rent Assistance Application for S.A. dated March 11, 2015: Ex. I, 
Littleford Affidavit; Court of Appeal Reasons, at paras. 18-22 
11 Order varying will of J .A.: Ex. F, S .A. Affidavit; Court of Appeal Reasons, at paras. 10-13 
12 Court of Appeal Reasons, Appendix A 
13 Court of Appeal Reasons, at para. 23 
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Applicant provided her application for Additional Rent Assistance, denying she had any assets 

over $25,000.00 that affected her eligibility and, in her covering letter, refused to provide the 

information about the Trust requested by MVHC. 14 

18. On April 13, 2015 MVHC advised the Applicant that it was unable to approve her 

application for Additional Rent Assistance and that her assistance would expire effective June 1, 

2015. 15 

(c) The Petitions and decisions below 

19. Both the Applicant and MVHC filed petitions seeking, inter alia, declaratory relief 

concerning the status of the Trust as an asset of the Applicant for the purposes of determining 

eligibility for MVHC's Additional Rent Assistance program. 16 

20. The chambers judge hearing the petitions found that MVHC's Asset Ceiling policy was 

not part of the tenancy agreement between MVHC and the Applicant and therefore he did not 

consider it in his interpretation of the term "assets" in the Additional Rent Assistance 

Application form. He interpreted the term "assets" by reference to dictionary definitions and the 

interpretation of "asset" in tax and family law cases. He held that the reference to "assets" in the 

Additional Rent Assistance application form required the Applicant to provide information about 

the Trust to MVHC to allow MVHC to make a decision about whether she was entitled to 

continued rent assistance. 17 

21. The Court of Appeal identified the issue in the litigation as "what information MVHC 

can request from tenants in determining whether to grant rental assistance". 18 The Court 

dismissed the Applicant's appeals from the order dismissing her petition and the order allowing 

MVHC's petition. 

14 Court of Appeal Reasons, at paras. 24 to 26; Littleford Affidavit #1, paras. 17 to 18; S.A. 
Affidavit # 1, Ex. D and E 
15 Court of Appeal Reasons, at paras. 27 to 28; S.A. Affidavit #1, Ex. H 
16 Court of Appeal Reasons, at paras. 29 to 30 
17 Court of Appeal Reasons, at paras. 32 to 36 
18 Court of Appeal Reasons, at para. 48 
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22. The Court of Appeal found that the chambers judge erred in analyzing the issue 

"through the lens of the tenancy agreement" and therefore, his finding that the Asset Ceiling 

policy was not part of the tenancy agreement was of little importance. The Court found that the 

Asset Ceiling policy established eligibility for the Additional Rent Assistance program and, in 

particular, defined assets to include assets in which an Applicant has a beneficial interest. The 

Court concluded that "[w]hile [S.A.] may not have a vested interest in the Trust, she clearly has a 

beneficial interest and must disclose the amount of the Trust to MVHC."19 

23. The Court of Appeal concluded: 

I find MVHC is entitled to require [S.A.], if she wishes to seek a rental subsidy, to 
provide the information requested regarding the Trust. This includes a statement 
showing the current balance of the trust fund along with details of all disbursements made 
since it was established. Because [S.A.] has refused to provide the requested 
information, her application is incomplete. As set out in the Assistance Application, 
MVHC will not process incomplete forms. Only when [S.A.] provides the requested 
information will MVHC have to decide whether to continue to extend her rental 
assistance. 20 

PART II- QUESTIONS IN ISSUE 

24. The question on this application is whether the proposed appeal is of sufficient public 

importance within the meaning of section 40(1) of the Supreme Court Acr1 to warrant the 

granting of leave. The narrow interpretative question in this case does not meet that test. 

25. The Applicant defines the issue in the proposal appeal broadly as concerning the status 

of assets held in discretionary or "Henson" trusts for the purposes of determining entitlement to 

social assistance benefits. 

26. The Applicant's statement of the issue does not address the issue raised in the pleadings 

and decided by the Court of Appeal. The narrow question that arises from the pleadings, the 

facts of the case, and the decisions of the chambers judge and the Court of Appeal is whether 

19 Court of Appeal Reasons, at paras. 52 to 54 
2° Court of Appeal Reasons, at para. 58 
21 Supreme Court Act, R.S.C. 1985, S-26, at section 40(1) 
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assets held in a discretionary trust are assets under MVHC's discretionary Additional Rent 

Assistance Program. 

PART III- STATEMENT OF ARGUMENT 

A. Eligibility criteria under social assistance legislation 

27. The Applicant takes issue with the Court of Appeal's finding that "each social assistance 

program has its own individual eligibility criteria", describing the Court's view as 

"unexplained". 22 

28. A legislative body is free to target social programs to those groups and individuals that, 

as a matter of public policy, it wishes to benefit, provided it does not do so in a discriminatory 

manner.23 

29. With respect to income assistance programs established under statute, each legislative 

body is free to establish the particular eligibility criteria for receipt of benefits, including limits 

on the value of assets an applicant for benefits may hold and remain eligible for benefits, and the 

definition of what constitutes an "asset" for the purposes of the particular program. 

30. Non-government agencies or organizations are also free to set the eligibility criteria that 

meet their policy goals and financial constraints when establishing a discretionary grant or 

assistance program. 

B. Henson trusts 

31. The Applicant over-states the authority of the Ontario Divisional Court's decision in 

Ontario (Ministry of Community and Social Services, Income Maintenance Branch) v. Henson 

("Henson"), which was affirmed by the Ontario Court of Appeal.24 In Henson, the Divisional 

22 Applicant's Memorandum of Argument, at para. 30 
23 Hodge v. Canada (Minister of Human Resources Development), 2004 SCC 65 at para. 16; 
Auton (Guardian ad Litem of) v. British Columbia (Attorney General), 2004 SCC 78 at para. 41 
24 Ontario (Ministry of Community and Social Services Income Maintenance Branch) v. Henson, 
[1987] O.J. No. 1121 (Div. Ct); affd [1989] O.J. No. 2093 (Ont. C.A.) 
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Court considered the definition of the term "liquid assets" in the General Regulation under the 

Family Benefits Act25
: 

"liquid assets" means cash, bonds, stocks, debentures, an interest in real property, a 
beneficial interest in assets held in trust and available to be used for maintenance, and any 
other assets that can be readily converted into cash ... 

32. The Divisional Court held that the trust before it, which directed that the residue would 

not rest in the beneficiary and that the only interest the beneficiary had in the trust was the 

payments actually made to her by the trustees, gave the trustees absolute and unfettered 

discretion and therefore the beneficiary did not have a beneficial interest, as that term was used 

in the definition of liquid assets in the General Regulation.26 The decision in Henson is simply 

that a beneficial interest in an absolute discretionary trust is not a "liquid asset" as that term is 

defined in the General Regulation. 

33. Henson has been distinguished in other Ontario cases, where the trust wording at issue 

imposed a positive obligation on a trustee to consider the needs of the beneficiary for funds for 

maintenance. In Ozad v. Ontario (Director of Income Maintenance, Ministry of Community and 

Social Services) 27 the Divisional Court distinguished Henson as a case of an absolute 

discretionary trust which put the income and assets of the estate beyond the reach of the 

beneficiary. The trust in Ozad gave the trustees an absolute discretion to pay "what they deemed 

adequate" for the beneficiary's maintenance, which created a positive obligation on the trustees 

to act and which put the fund within reach of the beneficiary. The trust was therefore considered 

to be a "liquid asset" under the General Regulation. 

34. The Applicant suggests that social assistance programs use a common definition of 

"asset" and therefore the decision of the Court of Appeal will affect the treatment of Henson 

trusts broadly and, specifically, will compel the Ministry to abandon its policy exempting 

25 Family Benefits Act, R.S.O. 1980, c. 151 (no longer in force); General Regulation, R.R.O. 
1980, Reg. 318, at section 1(1)(a) (no longer in force) 
26 Henson (Div Ct), supra at pp. 2-3 
27 Ozad v. Ontario (Director of Income Maintenance, Ministry of Community and Social 
Services), [1998] O.J. No. 6498; and see Elliot (Litigation Guardian of) v. Elliot Estate, [2008] 
O.J. No. 4941 at para. 35 (Ont. S.C.J.) 
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absolute discretionary trusts from the definition of "assets" in the Employment and Assistance for 

Persons with Disabilities Regulation ("EAPD Regulation ").28 

35. Contrary to the Applicant's argument, not all statutory social assistance programs use 

the term "asset" in their eligibility criteria: some use "liquid assets" and others use "financial 

resources". These terms are usually defined in the statute or by regulation and, to the extent the 

terms are defined, the statutory or regulatory definition prevails over any common law 

interpretation. 29 

36. The Applicant's arguments also mischaracterize the nature of the legislative and policy 

scheme under the Employment and Assistance for Persons with Disabilities Act ("EAPD Act"/0
• 

Although the EAPD Regulation defines "asset" broadly to include a "beneficial interest in real 

or personal property held in trust", the Ministry of Social Development has, through policy, 

distinguished between discretionary and non-discretionary trusts in its application of the 

Regulation. With respect to discretionary trusts, the BCEA Policy and Procedure Manual 

provides: 

Discretionary trust: a trust in which the trustee has absolute authority over payment of 
capital and income from the trust. In other words, the trustee has complete authority to 
decide whether to provide trust funds to the beneficiary, or to spend trust funds on their 
behalf. 

• The ministry generally does not consider a discretionary trust to be an asset, 
provided the beneficiary has no legal right to end the trust and take the capital. 
Because such a trust is not considered an asset, there is no limit to the value of 
assets that can be held in a discretionary trust. 

28 Applicant's Memorandum of Argument, paras. 30-34; Employment Assistance for Persons 
with Disabilities Regulation ("EAP D Regulation"), B.C. Reg. 263/2005, at section 1 (definition 
of "assets") 
29 Ruth Sullivan, Sullivan on the Construction of Statutes (5th ed.) (LexisNexis Canada Inc., 
2008) at pp. 61-62. See "Review of Canadian Disability Legislation" in paragraphs 42 to 51 
below. 
30 Employment Assistance for Persons with Disabilities Act ("EAPD Act"), S.B.C. 2002, c. 41 
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• If the beneficiary has a legal right to collapse the trust and gain control of the 
assets, the ministry considers the trust to be an asset. Such a trust is considered to 
be a collapsible discretionary trust. 31 

37. Through policy, the Ministry has narrowed the broad definition of "asset" in the EAPD 

Regulation to require that an applicant's interest in a trust must be vested for that interest to be 

considered an asset. 

38. Despite the policy exempting discretionary trusts from the definition of assets, the 

Ministry requires that applicants and recipients of income assistance report all trusts where they 

have a beneficial interest, including providing documents setting out the terms of the trust, who 

controls the funds in trust, the current value of the trust, and the value of all contributions made 

to the trust while on assistance, or during the two years prior to receiving assistance.32 

39. Further, under the EAPD Act, the Minister may reduce the amount of assistance or 

declare the applicant for or recipient of assistance ineligible if the applicant or recipient has 

disposed of real or personal property for inadequate consideration within the 2 years prior to 

applying for assistance or while receiving assistance. The Minister may consider that a transfer 

of assets over $200,000 to a trust triggers this provision. 33 

40. By expressly addressing the status of discretionary trusts in a policy document, the 

government has preserved the Minister's discretion with respect to the inclusion or exclusion of 

discretionary trusts from consideration as an "asset" under the EAP D Regulation. As noted in the 

text British Columbia Estate Planning and Wealth Preservation, the policy statements of the 

31 BCEA Policy and Procedure Manual - Eligibility - Trusts - Types of Trusts: 
http:/ /www2. gov. bc.cal gov I content/ governments/policies-for-government/bcea-policy -and
procedure-manual/ eligibility /trusts 
32 EAP D Regulation, at section 12( 4 ); "Disability Assistance and Trusts", Ministry of Social 
Development: http:/ /www2. gov. be. cal assets/ gov /family -and -social-supports/ services-for
people-with-disabilities/supports-services/disability _assistance_trusts.pdf, at p. 7 
33 BCEA Policy and Procedure Manual - Eligibility - Trusts - Transferring Income or Assets into 
a Trust: http://www2.gov. bc.cal gov/content/ governments/policies-for-government/bcea-policy
and-procedure-manualleligibility/trusts 
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Ministry that interpret the statutory definition of "asset" as excluding certain discretionary trusts 

are neither legislation nor regulation and can be changed at the discretion of the Minister.34 

41. The Court of Appeal's decision interpreting the MVHC's definition of "asset" has no 

precedential effect on the Minister, who is free to continue to administer the disability benefit 

program under the EAPD Act in accordance with the Ministry's current policy. 

C. Review of Canadian Disability benefit legislation 

42. The Applicant asserts that governments have consistently accepted the Henson trust as a 

means to provide for persons with disabilities without jeopardizing his or her entitlement to 

social assistance benefits and have recognized, presumably as a matter of law, that assets in a 

Henson trust are not the assets of the beneficiary.35 

4 3. A review of the legislative, regulatory and policy provisions established in different 

provinces demonstrates that each province has made its own decisions about eligibility criteria 

for income assistance, and in particular, disability benefits. As noted above, different statutory 

schemes use and define different terms to assess applicants' financial eligibility, including 

"assets", "liquid assets", and "financial resources". 

44. In some provinces, the legislature and/or the executive have expressly considered the 

status of discretionary trusts in establishing eligibility criteria for social assistance benefits. In 

Ontario, Manitoba and Saskatchewan, the executive has, by regulation or through policy, 

exempted absolute discretionary trusts for the purpose of determining eligibility for benefits. In 

Alberta, the executive has through regulation granted discretion to the program director over the 

question of whether or not a particular discretionary trust will be considered as part of the value 

of the applicant's assets for eligibility purposes. 

34 Genevieve N. Taylor and Andrea E. Frisby, "Trusts for Persons with Disabilities" in Jonathan 
Vogt, ed., British Columbia Estate Planning and Wealth Preservation, loose-leaf updated April 
2016 (Vancouver; Continuing Legal Education Society of British Columbia, 2002), Chapter 14 
at section 14.8 
35 Applicant's Memorandum of Argument, at paras. 24 to 26 
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(a) Discretionary trusts excluded 

45. The government of Ontario has chosen to exclude absolute discretionary or Henson 

trusts from the calculation of assets by regulation. Sections 27 and 28 of the General 

Regulation36 under the current Ontario Disability Support Program Act ("ODSP Act''/7 set out 

the prescribed limits for assets and the determination of assets for the purposes of determining 

eligibility for benefits under section 5(1) of the Act. Under section 28(1) and (3), an applicant's 

beneficial interest in assets held in one or more trusts and available to be used for maintenance 

where the capital of the trusts is derived from an inheritance or from the proceeds of a life 

insurance policy are exempt up to $100,000. However, the Ontario Disability Support Program

Income Support Policy Directive states that a "true absolute discretionary trust is not considered 

an asset for ODSP purposes, therefore the capital value of such a trust can be in excess of 

$100,000."38 

46. Under the Ontario Disability Support Program - Income Support Directives, applicants 

or recipients of benefits who receive an inheritance or are entitled to an inheritance cannot, as 

was done here, put that inheritance in an absolute discretionary trust in an attempt to have the 

trust not considered an asset under the ODSP Act. 

4 7. Eligibility for benefits under the Manitoba Assistance Act is based on the financial 

resources of the applicant. Under the definition of "financial resources" in the Act, the real and 

personal property of the applicant is included. The Assistance Regulation39 exempts 

contributions up to $200,000 to a trust that is a financial resource of the applicant under the Act 

from the calculation of the applicant's financial resources. The Manitoba Employment & Income 

Assistance Administration Manual provides that the District Director may grant eligibility to an 

36 General Regulation, 0. Reg. 222/98, at sections 27 and 28 
37 Ontario Disability Support Program Act, 1997, S.O. 1997, c. 25, Sched. B, at section 5(1) 
38 Ontario Disability Support Program Income Support Policy Directive, 
http://www .mcss.gov .on. cal documents/ en/mess/ social/directives/ odsp/income _ Support/4 _1. pdf 
at section 4.7 
39 Manitoba Assistance Act. C.C.S.M. c. AlSO, at section 1; Assistance Regulation, Man. Reg. 
404/88 R, at section 8.1(2) 
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applicant for an indefinite period of time if it is not feasible to release funds from a trust in the 

foreseeable future. 40 

48. In Thomas v. Manitoba (Director, Employment and Income Assistance Programs) the 

Manitoba Court of Appeal held that a trust which directed the trustee to pay income and capital 

"as my Trustee shall in my Trustee's sole discretion, deem necessary or advisable" was an 

absolute discretionary trust and therefore was not a "financial resource" as defined in the 

Manitoba Assistance Act. The decision turned on the statutory definition of "financial resource" 

in the Act and the Court did not refer to Henson in its reasons.41 

49. The Saskatchewan Assured Income for Disability Regulations expressly exclude 

discretionary trusts from the determination of an applicant's "liquid assets" and eligibility for 

benefits.42 In the Social Assistance Program Policy Manual, discretionary trusts are defined as "a 

trust established as a result of a will in which an individual is named in the will as a trustee and 

has complete control over the disposition of the funds."43 

50. The New Brunswick General Regulation - Family Income Security Act determines 

eligibility on the basis of "financial resources", which includes assets that are not specifically 

excluded in the Regulation. In the Social Assistance Policy Manual, trust funds that can be 

converted to cash are considered to be liquid assets and included in the applicant or recipient's 

financial resources. Trust funds that cannot be converted to cash are considered to be fixed assets 

40 Manitoba Employment & Income Assistance Administration Manual - Section 14 Assets: 
https://www.gov.mb.ca/jec/eia2/admin _ manual/14.html at section 14.3.3 
41 Thomas v. Manitoba (Director, Employment and Income Assistance Programs), 2013 MBCA 

91 at paras. 16 to 17. Also see, Quinn v. Manitoba (Executive Director of Social Services), 

[1981] 5 W.W.R. 565, 124 D.L.R. (3d) 715, where the Court found that the beneficiary did not 

have a vested interest in the trust funds and her "contingent beneficial rights" were not a 

financial resource under the legislation in force at the time, the Social Allowance Act, C.C.S.M., 

c. 5160 
42 Saskatchewan Assured Income for Disability Regulations , 2012 RRS c S-8 Reg 11, at section 
14(3)(e) 
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and are not included as financial resources. The Regulation also excludes the principal and 

accumulated interest of a "documented trust fund", which would otherwise be considered a 

liquid asset, to a maximum of $200,000, where the trust fund is intended to assist in maintaining 

a disabled person. 44 

(b) Discretion to include or exclude discretionary trusts 

51. The Alberta government has retained, through regulation, discretion to include or 

exclude discretionary trusts as assets under the Assured Income for the Severely Handicapped 

Act. Schedule 2 of the Alberta Assured Income for the Severely Handicapped Regulation sets 

out the determination of the value of assets for the purposes of determining asset eligibility for 

benefits under section 3(3)( d) of the Act. Section 1 ( 4) provides: "A trust of which a person is a 

beneficiary may be deemed by a director to be an asset of that person." 45 

D. The Court of Appeal's decision treats all individuals and families in need of rent 
assistance equally. 

52. The Applicant argues that the decision of the Court of Appeal "disadvantages" persons 

with disabilities. The Applicant bases this argument on the amount of the disability benefit 

provided to the Applicant under the EAP D Act, which she says is inadequate to cover her 

housing costs. 

53. There were no arguments advanced before the chambers judge or the Court of Appeal 

that the MVHC Additional Rent Assistance program discriminated against persons with 

disabilities. 

43 Saskatchewan, Social Assistance Program Policy Manual: 
http://publications.gov.sk.ca/documents/17116902-SAP-Policy-Manual-Sept2016.pdf, at section 
6.18 and 6.18.3 
44 General Regulation - Family Income Security Act, N.B. Reg. 95-61, at sections 8(1) and 
8(2)(j); Social Assistance Policy Manual Assets and Income: 
http:/ /www2 .gnb.ca/content/gnb/en/ departments/social_ development/policy_ manual/assets_ and_ 
income/content/trust funds .html 
45 Assured Income f;;r the Severely Handicapped Act, S.A. 2006, c. A-45.1, at section 3(3)(d); 
Assured Income for the Severely Handicapped Regulation, Alta. Reg. 9112007, at Schedule 2, 
section 1(4); AISH Program Policy - Assets - Determining the value of assets: 
http://www.humanservices.alberta.ca/ A Wonline/ AISH/7227 .html 
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54. Any inadequacy in the level of income assistance benefits in relation to the housing and 

other needs of recipients is not unique to persons with disabilities but applies to all recipients of 

income assistance, including single parent families and seniors. It is open to the British 

Columbia government to address this issue by increasing the housing allowance for recipients of 

disability and other income assistance or by designating an amount received by a recipient from 

a trust as exempt income which does not affect their eligibility for or reduce the amount of their 

disability or income assistance benefit, as is the case under the General Regulation under the 

ODSP Act.46 

55. The current EAPD Regulation specifically provides for exemptions for payments from a 

trust to a person with disabilities, which do not apply to other individuals receiving income 

assistance. The Regulation allows for a person with disabilities to have a beneficial interest in a 

non-discretionary trust up to a value of $200,000 for disability related costs and exempts that 

asset from the asset limits governing eligibility for assistance. Payments to a person with a 

disability from a discretionary or non-discretionary trust are exempt from the income limits when 

used to acquire a place of residence, contribute to a Registered Education Savings Plan or a 

Registered Disability Savings Plan, or for disability related costs, which are broadly defined in 

the EAPD Regulation.47 

56. The policy question posed by the Court of Appeal properly considers the financial 

resources of all potential applicants for MVHC's Additional Rent Assistance program, not just 

those receiving disability benefits. 

57. The Applicant asserts that the Ontario Court of Appeal in Henson addressed the same 

policy concerns as those identified by the B.C. Court of Appeal. This is inaccurate. The Ontario 

courts did not address the competing needs of low-income individuals and families for rent 

assistance, nor did it address the relative financial position of an individual who is the 

beneficiary of a trust, and an individual who is not. 

46 General Regulation, supra at section 43(1)(13) 
47 EAPD Regulation, at section 12 and Schedule B, section 7(1)(d); BCEA Policy and Procedure 
Manual Eligibility Trusts Trust Payments: 
http://www2.gov.bc.ca/gov/content/governments/policies-for-government/bcea-policy-and
proced ure-manual/ eligibility /trusts 
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PART IV- SUBMISSIONS ON COSTS 

58. The Respondent submits that costs of this application follow the event, and seeks its 

costs in the event the application is dismissed. 

PARTV-ORDERSOUGHT 

59. The Respondent respectfully requests that leave to appeal from the decision of the 

British Columbia Court of Appeal be denied, with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at the City of Vancouver, Province of British Columbia, this 30 

Counsel for the Respondent, Metro Ho sing 
Corporation 
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PART VII-RELEVANT STATUTORY PROVISIONS 

Assured Income For the Severely Handicapped General Regulation, Alta. Reg. 91/2007 

Schedule 2- Determination of Value of Assets 

Market 

1 ( 4) A trust of which a person is a beneficiary may be deemed by a director to be an asset of that 
person. 

Employment and Assistance For Persons with Disabilities Regulation, B.C. Reg. 265/2002 

Definitions 
1 (1) In this regulation: 

"asset" means 
(a) equity in any real or personal property that can be converted to cash, 
(b) a beneficial interest in real or personal property held in trust, or 
(c) cash assets; 

"unearned income" means any income that is not earned income, and includes, without 
limitation, money or value received from any ofthe following: 

(1) a trust or inheritance; 

Schedule B 

Net Income Calculation 

Exemptions - unearned income 

7 (1) The following unearned income is exempt: 

(d) a payment made from a trust to or on behalf of a person referred to in section 13 (2) 
[assets held in trust for person receiving special care] of this regulation if the payment is 
applied exclusively to or used exclusively for 
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(i) disability-related costs, 

(ii) the acquisition of a family unit's place of residence, 

(iii) a registered education savings plan, or 

(iv) a registered disability savings plan; 

General regulation [Family Benefits Act, R.S.O. 1980, c.lSl], R.R.O. 1980, Reg. 318 (no 
longer in force) 

1 (1) In this Regulation, 

(a) "liquid assets" means cash, bonds, stocks, 
debentures and any other assets that can be 
converted readily into cash and includes a 
beneficial interest in assets held in trust and 
available to be used for maintenance, but does 
not include, ... 

General regulation - Family Income Security Act, 
N.B. Reg. 95-61 

8(2) Notwithstanding subsection (1 ), the following 
shall not be included in the calculations of available 
resources with respect to an applicant, recipient or 
unit: 

G) the principal and accumulated interest of a 
documented trust fund, to a maximum of two 
hundred thousand dollars, which are intended to 
assist in maintaining a disabled, blind or deaf 
recipient and used solely to live in his or her 
home or the community; 

Manitoba Assistance Act, CCSM., c. AlSO 

Definitions 

1 In this Act, 

8(2)Nonobstant le paragraphe (1 ), sont 
exclus du calcul des ressources 
disponibles, les revenus suivants 
relativement a un requerant, un 
beneficiaire ou une unite : 

j) le capital et les inten~ts 
accumules d'un fonds fiduciaire 
documente, jusqu'a un maximum 
de deux cent mille dollars, qui sont 
destines a l'entretien d'un 
beneficiaire invalide, aveugle ou 
sourd et qui ne sont utilises que 
pour lui permettre de resider chez
lui ou dans la communaute; 

Definitions 

1 Les definitions qui suivent 
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"financial resources" means, with the exception 
of the exemptions specified in the regulations, 
any one or more of the following things: 

(a) all the real and personal property of an 
applicant, a recipient or a dependant of the 
applicant or recipient, including the net 
income from any such property, 

(b) allowances, pensions, insurance benefits, 
and income from business farming or any 
other source received by an applicant, 
recipient or a dependant of the applicant or 
recipient, 

(c) gifts and gratuities whether in cash or in 
kind received by an applicant, recipient or a 
dependent of the applicant or recipient on a 
one time basis or otherwise, and 

(d) the value attributed by the director to free 
shelter, free board or free lodging, received 
by an applicant, recipient or a dependant of 
the applicant or recipient; ( « ressources 
financieres ») 

s'appliquent a la presente loi : 

« ressources financieres » S'entend, a 
!'exception des exemptions enoncees aux 
reglements, d'un ou de plusieurs des 
objets suivants : 

a) tous les biens reels et personnels d'un 
requerant, d'un beneficiaire ou d'une 
personne qui est a la charge du requerant 
ou du beneficiaire, y compris les revenus 
nets provenant de tels biens; 

b) les allocations, pensions, pre stations 
d'assurance, et revenus provenant de 
!'agriculture commerciale ou de toute 
autre source, reyus par un requerant ou un 
beneficiaire, ou par une personne qui est 
a la charge du requerant ou du 
beneficiaire; 

c) les dons et gratifications en argent ou 
en nature reyus par un requerant ou un 
beneficiaire, ou par une personne qui est 
a la charge du requerant ou du 
beneficiaire; 

d) la valeur attribuee par le directeur au 
gite gratuit OU a la pension gratuite reyU 
par un requerant ou un beneficiaire, ou 
par une personne qui est a la charge du 
requerant ou du beneficiaire. ("financial 
resources") 
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Assistance Regulation, MAN. Reg. 404/88 

Trust property exemption 

8.1(2) Subject to section 8.2 and subsection (2.1), in 
calculating the financial resources of an applicant or 
recipient, the director must exempt: 

(a) contributions to a trust for an eligible person, 
to a maximum of $200,000; and 

(b) any growth or interest on those contributions. 

Ontario Disability Support Program Act, 1997, S.O. 1997 c. 25 

Eligibility for income support 

5. (1) No person is eligible for income support 
unless, 

(a) the person qualifies under subsection 3 (1); 

(b) the person is resident in Ontario; 

(c) the budgetary requirements of the person and 
any dependants exceed their income and their 
assets do not exceed the prescribed limits, as 
provided for in the regulations; 

(d) the person and the prescribed dependants 
provide the information and the verification of 
information required to determine eligibility 
including, 

(i) information regarding personal 
identification, as prescribed, 

(ii) financial information, as prescribed, and 

(iii) any other prescribed information; and 

(e) the person and any dependants meet any other 
prescribed conditions relating to eligibility. 1997, 
c. 25, Sched. B, s. 5 (1). 

Admissibilite au soutien du revenu 

5. (1) Nul n'est admissible au soutien du 
revenu a moins de satisfaire aux 
conditions suivantes : 

a) la personne repond aux exigences du 
paragraphe 3 (1 ); 

b) la personne reside en Ontario; 

c) les be so ins materiels de la personne et 
de toute personne a charge depassent 
leur revenu et leur avoir ne depasse pas 
le plafond prescrit, selon ce que 
prevoient les reglements; 

d) la personne et les personnes a charge 
prescrites fournissent les renseignements 
et !'attestation de ceux-ci qui sont exiges 
pour determiner 1' admissibilite, 
notamment: 

(i) les renseignements concernant 
l'identite, selon ce qui est prescrit, 

(ii) les renseignements financiers, selon 
ce qui est prescrit, 
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(iii) les autres renseignements prescrits; 

e) la personne et toute personne a charge 
satisfont aux autres conditions prescrites 
relatives a l'admissibilite. 1997, chap. 
25, annexe B, par. 5 (1). 

General Regulation [Ontario Disability Support Program Act], 0. Reg. 222/98 

Determination of Assets 

28. (1) For the purpose of section 27 [prescribed 
limits for assets], the following are not included 
as assets: 

19. Subject to subsection (3), the person's 
beneficial interest in assets held in one or 
more trusts and available to be used for 
maintenance if the capital of the trusts is 
derived from an inheritance or from the 
proceeds of a life insurance policy. 

43. (1) The following shall not be included in 
income: 

13. Payments in addition to a payment under 
paragraphs 1 to 12 that are payments from a 
trust or life insurance policy or gifts or other 
voluntary payments up to a maximum of 
$6,000 for any 12-month period. 

Residential Tenancy Act, SBC 2002, c. 78 

Amount of rent increase 

28. (1) Pour !'application de l'article 27, les 
elements suivants ne font pas partie de l'avoir: 

19. Sous reserve du paragraphe (3), 
l'interet beneficiaire de la personne sur des 
avoirs detenus dans une ou plusieurs 
fiducies et pouvant etre utilises pour 
1' entretien si le capital des fiducies provient 
d'un heritage ou du produit d'une police 
d' assurance-vie 

43. (1) Ce qui suit ne doit pas etre indus dans le 
revenu :. 

13. Les paiements, en sus de ceux vises aux 
dispositions 1 a 12, qui proviennent d'une 
fiducie ou d'une police d'assurance-vie ou 
qui sont des cadeaux ou d'autres paiements 
volontaires, jusqu'a concurrence de 6 000 $ 
par periode de 12 mois. 

43 (1) A landlord may impose a rent increase only up to the amount 

(a) calculated in accordance with the regulations, 
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(b) ordered by the director on an application under subsection (3), or 

(c) agreed to by the tenant in writing. 

(2) A tenant may not make an application for dispute resolution to dispute a rent increase that 
complies with this Part. 

(3) In the circumstances prescribed in the regulations, a landlord may request the director's 
approval of a rent increase in an amount that is greater than the amount calculated under the 
regulations referred to in subsection (1) (a) by making an application for dispute resolution. 

(4) [Repealed 2006-35-66.] 

(5) If a landlord collects a rent increase that does not comply with this Part, the tenant may 
deduct the increase from rent or otherwise recover the increase. 

Landlord's notice: tenant ceases to qualify for rental unit 

49.1 (1) In this section: 

"public housing body" means a prescribed person or organization; 

"subsidized rental unit" means a rental unit that is 

(a) operated by a public housing body, or on behalf of a public housing body, and 

(b) occupied by a tenant who was required to demonstrate that the tenant, or another 
proposed occupant, met eligibility criteria related to income, number of occupants, health 
or other similar criteria before entering into the tenancy agreement in relation to the rental 
unit. 

(2) Subject to section 50 [tenant may end tenancy early] and if provided for in the tenancy 
agreement, a landlord may end the tenancy of a subsidized rental unit by giving notice to end the 
tenancy if the tenant or other occupant, as applicable, ceases to qualify for the rental unit. 

(3) Unless the tenant agrees in writing to an earlier date, a notice under this section must end the 
tenancy on a date that is 

(a) not earlier than 2 months after the date the notice is received, 

(b) the day before the day in the month, or in the other period on which the tenancy is based, 
that rent is payable under the tenancy agreement, and 

(c) if the tenancy agreement is a fixed term tenancy agreement, not earlier than the date 
specified as the end of the tenancy. 
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(4) A notice under this section must comply with section 52. 

(5) A tenant may dispute a notice under this section by making an application for dispute 
resolution within 15 days after the date the tenant receives the notice. 

( 6) If a tenant who has received a notice under this section does not make an application for 
dispute resolution in accordance with subsection (5), the tenant 

(a) is conclusively presumed to have accepted that the tenancy ends on the effective date of 
the notice, and 

(b) must vacate the rental unit by that date. 

Residential Tenancy Regulation, B.C. reg. 477/2003 

Exemptions from the Act 

2 Rental units operated by the following are exempt from the requirements of sections 34 (2), 
41, 42 and 43 of the Act [assignment and subletting, rent increases] if the rent of the units is 
related to the tenant's income: 

(a) the British Columbia Housing Management Commission; 

(b) the Canada Mortgage and Housing Corporation; 

(c) the City of Vancouver; 

(d) the City of Vancouver Public Housing Corporation; 

(e) Metro Vancouver Housing Corporation; 

(f) the Capital Region Housing Corporation; 

(g) any housing society or non-profit municipal housing corporation that has an agreement 
regarding the operation of residential property with the following: 

(i) the government of British Columbia; 

(ii) the British Columbia Housing Management Commission; 

(iii) the Canada Mortgage and Housing Corporation; 

(iv) a municipality; 

(v) a regional district; 
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(h) any housing society or non-profit municipal housing corporation that previously had an 
agreement regarding the operation of residential property with a person or body listed in 
paragraph (g), if the agreement expired and was not renewed. 

Public housing bodies 

3.1 The persons and organizations set out in section 2 (a) to (g) ofthis regulation are prescribed 
as public housing bodies for the purposes of section 49.1 of the Act. 

Saskatchewan Assured Income For Disability Regulations, 2012, RRs c s-8 reg 11 

Determining liquid assets 

14 (3) The following are not to be included in determining an applicant's liquid assets: 

(e) funds held in a discretionary trust for the benefit of: 

(i) if the applicant is an individual, the applicant; or 

(ii) if the applicant is a family unit, the members of the family unit on whose behalf the 
application is made; 
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