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PART I - OVERVIEW AND STATEMENT OF FACTS 

1. This appeal asks whether assets in a discretionary trust limit a beneficiary’s eligibility for 

social assistance benefits. The question most often arises where, as here, the beneficiary is a 

person with disabilities.  

2. For 30 years, the answer to this question has been “no”. That answer has been 

consistently confirmed by lower courts (until this case), legislatively enshrined by provincial 

governments, and widely relied on by estate planners and families of persons with disabilities.  

3. Trust law supports that answer. The legal attributes of a discretionary trust give the 

beneficiary no ability to get hold of the trust’s assets and no guarantee even of receiving payments 

from the trust. Unless and until the trustees exercise their discretion, the beneficiary has only a 

mere hope of benefit. That mere hope is no more the beneficiary’s asset than the hope that the 

beneficiary will someday receive an inheritance or gift. Unless and until the beneficiary actually 

receives a payment from the discretionary trust, the trust has no impact on the beneficiary’s 

means—the logical focus of any inquiry about his or her eligibility for social assistance benefits. 

4. There are also compelling policy reasons to treat discretionary trusts as irrelevant when 

determining eligibility for social assistance benefits. The alternative is for family members to 

disinherit persons with disabilities and leave the assets that would be placed in trust to someone 

else, with the expectation that he or she will financially support the person with disabilities. This 

alternative preserves the advantage of some persons with disabilities relative to others, but 

deprives the former of any trust law protections. It also encourages the degrading practice of 

disinheriting persons with disabilities to preserve their social assistance benefits. 

5. The courts below erred by concluding that the appellant’s eligibility for social assistance 

benefits could be affected by the value of assets in a discretionary trust. They sought to justify 

this conclusion by referring to supposedly unusual features of the social assistance regime and 

trust in issue here. But neither of the courts below explained why the features they identified 

support a different result. They do not. The features of this regime and this trust are 

unremarkable, and the lower courts’ conclusion conflicts with both precedent and policy. 

6. This Court should allow the appeal and confirm that the discretionary trust in issue does 

not affect the appellant’s eligibility to receive social assistance benefits from the respondent. 
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A. Facts 

7. The appellant, S.A., is a person with disabilities that prevent her from working. She 

derives her income from benefits paid under the Employment and Assistance for Persons with 

Disabilities Act, S.B.C. 2002, c. 41 (the “Act”).1 

8. The respondent, Metro Vancouver Housing Corporation (“MVHC”), is a quasi-

governmental non-profit corporation with a mandate to provide affordable rental housing in the 

Vancouver area. MVHC receives funding from the provincial government. Like the City of 

Vancouver and the Canada Mortgage and Housing Corporation, MVHC is a “public housing 

body” under the Residential Tenancy Act, S.B.C. 2002, c. 78.2 

9. For more than 25 years, S.A. has lived in a subsidized rental unit operated by MVHC. 

MVHC rents the unit only to individuals with limited income, and there has never been a dispute 

that S.A. is eligible to live there.3 At the relevant time, her income—which derived exclusively 

from payments under the Act—was just $934.42 per month.4 

10. MVHC provides additional rent assistance to some of its tenants.5 To that end, S.A.’s 

tenancy agreement provides that her rent is reduced by the amount of rent assistance she receives 

from MVHC.6 MVHC has adopted an Asset Ceiling Policy that makes additional rent assistance 

available only for tenants with less than $25,000 in assets. The Asset Ceiling Policy contains a 

non-exhaustive definition of “assets”: 

Assets include but are not limited to: 
• Stocks, bonds, term deposits, mutual funds bank deposits and cash 
• Real estate equity, net of debt 
• Assets in which you have a beneficial interest 
• Business equity in a private incorporated company including cash, GICs, 

bonds, stocks, real estate equity, or equity in any other tangible asset 
                                                 
1 S.A. v. Metro Vancouver Housing Corporation, 2017 BCCA 2 at para. 8 (Appellant’s Record 

(“A.R.”) Tab 4) [BCCA Reasons].  
2 BCCA Reasons at paras. 2 and 17; Residential Tenancy Regulation, B.C. Reg. 477/2003, ss. 

2(e) and 3.1.  
3 BCCA Reasons at paras. 5, 9, and 17. 
4 Affidavit of S.A. at Exhibit D (A.R. Tab 11, pg. 92); Affidavit of D. Littleford at Exhibit I 

(A.R. Tab 12, pg. 108). 
5 BCCA Reasons at para. 6. 
6 Affidavit of S.A. at Exhibit B (A.R. Tab 11, pg. 80). 
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• Significant personal assets such as collector or luxury vehicles 
 
Assets that may be excluded include: 

• Personal [sic] affects such as a household vehicle, jewelry and furniture 
• Bursaries or scholarships from educational institutions for any household 

member that is a current student. 
• Registered Education Savings Plans (RESPs), and Registered Retirement 

Savings Plans (excluded to preserve the intent of these investments) 
• Trade and business tools essential to continue currently active 

employment, such as equipment, tools and business use vehicles 
• Assets derived from compensatory packages from government, for 

example, Indian Residential Schools Settlements and Japanese Canadian 
Redress.7 

11. Each year, any tenant seeking additional rent assistance must, by way of an application, 

indicate whether he or she has more than $25,000 in assets and, if so, describe them. Not all 

tenants who qualify for additional rent assistance will necessarily receive it.8  

12. Prior to this dispute, MVHC provided S.A. additional rent assistance of $629 per month, 

reducing her monthly rent from $894 to $265.9 

13. On March 1, 2012, following a successful application under the Wills Variation Act, 

R.S.B.C. 1996, c. 490, S.A. became the beneficiary during her lifetime of a discretionary trust 

(the “Trust”) established under her late father’s will.10 There is no dispute that the Trust is 

discretionary. Each of MVHC, the Supreme Court of British Columbia, and the Court of Appeal 

for British Columbia has concluded or accepted that it is.11  

14. Additionally, the British Columbia Ministry of Social Development and Social 

Innovation (the “Ministry”) determined that the Trust is discretionary. Thus the assets in the 

Trust do not affect S.A.’s entitlement to benefits under the Act. But any payment S.A. receives 

                                                 
7 Affidavit of D. Littleford at Exhibit E (A.R. Tab 12, pgs. 105-106). 
8 BCCA Reasons at para. 7. 
9 BCCA Reasons at para. 16. 
10 BCCA Reasons at paras. 10-13 and Appendix A; Affidavit of S.A. at Exhibit F (A.R. Tab 11, 

pgs. 93-95).  
11 BCCA Reasons at paras. 46-49; S.A. v. Metro Vancouver Housing Corporation, 2015 BCSC 

2260 at para. 41 (A.R. Tab 1) [BCSC Reasons]; Affidavit of S.A. at Exhibit H (A.R. Tab 11, 
pg. 98). 
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from the Trust may reduce her benefits, unless the payment is exempt because it is for 

“disability-related costs”.12 

15. S.A. and her sister are the trustees of the Trust. If S.A.’s sister becomes unwilling or 

unable to act, S.A. can nominate a different co-trustee. Upon S.A.’s death, any assets remaining 

in the trust will pass to a person named in S.A.’s will, or if no one is named, to S.A.’s intestate 

heirs.13 

16. S.A. never received a payment from the Trust before this litigation began.14  

17. S.A. disclosed to MVHC the existence of the Trust and its discretionary status, but not 

the value of the Trust’s assets. MVHC then took the position that (i) S.A.’s additional rent 

assistance application was incomplete and could not be processed and (ii) the Trust is S.A.’s 

asset under the Asset Ceiling Policy because it is “an asset in which [S.A. has] a beneficial 

interest and not one of the types of assets listed in the policy as excluded”.15 

18. MVHC stopped providing additional rent assistance to S.A. in mid-2015. She has paid 

the full amount of her rent under protest since.16 

B. The Decisions Below 

19. S.A. applied for a declaration that the Trust is not her asset under the Asset Ceiling Policy 

and a return of the funds paid under protest. MVHC responded with its own application seeking 

an order that S.A. disclose the value of the Trust’s assets if she wished to apply for additional 

rent assistance and a declaration that discretionary trusts are assets under the Asset Ceiling 

Policy.17  

20. The chambers judge in the Supreme Court of British Columbia, Steeves J., held that the 

Trust was S.A.’s asset under the Asset Ceiling Policy because, as a beneficiary, she has a 

                                                 
12 BCCA Reasons at para. 44; Affidavit of S.A. at Exhibit G (A.R. Tab 11, pg. 97); Employment 

and Assistance for Persons with Disabilities Regulation, B.C. Reg. 265/2002, Schedule B, s. 
7(1)(d) [Regulation]. 

13 BCCA Reasons at Appendix A.  
14 BCSC Reasons at para. 8.  
15 BCCA Reasons at para. 27; Affidavit of S.A. at Exhibit H (A.R. Tab 11, pgs. 98-99). 
16 BCCA Reasons at para. 28. 
17 BCCA Reasons at paras. 29-30. 
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beneficial interest in the Trust.18 The chambers judge referred to the seminal case on 

discretionary trusts for persons with disabilities, Ontario (Director of Income Maintenance 

Branch of the Ministry of Community of Social Services) v. Henson,19 and its holding that a 

discretionary trust is not an asset of a beneficiary in determining entitlement to social assistance 

benefits. But he distinguished Henson because Henson concerned the definition of “liquid 

assets”, whereas the Asset Ceiling Policy refers to “assets”. He also noted that Ms. Henson was 

not a trustee, whereas S.A. is a co-trustee with her sister.20  

21. Steeves J. dismissed S.A.’s application and allowed MVHC’s application in part.21  

22. The unanimous Court of Appeal, writing through Goepel J.A., held that the Trust was 

S.A.’s asset under the Asset Ceiling Policy because she was a beneficiary of the Trust. The 

appeal court accepted that Henson trusts “play an important role in promoting the independence 

and full citizenship of persons with disabilities” but found that they “also provide some 

individuals with benefits unavailable to others who are not beneficiaries of such trusts”. The 

court stated that whether Henson trusts “should be considered in determining which individuals 

should receive public assistance raises difficult public policy questions”.22 

23. The Court of Appeal drew a distinction between (i) “the information that MVHC can 

consider in determining the eligibility of a tenant for rental assistance” and (ii) “the material 

[MVHC] may consider in determining which eligible applicants will actually receive rental 

assistance.” It concluded that MVHC could use the value of the Trust’s assets to distinguish S.A. 

from other tenants eligible for rent assistance.23 As a result, the Court of Appeal found that 

MVHC was entitled to further information about the assets in the Trust.24  

24. In the result, the Court of Appeal dismissed S.A.’s appeal.25  

                                                 
18 BCSC Reasons at paras. 49-53. 
19 1987 CarswellOnt 654 (Div. Ct.), aff’d 1989 CarswellOnt 542 (C.A.) (Appellant’s Book of 

Authorities (“A.B.A.”) Tab 3) [Henson].  
20 BCSC Reasons at paras. 46-48. 
21 BCSC Reasons at paras. 58-59.  
22 BCCA Reasons at para. 47. 
23 BCCA Reasons at para. 49.  
24 BCCA Reasons at para. 58. 
25 BCCA Reasons at para. 59. 
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PART II - QUESTION IN ISSUE 

25. The issue in this appeal is whether the assets in the Trust are S.A.’s assets under the Asset 

Ceiling Policy. They are not. 

 

PART III - STATEMENT OF ARGUMENT 

26. The Trust is a Henson trust: a discretionary trust for a person with disabilities. Given the 

legal attributes of Henson trusts as well as policy concerns about not further disadvantaging 

people with disabilities, this Court should be slow to conclude that a social assistance regime 

such as MVHC’s intends to treat assets in a Henson trust as assets of the person with disabilities. 

MVHC’s Asset Ceiling Policy shows no intention to do something so unreasonable and harsh. 

27. As is common under social assistance regimes, the Asset Ceiling Policy imposes a form 

of means testing. It seeks to disqualify individuals who have assets or sources of income that can 

replace the additional rent assistance provided by MVHC. As a Henson trust, the Trust gives 

S.A. neither. She has no right to deal with the Trust’s assets. She has only a mere hope of 

receiving anything from the Trust. She had received nothing prior to this dispute. Given trust law 

basics, there is no reason for the Asset Ceiling Policy to concern itself with the Trust.  

28. Good policy also favours concluding that the Trust’s assets are irrelevant under the Asset 

Ceiling Policy. If Henson trusts lose their utility, family members may bequeath assets to a 

relative of the person with disabilities in the expectation that the relative will provide the same 

assistance that a Henson trust previously provided. This preserves the advantage enjoyed by 

persons with disabilities whose relatives have financial resources, but deprives them of any trust 

law protections. Thus the decisions below do nothing to address the Court of Appeal’s concern 

that some persons with disabilities may have advantages relative to others. The decisions merely 

reduce the autonomy of and legal protection for persons with disabilities.  

A. The assets in a discretionary trust are not assets of the beneficiary 

29. A discretionary trust arises “when property is vested in trustees and a class of 

beneficiaries or named persons appear as the trust objects, but the trustees have complete 
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discretion as to the payment of the income, or the capital, or both”.26 In such a trust, the trustees 

have discretion to determine “who is to receive anything, how much he is to receive, and 

when”.27 Thus, “the beneficiary has no ability to compel the trustee to make payments to the 

beneficiary, such that the trust funds are beyond the reach of the beneficiary” and “there is no 

positive obligation on the trustee to disburse the trust funds for the maintenance of the 

beneficiaries”.28 

30. The interest of a beneficiary in a discretionary trust is neither proprietary nor 

possessory.29 The beneficiary cannot assign or transmit his or her interest,30 and the interest does 

not vest in the beneficiary.31 Rather, the beneficiary’s interest is “expectant on the trustee’s 

exercise of discretion”,32 and materializes into a quantifiable, tangible benefit only if and when a 

distribution of trust property is made. Unless and until the trustees act, the beneficiary has “a 

mere hope” of benefit.33  

31. Discretionary trusts contrast with fixed trusts (e.g., trusts that provide a specific 

beneficiary with the income from trust assets but not the assets themselves, or trusts that provide 

specific property to a specific beneficiary upon that beneficiary reaching a specific age). The 

settlor of a fixed trust decides to confer a specific asset or income stream upon a specific 

beneficiary under specific conditions. The trustee of a fixed trust is obliged to transfer specific 

property to a specific beneficiary under those conditions. Thus the beneficiary of a fixed trust has 

an enforceable right to specific property under specific conditions.  

32. Conversely, the settlor of a discretionary trust makes a conscious and deliberate decision 

not to give property or income from it to the beneficiaries. Instead, the settlor chooses to set the 

property aside and empower trustees to decide if and when any particular beneficiary will receive 
                                                 
26 Donovan W.M. Waters, Mark R. Gillen & Lionel D. Smith, Waters’ Law of Trusts in Canada, 

4th ed. (Toronto: Carswell, 2012) at 650-651 (A.B.A. Tab 4) [Waters Text]. 
27 Waters Text at 102 (A.B.A. Tab 4). 
28 Elliott (Litigation Guardian of) v. Elliott Estate, 2008 CarswellOnt 7448 (S.C.) at para. 35 

(A.B.A. Tab 2). 
29 Purtzki v. Saunders, 2016 BCCA 344 at para. 64. 
30 Schmidt v. Rosewood Trust Ltd. (Isle of Man), [2003] UKPC 26 at paras. 40-41. 
31 Stoor v. Stoor Estate, 2014 ONSC 5684 at para. 7 [Stoor]. 
32 Waters Text at 572 (A.B.A. Tab 4). 
33 Waters Text at 1204, fn. 155 (A.B.A. Tab 4). 
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anything. Hence, the beneficiary of a discretionary trust never has an enforceable right to receive 

any property or payment unless and until the trustees exercise their discretion. The beneficiary 

enjoys no guarantee that he or she will get anything apart from the trustees’ consideration. 

33. Often, a discretionary trust will have more than one beneficiary. The interests of 

competing beneficiaries need not be concurrent. The interests may, as in this case, be a 

consecutive lifetime interest to A and a remainder interest to B. The settlor may give the trustees 

the discretion to determine whether A, during his or her lifetime, is to receive anything and, if so, 

how much he or she is to receive and when.  

34. In such a scenario, the trustees may, in the exercise of their discretion, determine that no 

payment should be made to A at all, with the result that B would receive all of the trust property 

upon A’s death. Conversely, the trustees may, in the exercise of their discretion, pay all of the 

trust assets to A while A is alive, with the result that B would receive nothing.  

35. But the trustees of a discretionary trust must always consider the interests of A and B and 

honestly and objectively evaluate the circumstances of each of them.34  

36. Because any benefits that may flow to a beneficiary under a discretionary trust are wholly 

dependent on the trustees’ exercise of discretion, the beneficiary’s interest in a discretionary trust 

is not itself amenable to valuation. A value cannot be assigned to a beneficiary’s mere hope that, 

at some unknown time, there might be a distribution of some unknown amount.35  

B. Henson trusts are a widely recognized form of discretionary trust 

37. A Henson trust is a form of discretionary trust designed to benefit a person with 

disabilities during his or her lifetime. Properly constituted, a Henson trust allows a relative or 

other loved one to provide financial assistance and protection to a person with disabilities 

without jeopardizing social assistance benefits to which the person with disabilities is otherwise 

entitled. Professor Waters describes the nature and underlying policy rationale of the Henson 

trust as follows: 

Provinces and territories typically have legislation that provides benefits for 
disabled persons with limited assets. The amount of benefits provided is reduced 
as the value of the disabled person’s assets increases and, if the value of the 

                                                 
34 Waters Text at 1024 (A.B.A. Tab 4). 
35 Waters Text at 572-753 (A.B.A. Tab 4); Stober v. Stober, 2015 BCSC 2505 at para. 38. 
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disabled person’s assets is sufficiently high, no benefits will be provided. A 
beneficial interest in a trust is considered in determining the value of the disabled 
person’s assets. Parents, relatives or other persons wishing to provide funds by 
way of gift, absolute or on trust, for the disabled person might be discouraged 
from doing so if the gift meant a reduced availability of benefits to the disabled 
person. One response to this was to have funds settled on a trust in which the 
trustee was given an absolute discretion to make payments out of income or 
capital to the disabled person. In this way until the trustee exercises his discretion 
in favour of the disabled person, that person has no right to demand a payment 
from the trustee. Moreover, the beneficial interest expectant on the trustee’s 
exercise of discretion has no marketable value and therefore does not increase the 
value of the disabled person’s assets in the benefit calculation under the 
legislation referred to above. The argument that such an expectant interest in 
favour of a disabled person avoids loss of provincial or territorial benefits was 
accepted in Ontario (Director of Income Maintenance, Ministry of Community & 
Social Services) v. Henson in 1987, and this type of trust has since often been 
referred to as a Henson trust.36 

38. Thus the assets in a Henson trust are not an asset of the person with disabilities and do 

not affect his or her entitlement to social assistance benefits, such as those provided under the 

Act. This makes sense. The beneficiary of Henson trust has, absent the trustee’s exercise of 

discretion, no ability to access the assets in a Henson trust and thus no ability to use those assets 

to replace social assistance benefits. Instead, the beneficiary’s entitlement to social assistance 

benefits may be affected by any payments or assets actually received from the Henson trust. 

Again, this makes sense. Once a person with disabilities actually receives a payment or an asset 

from a Henson trust, that payment or asset may be able to replace social assistance benefits.   

39. Henson trusts have two main features:  

(a) The trustees are given absolute discretion respecting payments out of the trust’s 

income and capital to the person with disabilities. As a result, the person with disabilities 

cannot compel the trustees to make any payments to him or her. 

(b) The person with disabilities is prevented from collapsing the trust under the rule 

in Saunders v. Vautier,37 typically as a result of a gift-over of any remainder of the trust’s 

capital upon the death of the person with disabilities.38 

                                                 
36 Waters Text at 572-573 (A.B.A. Tab 4). 
37 (1841), 41 E.R. 482 (Ch. Div.). 
38 Stoor at para. 7. 



- 10 - 

 

40. The namesake Henson case provides a typical example. The person with disabilities, Ms. 

Henson, was the life estate beneficiary of a discretionary trust with the two features described 

above. Under provincial legislation, Ms. Henson was not entitled to social assistance benefits if 

she had more than $3,000 in “liquid assets”, which included “a beneficial interest in assets held 

in trust and available to be used for maintenance”. The Ontario courts concluded that, due to the 

discretionary character of the trust, Ms. Henson’s status as a beneficiary did not disentitle her to 

social assistance benefits. 

41. This Court has never before considered Henson trusts, but lower courts and governments 

have consistently accepted, and estate planning professionals have consistently relied on, the 

Henson trust as a means by which relatives and others can provide for a person with disabilities 

without jeopardizing his or her entitlement to social assistance benefits.39 In doing so, they have 

recognized that assets in a Henson trusts are not assets of the person with disabilities.  

42. For example, the Ministry accepts that the assets in a Henson trust are not the assets of a 

person with disabilities in determining his or her entitlement to benefits under the Act. In terms 

substantively similar to the Asset Ceiling Policy, the Regulation under the Act defines “asset” to 

include “a beneficial interest in real or personal property held in trust”.40 Yet the Ministry has 

interpreted “asset” to exclude the assets in a Henson trust, presumably based on the reasoning in 

Henson, if not Henson itself. The Ministry’s policy identifies two types of trusts: “discretionary 

trusts” and “non-discretionary trusts”. Under the Ministry’s policy, a discretionary trust is not 

considered an asset of the beneficiary.41 Thus, even the most richly endowed Henson trust will 

not jeopardize the beneficiary’s entitlement to disability benefits under the Act. 42 

43. Other provincial governments also recognize Henson trusts. For example, the Ministry’s 

Ontario counterpart also takes the position that Henson trusts are not assets of persons with 

                                                 
39 Henson trusts arguably predate Henson itself: Quinn v. Manitoba (Executive Director of Social 

Services), 1981 CanLII 2806 (MBCA).  
40 Regulation, s. 1(1). 
41 Unless the beneficiary has the right to end the trust and receive the trust capital. 
42 Affidavit of D. Littleford at Exhibit L (A.R. Tab 12, pg. 114). Also available online: 

https://www2.gov.bc.ca/assets/gov/family-and-social-supports/services-for-people-with-
disabilities/supports-services/disability_assistance_trusts.pdf  

https://www2.gov.bc.ca/assets/gov/family-and-social-supports/services-for-people-with-disabilities/supports-services/disability_assistance_trusts.pdf
https://www2.gov.bc.ca/assets/gov/family-and-social-supports/services-for-people-with-disabilities/supports-services/disability_assistance_trusts.pdf
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disabilities.43 Saskatchewan has gone further: its legislation explicitly provides that a Henson 

trust is not the asset of a beneficiary when determining entitlement to social assistance.44  

44. Governmental recognition that assets in discretionary trusts are not assets of their 

beneficiaries extends beyond social assistance regimes. For example, under British Columbia’s 

Family Law Act, a spouse’s beneficial interest in a discretionary trust is not an asset of that 

spouse in allocating family property.45 

45. Courts, too, have repeatedly embraced Henson’s logic under differing statutory regimes. 

For example, the Manitoba Court of Appeal recently confirmed that a Henson trust is not a 

“financial resource” of a person with disabilities even though the person has contingent 

beneficial rights.46 Ontario courts regularly confirm the validity of Henson trusts and even 

incorporate them into court orders.47 Quebec’s Superior Court has also adopted the Henson 

principles.48 In British Columbia, it is negligent for a notary or solicitor to draft a will that does 

not properly establish a Henson trust for a beneficiary with disabilities—or at least it was 

negligent, prior to this case.49 

                                                 
43 Ontario Ministry of Community and Social Services, Ontario Disability Support Program – 

Income Support Directives, “4.7 Funds held in trust” (September 2013) at 4-5, online: 
http://www.mcss.gov.on.ca/documents/en/mcss/social/directives/odsp/income_Support/4_7.p
df.  

44 Saskatchewan Assured Income for Disability Regulations, 2012 R.R.S., c. S-8 Reg. 11, s. 
14(3)(e). 

45 Unless the spouse contributes to the trust: Family Law Act, S.B.C. 2011, c. 25, s. 85(1)(f). 
46 Thomas v. Director, Employment and Income Assistance Programs, 2013 MBCA 91. 
47 See e.g., Stoor at paras. 7-9; The Estate of Frank Ernest Warren and Bolton v Armstrong, 2017 

ONSC 1781 at paras. 6-7 and 51-52; Strong v. Strong, 2010 ONSC 5446 at paras. 3 and 22.  
48 Mathieu c. Mathieu, 2005 CanLII 27988 (QCCS) at para. 20; Québec (Curateur public) c. 

A.N. (Succession de), 2014 QCCS 616 at paras. 55-57. 
49 Crowe (Committee of) v. Bollong, 1998 CarswellBC 740 (S.C.) (A.B.A. Tab 1). The notary in 

that case failed to create a gift-over upon the death of the person with disabilities. As a result, 

the rule in Saunders v. Vautier applied and the person with disabilities was not entitled to 

social assistance benefits. The trust was converted to a Henson trust by way of a wills 

variation application, confirming the propriety of S.A.’s application here (see paras. 10-19). 

http://www.mcss.gov.on.ca/documents/en/mcss/social/directives/odsp/income_Support/4_7.pdf
http://www.mcss.gov.on.ca/documents/en/mcss/social/directives/odsp/income_Support/4_7.pdf
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46. Persons with disabilities and their relatives have relied on Henson trusts as an essential 

estate planning tool for over 30 years.50 Henson trusts have become an “established part of 

estates law”51 and are a “standard form of planning” for persons who rely on disability 

assistance.52 While courts have, on occasion, found that a specific trust lacks one or both of the 

two critical features described above and is therefore not a Henson trust at all, the soundness of 

Henson and its underlying reasoning were never seriously questioned before this case. 

C. The Asset Ceiling Policy is a typical regime; Henson applies  

47. The Court of Appeal held that Henson did not apply in this case because “[w]hether 

benefits from a discretionary trust must be taken into account will vary from program to program 

and depend upon the rules and regulations that govern eligibility for any particular program”.53 

Maybe so, but the rules that govern MVHC’s rent assistance program are substantively similar to 

those that govern the social assistance regimes that have excluded assets in Henson trusts for 

decades. The Court of Appeal was wrong to distinguish Henson.  

48. As the following chart demonstrates, the Asset Ceiling Policy, the Regulation, and 

Henson feature practically identical definitions: 

                                                 
50 See, e.g., Waters Text at 572-573 (A.B.A. Tab 4); Genevieve N. Taylor & Andrea E. Frisby, 

“Trusts for Persons with Disabilities” in Jonathan Vogt, ed., British Columbia Estate 
Planning & Wealth Preservation, loose-leaf updated April 2016 (Vancouver: Continuing 
Legal Education Society of British Columbia, 2002), ch. 14 at 14-9 to 14-14 (A.B.A. Tab 5); 
Geoffrey W. White, “Trusts and Disability Assistance” in Trusts: The Multi-Faceted Estate 
Planning Tool (Vancouver: Continuing Legal Education Society of British Columbia, 2012) 
at 7.1.7 (A.B.A. Tab 6) [White Paper]; Ken M. Kramer, Q.C., “Disability Trust Planning 
under the New Rules” in Estate Planning – 2016 Update (Vancouver: Continuing Legal 
Education Society of British Columbia, 2016) at 8.1.9 (A.B.A. Tab 7).  

51 Borges v. Santos, 2017 ONCJ 651 at para. 31. 
52 White Paper at 7.1.8 (A.B.A. Tab 6). 
53 BCCA Reasons at para. 47. 
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Source Term Relevant Portion of Definition 

Asset Ceiling Policy assets “assets in which you have a beneficial interest” 

Regulation asset “a beneficial interest in real or personal property held 

in trust” 

Legislation in Henson liquid assets “a beneficial interest in assets held in trust and 

available to be used for maintenance” 

49. In determining whether the assets in a Henson trust are assets of the person with 

disabilities, there is no principled distinction between these definitions. In fact, as the 

Regulation’s definition of “asset” specifically refers to trust property, it should apply to the 

assets in a Henson trust with even greater force than the Asset Ceiling Policy. The assets in the 

Trust cannot be S.A.’s assets for the purpose of the Asset Ceiling Policy but not for the purpose 

of the Regulation given the definitions above; they must be her assets for both or for neither. 

50. Further, the definitions in the Regulation and Henson are not unique. Ontario54 and 

Alberta55 do not define “asset” in their respective regimes. Manitoba uses “financial resources” 

instead, which includes “all the real and personal property” of a person with disabilities.56 New 

Brunswick includes “any assets … not specifically excluded”.57 These regimes are substantively 

similar to the Asset Ceiling Policy. Again, the assets in the Trust are S.A.’s assets under all of 

these regimes, or none of them.  

51. Similarly, the Court of Appeal’s decision may be read as suggesting that Henson is 

distinguishable because MVHC has limited funds and exercises discretion in awarding additional 

rent assistance to eligible tenants.58 But any discretion on MVHC’s part arises under a regime 

                                                 
54 General Regulation [Ontario Disability Support Program Act, 1997], O. Reg. 222/98, ss. 27-

28. 
55 Assured Income for the Severely Handicapped Regulation, Alta. Reg. 91/2007, s. 3(2). 

However, the director may deem any trust to be the asset of a beneficiary: Schedule 2, s. 

1(4). 
56 The Manitoba Assistance Act, C.C.S.M. c. A150, s. 1 
57 General Regulation [Family Income Security Act], N.B. Reg. 95-61, s. 8. 
58 BCCA Reasons at para. 49. 
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that, as set out above, uses an unexceptional definition of “assets”. Further, the legal attributes of 

a Henson trust are precisely the same whether the question is entitlement to, eligibility for, or the 

exercise of discretion concerning social assistance benefits. There is no basis to conclude that the 

assets in the Trust are not S.A.’s assets when determining her eligibility to receive additional 

rent assistance, but are S.A.’s assets when MVHC decides which eligible tenants will receive 

additional rent assistance.  

52. Finally, the Court of Appeal reasoned that because the application for additional rent 

assistance requires tenants to provide such further information as MVHC may request, MVHC 

could request that S.A. supply further information about the Trust to determine her eligibility for 

additional rent assistance and to consider whether she should receive such assistance in 

preference to other eligible tenants.59  

53. This conclusion rests on the premise that the Trust’s assets are S.A.’s assets under the 

Asset Ceiling Policy. If, as explained above, they are not, then there is no reasonable basis for 

MVHC’s request to know more about them. That is so whether MVHC’s purpose is determining 

S.A.’s eligibility to receive additional rent assistance or is instead exercising a discretion to 

allocate that assistance. It is akin to MVHC demanding further information about a gift or 

inheritance S.A. might receive in the future or about the assets of one of S.A.’s friends in case 

they are eventually given to S.A. The Asset Ceiling Policy deals with S.A.’s assets, not 

speculation about what she might someday receive. S.A. has disclosed all relevant information.  

D. The Trust’s features are typical and do not affect the analysis 

54. While the Court of Appeal said it could distinguish MVHC’s additional rent assistance 

program from other social assistance regimes (but did not say how), the chambers judge relied on 

specific features of the Trust—and particularly S.A.’s status as a trustee—to distinguish Henson. 

But the features of this Trust accord with Henson.  

55. As the chambers judge recognized, S.A. “is obviously required to comply with the usual 

legal duties of a trustee”; “she must act independently and the co-trustees must be unanimous in 

any decision”.60 Accordingly, S.A. cannot unilaterally order payments to herself out of the Trust. 

                                                 
59 BCCA Reasons at para. 55. 
60 BCSC Reasons at para. 48; Mayer v. Mayer, 2012 BCCA 77 at paras. 130 (per Smith J.A.) and 

para. 233 (per Neilson J.A.). 
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She can no more require her sister to make payments out of the Trust than Ms. Henson could 

require payments from her father’s trust.  

56. There are good reasons for S.A. to serve as co-trustee: it allows her to participate in the 

management of the Trust and to supervise the co-trustee’s management of the Trust. In other 

words, S.A. gets some autonomy without diluting a Henson trust’s defining attributes. 

57. Further, the trustees of a discretionary trust each have a fiduciary duty to exercise that 

discretion with genuine independence.61 S.A.’s sister, as co-trustee, is required to exercise her 

own judgment in administering the trust. S.A. and her sister are required to consider both S.A., as 

the lifetime beneficiary of the trust, and S.A.’s heir or heirs, who will inherit any assets left in the 

Trust after S.A.’s death. 

58. S.A.’s ability to replace her sister as trustee if her sister is unable or unwilling to act is 

irrelevant because S.A. must always have a co-trustee. Whether the assets in a Henson trust are 

the assets of a beneficiary who is the sole trustee of the trust is a question for another day.62  

59. There are also good reasons to allow S.A. to select a replacement trustee. S.A. is in the 

best position to know with whom she can establish and maintain a good working relationship. 

Again, S.A. gets a say while the essential conditions of a Henson trust are respected. 

E. Ignoring assets in a Henson trust is good policy 

60. This case demonstrates the policy justifications for Henson and the jurisprudence, 

legislation, and practice that have followed it. Given these policy justifications, this Court should 

have no discomfort interpreting “assets” in the Asset Ceiling Policy to exclude the assets in a 

Henson trust.  

61. The Court of Appeal recognized the policy issues in play here, but held that MVHC 

needed to consider the Trust’s assets to “properly weigh S.A.’s rent assistance application 

against [the applications of] other eligible candidates” given MVHC’s limited financial 

resources.63 At the relevant time, S.A.’s total income was $934.42 per month and her rent, absent 

                                                 
61 Hill v. Hill, 2012 ABQB 256 at paras. 190-91 and 195-96. 
62 That said, such a trustee would still owe a duty to the remainder beneficiaries. See, e.g., 

Waters Text at 9-10 (A.B.A. Tab 4). 
63 BCCA Reasons at para. 57. 
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additional rental assistance from MVHC, was $894 per month.64 S.A. cannot live on $40.42 per 

month after paying rent. The Court of Appeal and MVHC apparently envision a scenario in 

which the Trust would pay S.A. about $629 per month (the amount she previously received in 

additional rent assistance) to allow her to maintain her standard of living. In turn, MVHC could 

allocate the $629 it previously gave S.A. to another tenant—one without a Henson trust.  

62. Whatever the visceral appeal of this scenario as regards how MVHC allocates its 

financial resources, it would trigger outcomes that are adverse for S.A. and for public policy 

concerning persons with disabilities generally. 

63. First, funds paid by the Trust to S.A. could qualify as “unearned income” and thereby 

reduce her entitlement to benefits under the Act.65 The chambers judge was concerned about this 

result, but both he and the Court of Appeal suggested, without elaboration, that the Ministry and 

MVHC could reach different conclusions about whether the Trust is S.A.’s asset.66 

64. Even if that were possible given the substantively identical definitions of “asset” set out 

above, it is irrelevant to S.A. If the assets in the Trust are S.A.’s assets for any purpose that 

ultimately results in her receiving funds from the Trust instead of under a social assistance 

program, her benefits under the Act may be reduced by this new income. 

65. A finding that the assets in the Trust are S.A.’s assets—even if only under the Asset 

Ceiling Policy—defeats the purpose of the Trust and the purpose of Henson trusts generally. The 

Trust’s loss of utility is exacerbated if S.A. not only loses her additional rent assistance, but also 

sees her benefits under the Act reduced.  

66. Second, reducing the Trust’s utility and thus the utility of similar Henson trusts would 

discourage relatives and other loved ones from creating them. If Henson trusts can no longer be 

relied on to preserve the beneficiary’s eligibility for social assistance benefits, then families of 

persons with disabilities may adopt an alternative practice: disinheriting the person with 
                                                 
64 BCCA Reasons at para. 16; Affidavit of S.A. at Exhibit D (A.R. Tab 11, pg. 92); Affidavit of 

D. Littleford at Exhibit I (A.R. Tab 12, pg. 108). 
65 “Unearned income” specifically includes “money or value received from a trust”: Regulation, 

s. 1(1). The prospect of such payments being captured as “unearned income” was raised by 

the Ministry: see Affidavit of S.A. at Exhibit G (A.R. Tab 11, pg. 97). 
66 BCSC Reasons at paras. 55-56; BCCA Reasons at para. 47. 
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disabilities and leaving a greater share of the estate to a sibling or other relative, with the 

expectation that the relative will financially support the person with disabilities without affecting 

his or her benefits.  

67. This practice of effecting informal, indirect inheritances is abhorrent. It subjects the 

person with disabilities to the inherently demeaning act of being disinherited. It also leaves the 

person with disabilities under thumb of his or her relative and vulnerable to misuse of funds 

without any of the stringent legal protections applicable in a trustee-beneficiary relationship. 

Even where fiduciary duties apply, there is always a risk that persons with disabilities may be 

exploited. In the absence of any fiduciary duty, that risk is enhanced. The law should maximize 

its protection of vulnerable parties, not exacerbate their vulnerability.  

68. Furthermore, the end result of this practice of providing informal, indirect inheritances 

will be that some persons with disabilities continue to benefit from the financial resources of 

their families, even though they lose the legal protections that come with a Henson trust. Thus 

the Court of Appeal’s judgment does not actually address that court’s concern that a person with 

disabilities with well-resourced relatives may have an advantage over a person with disabilities 

with less well-resourced relatives. The judgment simply deprives the former of trust law 

protections.  

69. For all its flaws, a practice where persons with disabilities continue to benefit from the 

financial resources of their relatives is still better than the other alternative practices that might 

flow from discouraging Henson trusts. For example, families of persons with disabilities may 

simply disinherit them without creating any expectation that living family members will offer 

financial support. Conversely, family members may provide a regular inheritance to a person 

with disabilities and remove his or her entitlement to social assistance benefits. Henson trusts 

(and indirect inheritances) foster a two-tiered support system—a joint effort on the part of public 

entities and private individuals to ensure that a person with disabilities always has financial 

security.  

70. The two-tier model is endorsed by the British Columbia government. Under the 

Regulation, Henson trust funds spent on a person with disabilities’ “disability-related costs” do 
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not affect the income that the person with disabilities receives under the Act.67 This allows a 

person with disabilities to devote his or her limited income under the Act to meeting general 

needs while the Henson trust covers costs specific to the disability. And, even where no 

exemption applies, a Henson trust provides financial security of last resort for a person with 

disabilities. 

71. There is no reason to discourage the use of a device that improves the financial security 

of persons with disabilities. The better approach is to encourage the use of Henson trusts, as 

Canadian courts and governments have done consistently for decades. 

72. Third, the scenario might not play out in the way envisioned by MVHC and the Court of 

Appeal: some persons with disabilities may not actually receive funds from a Henson trust to 

replace benefits for which they become ineligible as a result of the trust’s existence. The standard 

of living of this already disadvantaged and vulnerable group will fall, without practical recourse.  

73. Fourth, the decisions below reduce the independence, dignity, and full citizenship of 

persons with disabilities. On this ground alone, they are unsupportable from a policy perspective. 

For example, a Henson trust can allow a person with disabilities to leave an estate to others upon 

his or her death (as S.A. can under the terms of the Trust), thereby increasing his or her 

autonomy. That benefit is lost if the person with disabilities is disinherited in favour of an 

informal relationship with a relative who provides an indirect inheritance. 

74. Henson trusts and social assistance programs dovetail in terms of their overarching 

objective: promoting the independence, dignity, and full citizenship of persons with disabilities 

by providing them with essential support.68 The need to provide such support is undeniable: 

persons with disabilities are among the most stigmatized and marginalized members of Canadian 

                                                 
67 Regulation, Schedule B, s. 7(1)(d). 
68 See e.g., British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 37th 

Parl., 3rd Sess., Vol. 6, No. 11 (18 April 2002) at 2937, MLA L. Mayencourt (noting that the 

Act “allows [persons with disabilities] to move forward with confidence to develop 

additional strengths and abilities in their lives” and “participate in society and in our 

economy to the fullest extent possible.” Further, the legislation “ensures that we no longer 

marginalize our challenged citizens.”) 
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society; they face great challenges in everyday life that many Canadians will never experience or 

even contemplate. Yet, with the right support, persons with disabilities can face down those 

challenges and achieve their full potential. They have made extraordinary contributions to their 

communities across Canada, and enjoy the right to live with independence, autonomy, and 

dignity.  

75. The lower courts’ decisions undermine the objective of promoting the independence, 

autonomy, and dignity of persons with disabilities by reducing the utility of Henson trusts. A 

finding that the assets in the Trust are S.A.’s assets—even if only under the Asset Ceiling 

Policy—defeats the purpose of the Trust, other Henson trusts, and social assistance programs 

generally by decreasing the total amount of resources available to support persons with 

disabilities. 

76. The adverse public policy outcomes outlined above can be avoided by simply 

recognizing—as courts and governments have for over 30 years—that assets in a Henson trust 

are not assets of a person with disabilities. The Trust’s assets are not S.A.’s. The appeal should 

be allowed. 
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PART IV - SUBMISSIONS ON COSTS 

77. S.A. asks that no costs be awarded against her if the appeal is dismissed. If the appeal is 

allowed, S.A. seeks solicitor-and-client costs throughout. This Court has a broad discretion to 

award costs in this Court and in the courts below, whatever the disposition of the appeal, under s. 

47 of the Supreme Court Act, R.S.C., 1985, c. S-26. A departure from the usual rule on costs is 

justified by the public interest nature of this appeal and S.A.’s limited means.69  

78. As set out above, MVHC’s rent assistance program is not a unique social assistance 

regime. Nor does it rely on a novel definition of “assets”. Thus the Court of Appeal’s judgment 

changed the law for Henson trust beneficiaries throughout British Columbia, and potentially in 

other provinces. At minimum, the Court of Appeal’s judgment reduced the utility of Henson 

trusts and encouraged the degrading practice of disinheriting persons with disabilities.  

79. S.A. inadvertently and unexpectedly brought about that change in the law—to the general 

disadvantage of persons with disabilities—by asking the courts below to apply the longstanding 

reasoning in Henson to the Henson trust in issue here. S.A. now asks this Court to affirm Henson 

for the benefit of persons with disabilities generally—even though her means and financial 

interest are relatively modest. 

80.  As set out above, S.A.’s only income is the amount she receives under the Act. Further, 

S.A.’s financial interest in this appeal—about $629 per month in additional rent assistance—is 

exceeded by the costs of pursuing it. S.A. has nevertheless pursued this appeal, with the 

assistance of counsel acting pro bono, for the potential benefit of persons with disabilities 

generally.  

81. In the Supreme Court of British Columbia, S.A. was granted an order waiving the filing 

and hearing fees she would ordinarily be required to pay, and the chambers judge did not award 

costs against S.A. even though MVHC was the successful party.70 If this Court dismisses the 

appeal, it should also order each party to bear its own costs. But if this Court allows the appeal, 

the steps S.A. has taken for the benefit of persons with disabilities generally justify an award of 

special costs throughout.   

                                                 
69 Carter v. Canada (Attorney General), 2015 SCC 5 at para. 140. 
70 BCSC Reasons at para. 60.  
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PART V - ORDER SOUGHT 

82. S.A. asks this Court to  

(a) allow this appeal; 

(b) declare that the assets in the Trust are not S.A.’s for the purpose of her application 

for additional rent assistance under the Asset Ceiling Policy;  

(c) order MVHC to pay 

(i) the difference between (1) the rent paid by or on behalf of S.A. since June 

2015 and (2) the rent that would have been paid by or on behalf of S.A. 

since June 2015 if she had continued to receive additional rent assistance; 

and 

(ii) S.A.’s costs, on a solicitor-client basis, in this Court and the courts below, 

into a discretionary trust on the same terms, for the same beneficiaries, and with 

the same trustees as the Trust; and 

(d) dismiss MVHC’s petition in its entirety. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 12th day of February, 2018. 

 

     

MICHAEL A. FEDER    PATRICK D.H. WILLIAMS 
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