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RESPONDENTS’ FACTUM 

 

PART I – OVERVIEW AND STATEMENT OF FACTS 

 

A. Overview 

1. This appeal is not about the law governing liability for professional referrals. This is a case 

about a lawyer, Kenneth F. Salomon (Me Salomon), who at every turn allied himself with a 

dishonest financial advisor – from whom he received tens of thousands of dollars in secret 

commissions – and against the interests of his fee-paying clients, the Respondents Judith Matte-

Thompson (Ms. Thompson) and 166376 Canada Inc. (166).  

2. Me Salomon’s warped allegiances led him to provide negligent legal advice, recommend 

unsuitable high-risk offshore hedge funds that were illegally marketed in Quebec, provide baseless 

reassurances to his clients without performing any form of due diligence, ignore numerous and 

obvious red flags, accept secret commissions, and disclose client confidences to the rogue financial 

advisor, all in breach of his duty of loyalty and his duty to advise. These numerous faults directly 

caused the significant loss suffered by Me Salomon’s clients. A clearer case of professional liability 

could hardly be made out. 

3. For anyone familiar with the salient facts of this case, the judgment in first instance (the 

Trial Judgment or SC) cried out for appellate correction as it failed to attach liability to conduct 

that falls far below the standard expected of members of Canada’s legal profession. Acting entirely 

within its proper role, the Quebec Court of Appeal intervened to correct errors of law and palpable 

and overriding errors of fact that fundamentally tainted the Trial Judge’s analysis and allowed 

Me Salomon and his firm to avoid liability for injuries caused by Me Salomon’s professional 

negligence and misconduct (the Appeal Judgment or CA). 

4. The Appellants would have this Court reverse and send the unpalatable message across the 

country that Me Salomon’s conduct in this case does not give rise to professional liability and that 

his clients must bear the disastrous financial and emotional consequences of his negligent advice. 

Such a message would bring disrepute upon the legal profession. This Court ought to dismiss the 

appeal and state unequivocally that Canadian lawyers cannot escape liability for the type of 

professional negligence and misconduct that occurred here. 



- 2 - 
 

Respondents’ Factum  Overview and Statement of Facts 
   

 

B. Facts 

5. The Appellants’ Overview and Statement of Facts reveal more by what is omitted than what is 

said. First, for all their protestations that Me Salomon was not consulted at every turn and that the 

Respondents were advised by other professionals, the Appellants omit or downplay the key moments 

when Me Salomon was in fact consulted, charged fees for such consultations, and had the opportunity 

to correct his initial negligent advice. On each such occasion, Me Salomon persisted in feeding the 

climate of confidence created by his negligent misstatements. Second, the Appellants leave out of their 

Statement of Facts the receipt by Me Salomon of tens of thousands of dollars in secret commissions. 

6. The four areas where the statement of facts in Part I of the Appellants’ Factum needs to be 

completed or corrected are set out below. 

1. Me Salomon’s recommendation and ongoing endorsement of Triglobal, 

Papadopoulos, Bright and their unsuitable investment products 

7. The Appellants’ description of Me Salomon’s mandate, role, and actions is incomplete. It 

omits to convey the full extent of the legal advice he provided to the Respondents regarding the 

need for capital preservation, his advice on how the capital should be invested to achieve that 

objective, and his recommendation and ongoing endorsement of Themis Papadopoulos (TP), 

Mario Bright (MB), their company, and the investment products they were illegally distributing. 

Some background facts are useful for context.  

8. Ms. Thompson is a 75-year-old widow. She does not have sophisticated knowledge of the 

investment world.1 Her late husband, Malcolm “Mac” Thompson (Mr. Thompson), died in March 

2003. Through various companies, including 166, Mr. Thompson owned restaurant franchises in 

Ontario and Quebec. For many years prior to his death, Me Salomon provided the couple with legal 

services in relation to their Quebec business interests and some personal matters. According to his 

firm’s website, Me Salomon’s practice is focused on corporate and commercial law, financial 

planning, estate law and succession planning.2 

                                            
1  Testimony of S. Perreault, Appellants’ Record (AR), vol. 8, pp. 2854-55. 
2  Exh. P-580, AR, vol. 6, p. 1948; SC, para. 17. 
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9. Upon Mr. Thompson’s death, Me Salomon became a legal advisor to Ms. Thompson and 

continued to provide legal services to 166. In particular, he provided Ms. Thompson and 166 with 

key legal advice as to the terms of the two Ontario wills left by Mr. Thompson (the Wills). The 

Wills created trusts, of which Ms. Thompson was the income beneficiary, and their respective 

children were the capital beneficiaries. The estate of Mr. Thompson owns the majority of the 

shares of 166 and Ms. Thompson owns a minority. She was the sole director of 166 from her 

husband’s death in March 2003 until October 25, 2006, when Messrs. David Gemmill and Joseph 

Miller (co-executors of the Wills and co-trustees) were appointed to the board. 

10. Shortly after Mr. Thompson’s death, Me Salomon introduced Ms. Thompson to TP who, along 

with MB, was a principal of Triglobal Capital Management Inc. (Triglobal), an investment company 

headquartered in Montreal. Legal fees were charged for that introduction.3 Two of the funds promoted 

by TP and MB were iVest Fund Ltd. (iVest), a mutual fund incorporated and based in the Bahamas, 

and Focus Management Inc. (Focus), a company incorporated and based in the Cayman Islands. As 

set out below, TP, MB and Triglobal were distributing iVest and Focus securities illegally. The Trial 

Judge referred to Triglobal as having received a “prestigious prize” (SC, para. 303).4 This “prize” refers 

to no more than Triglobal’s ostensible ranking in 2007 by an online magazine as 80th out of 100 of 

Canada’s “fastest growing companies”, its previous years’ rankings being lower.5  

11. Crucial to understanding Me Salomon’s role as a lawyer is the fact that Ms. Thompson 

turned to him after her husband’s death for legal advice regarding 166, her personal financial 

situation, and how the Wills should be understood and implemented. Me Salomon outlined a “plan 

of action” to ascertain the cash flow of the “Thompson group of companies” and to establish 

“Judy’s cash needs”.6 Within a month of reviewing the Wills, Me Salomon was recommending 

iVest even though he performed no due diligence regarding this offshore fund.7 

12. In mid-September 2003, Me Salomon prepared two memos addressed to 166. The 

first memo’s recommendation for the investment of estate assets included iVest, “for absolute 

                                            
3  Exh. P-13, AR, vol. 2, p. 348; P-17, p. 357. 
4  Appellants’ Factum (AF), paras. 19, 92.  
5  Exh. P-481, AR, vol. 5, pp. 1567-68. 
6  Exh. P-669, AR, vol. 6, p. 2108. 
7  Exh. P-15, AR, vol. 2, p. 352; SC, paras. 174, 189-90; CA, para. 52. 
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security of capital” (iVest Memo).8 The iVest Memo is one of many memos and emails that reveal 

Me Salomon’s own understanding of the expansive nature of his ongoing mandate to advise 166 

and Ms. Thompson on how to deal with the trust capital and income. Me Salomon identifies a legal 

difficulty “in respect of the interpretation of the [Wills’] spousal trust clause”, and advises on the 

course of action that the executors ought to follow: 

The co-executors need to be persuaded to recognize and accept Judy’s needs […] 

If it becomes necessary to encroach upon the capital, we will have to convince […] 

the executors that this is not only desirable and what Mac intended, but it will not 

unduly prejudice the capital beneficiaries. [...] The following would be the broad 

strokes of a strategy for Judy to ensure her financial well-being while at the same 

time preserving the capital of the Estate relatively intact […]9. 

13. Those “broad strokes” are set out in a detailed 12-point list clearly intended to ensure the 

protection of Ms. Thompson’s financial interests and the capital of 166. The advice to invest in 

iVest is mentioned at points 6, 8, and 9 of that list.  

14. In a companion memo again addressed to 166 (the Wills Memo), Me Salomon provided the 

foundational opinion that “capital preservation is paramount” for the assets in the spousal trusts created 

by the Wills.10 Given Ms. Thompson’s age, Me Salomon also said that capital preservation was 

paramount for her personal funds as well.11 Just as in the iVest Memo, Me Salomon in the Wills Memo 

opined on Mr. Thompson’s testamentary intent: “I believe that Mac fully intended and expected Judy 

to be able to continue to draw upon […] The best interpretation of Mac’s wishes should be […]”.12 

15. Contrary to the Appellants’ assertion that it “had no real initial application”, the Wills Memo 

reveals Me Salomon’s expansive understanding of his mandate as he seeks to map the course of action 

for the trustees: “The policy then to be followed by the trustees should be that Judy be paid income 

from the spousal trusts sufficient to continue the lifestyle that she and Mac had enjoyed during their 

                                            
8  Exh. P-569, AR, vol. 5, pp. 1826-28; CA, para. 59. 
9  Exh. P-569, AR, vol. 5, pp. 1827-28. 
10  Exh. P-18, AR, vol. 2, p. 359 (earlier version at Exh. P-569, pp. 1829-31); SC, para. 123; 

CA, para. 64. 
11  Exh. P-15, P-16, P-31, AR, vol. 2, pp. 352-53, 393; CA, para. 52. 
12  Exh. P-18, AR, vol. 2, p. 359. 
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lifetime together.”13 To respect the requirement of capital preservation, Me Salomon strongly 

recommended that Ms. Thompson and 166 invest with TP and Triglobal, and specifically in iVest.14 

16. Between January 2004 and October 2006, Ms. Thompson invested through Triglobal a total 

of $1,686,915.69 of her personal assets in iVest and Focus (SC, paras. 51, 58; CA, paras. 18, 22). 

In February and April 2006, 166 invested through Triglobal a total of $5,830,642.01 of its assets 

in Focus (SC, para. 57; CA, para. 22). Acting through its director, Ms. Thompson, 166 intended to 

invest with Triglobal in the same investment vehicles that had been previously recommended to 

them by Me Salomon and TP (CA, para. 76). However, Ms. Thompson was directed by TP to make 

a wire transfer to Focus, not iVest (SC, para. 223). By December 2007, TP and MB had absconded 

with the Respondents’ funds. 

17. For the 2003-2007 period, which is the relevant period in this case, the following salient 

facts reveal the true extent and the continual nature of Me Salomon’s recommendation of TP, MB, 

and their products before any investment, and endorsement of same after the investments. These 

facts form part of the fuller evidentiary foundation for the Court of Appeal’s conclusion on 

professional liability. Me Salomon charged legal fees for many of the following interventions – 

a salient fact that is not discussed in the Appellants’ Factum (the invoices related to these 

interventions are identified in the relevant footnotes15): 

(a) August 19, 2003: Me Salomon sent an email to Ms. Thompson saying:  

iVest is the hedge fund that Themis and his partner Mario Bright have developed and 
that will yield somewhere between 6% and 7% […] iVest is an excellent vehicle 
wherever security of the capital is important (as with the grandchildren and yourself).16 

(b) September 9, 2003: Me Salomon met with Ms. Thompson and TP in Montreal.17 The 

Appellants’ Factum does not mention that Me Salomon was present. September 15: 

Me Salomon issued the iVest Memo, addressed to 166, and recommending iVest among the funds 

                                            
13  AF, para. 29; Exh. P-18, AR, vol. 2, p. 359; see e.g. the November 2003 email to J. Levy, 

Exh. P-670, vol. 6, p. 2109, suggesting to him that he issue a memo similar to the one in 

Me Salomon’s email; Me Salomon’s memo of February 20, 2004, Exh. P-665, vol. 6, p. 2067. 

14  SC, paras. 174 (citing Exh. P-15), 184, 192; CA, paras. 52-53, 59-60, 62-64, 123, 125. 
15  See also Testimony of K. Salomon, AR, vol. 9, pp. 3167-3290, 3330-36, 3341-43. 
16  Exh. P-15, AR, vol. 2, p. 352 (emphasis added); SC, para. 174; CA, para. 52. 
17  Exh. P-21, AR, vol. 2, p. 371; SC, para. 48. 
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for the investment of estate assets “for absolute security of capital”.18 This is not mentioned in 

the Appellants’ Factum. September 16: Me Salomon issued the Wills Memo providing his legal 

interpretation of the Wills and opining that “preservation of capital is paramount” for the assets 

in the testamentary spousal trusts.19 

(c) October 21, 2003: Me Salomon met with Ms. Thompson and TP in Montreal.20 The 

Appellants’ Factum does not mention that Me Salomon was present. October 23: 

Me Salomon sent an email to Ms. Thompson saying that TP is “very conservative when it comes 

to preservation of capital.”21 

(d) January 13, 2004: Me Salomon met with Ms. Thompson and TP in Montreal.22 January 16: 

Me Salomon sent an email to Ms. Thompson saying, “Risk should not be a factor if the funds are 

invested in the iVest Fund”, the “funds” being a reference to the proceeds of “the sale of the 

properties” of 166 yielding “at least $3.5 million”.23 January 23: Me Salomon sent an email to 

Ms. Thompson referring to RBC’s “proprietary funds” as “not very good performers generally”, 

and then stating, “Let’s see the response you get from Themis.”24 January 28: Me Salomon sent 

an email to Ms. Thompson saying that the “Triglobal portfolio provides guarantees on the capital 

and the profits”.25 These interventions are not mentioned in the Appellants’ Factum. 

(e) February 24, 2004: Me Salomon met with Ms. Thompson and TP in Montreal.26 This is not 

mentioned in the Appellants’ Factum. 

(f) July 6, 2004: Me Salomon sent an email to Ms. Thompson saying that the “Triglobal 

proposal is less risky [than RBC] and the returns are good. Let’s talk”.27 This is not mentioned 

in the Appellants’ Factum. 

                                            
18  Exh. P-569, AR, vol. 5, p. 1828 (emphasis added); CA, para. 59; related invoice: 

Exh. P-21, vol. 2, p. 372. 
19  Exh. P-18, AR, vol. 2, p. 359 (emphasis added); SC, para. 123; CA, para. 64.  
20  Exh. P-32, AR, vol. 2, p. 396; SC, para. 48 (typographical error for the date). 
21  Exh. P-31, AR, vol. 2, p. 393; SC, para. 49; CA, para. 62. 
22  Exh. P-46, AR, vol. 2, p. 441. 
23  Exh. P-41, AR, vol. 2, p. 430; related invoice: Exh. P-46, vol. 2, p. 441. 
24  Exh. P-43, AR, vol. 2, p. 433; related invoice: Exh. P-46, vol. 2, p. 442. 
25  Exh. P-45, AR, vol. 2, p. 436 (emphasis added); related invoice: Exh. P-46, vol. 2, p. 442. 
26  Exh. P-50, AR, vol. 2, p. 460.  
27  Exh. P-72, AR, vol. 2, p. 566 (emphasis added); SC, para. 184; CA, para. 123. 
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(g) June 13, 2005: Me Salomon sent an email to Ms. Thompson interpreting the Ontario 

Trustee Act and saying that “iVest may be a better product […] both forms of investment [iVest 

and Manulife] are excellent and quite conservative”.28 June 29: Me Salomon forwarded an email 

to Ms. Thompson in which he asked TP, speaking of the sale proceeds of the assets of 166, what 

he “would recommend for her when she disposes of all of her properties. We believe that the 

amount of capital that we will have to work with will be $5.4 million.”29 Neither of these 

interventions is mentioned in the Appellants’ Factum. 

(h) October 31, 2005: Me Salomon met with Ms. Thompson and TP in Montreal.30 This is not 

mentioned in the Appellants’ Factum. 

(i) November 10, 2005: Me Salomon accompanied TP to a meeting held in Kingston, Ontario, 

with Ms. Thompson, where the proceeds of the upcoming sale of 166’s assets and the investment 

strategy were discussed, a month before the meeting in Lindsay, Ontario mentioned in the 

Appellants’ Factum.31 November 17: Me Salomon sent an email to Ms. Thompson offering to 

provide a detailed description of the estate to TP.32 Neither of these interventions is mentioned 

in the Appellants’ Factum. 

(j) November 17, 2005: Me Salomon sent to Ms. Thompson the resolutions he drafted 

authorizing 166 to invest in iVest and Manulife (the Resolutions).33 The Resolutions specify that 

“it is in the best interests of the Corporation that investment accounts be opened with Manulife 

Financial and iVest Mutual Fund Inc. […]”. The passage in the Resolutions is not mentioned 

in the Appellants’ Factum. 

(k) January 30, 2006: Me Salomon sent an email to TP interpreting the Wills and trust 

obligations regarding 166.34 This is not mentioned in the Appellants’ Factum. 

(l) April 17, 2006: after the sale of 166’s assets and the investment of millions in Focus, 

Me Salomon sent an email to Ms. Thompson stating, “[I] am meeting [T]hemis and Mario Bright 

for an early dinner and discussions re the new funds that are being created. So exciting!”35 April 29: 

                                            
28  Exh. P-114, AR, vol. 3, p. 657; CA, para. 125; related invoice: Exh. P-126, vol. 3, p. 677. 
29  Exh. P-116, AR, vol. 3, p. 659; CA, para. 127; related invoice: Exh. P-127, vol. 3, p. 680.  
30  Exh. P-152, AR, vol. 3, p. 729. 
31  Exh. P-140, P-169, AR, vol. 3, pp. 703, 765; AF, para. 30. 
32  Exh. P-144, AR, vol. 3, p. 709; related invoice: Exh. P-170, vol. 3, p. 770. 
33  Exh. P-145, P-197, AR, vol. 3, pp. 711, 853; SC, para. 56; CA, para. 129.  
34  Exh. P-192, AR, vol. 3, p. 844; related invoice: Exh. P-203, vol. 3, p. 868. 
35  Exh. P-222, AR, vol. 3, p. 921 (emphasis added). 
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when Ms. Thompson wrote an email to Me Salomon expressing concern about the investment in 

Focus of the sale proceeds of 166’s assets, Me Salomon wrote back, “I am certain that everything 

is ok”.36 Me Salomon did not comment on the contradiction between the Resolutions he drafted 

authorizing 166 to invest in iVest and the actual investment in Focus.37 The contradiction between 

the Resolutions and the investment is not mentioned in the Appellants’ Factum. 

(m) May 25 and 31, 2006: Me Salomon summarized in memos the issue of how to “regulate the 

money coming out of the Estate so that Judy has enough money to live on and the capital is not 

significantly depleted”, including the fact that he “called Themis at Triglobal to verify that regular 

draw-downs could easily be arranged […]. I believe that there should be no problem in this regard. 

I then went over all of this with Judy […]”.38 This is not mentioned in the Appellants’ Factum. 

(n) September-October, 2006, Me Salomon obtained a letter from Austin Harris, managing 

director of Focus, purporting to explain its investment strategy. Me Salomon met with 

Ms. Thompson and Jonathan Levy (Mr. Levy), 166’s accountant, in Kingston to discuss the 

letter, and liaised with Triglobal.39 

(o) November 30, 2006: Me Salomon wrote to Ms. Thompson, addressing her as 

“Mme President”, to say “Visited Mario Bright in Nassau. He has become resident there in order 

to manage the Focus, iVest and structured products funds. All is well.”40 This is not mentioned 

in the Appellants’ Factum. 

(p) March 15, 2007: Me Salomon sent an email to TP stating:  

What she [Ms. Thompson] wants to have is a report […]. I believe that I know exactly 
what she wants and would like to help prepare this report […] If we do this right, 
there will be no uncertainty in the future. It is important that we get this right this time 
so that she feels secure and can deal with the critics (e.g. her accountant). Please let 
me know if it is okay for me to discuss this briefly with Mario [Angelopoulos].41 

March 16: Me Salomon sent an email to Mario Angelopoulos (Angelopoulos), a junior associate 

of TP, with copy to TP, saying, “I believe that we have a very good mix of investments set up 

                                            
36  Exh. P-230, AR, vol. 3, p. 935 (emphasis added); CA, paras. 77-78. 
37  Exh. P-197, AR, vol. 3, p. 853. 
38  Exh. P-569, AR, vol. 5, pp. 1836-37; related invoice: P-270, vol. 4, p. 1125. 
39  Exh. P-305, P-306, P-324, P-338, AR, vol. 4, pp. 1195-99, 1226, 1294-95; related 

invoices: P-638, P-646, vol. 6, pp. 2035, 2043-44; SC, para. 234. 
40  Exh. P-341, AR, vol. 4, p. 1248 (emphasis added); CA, para. 130. 
41  Exh. P-418, AR, vol. 4, p. 1441 (emphasis added); related invoice: Exh. P-514, vol. 5, p. 1652. 
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for Judy […] She has received input (from her accountant) that is critical of the investment 

strategy, and I want us to be able to respond to same”.42 

March 16: Me Salomon sent an email to Ms. Thompson stating: 

I had a very good conversation and email exchange with Themis and his team today. 

[…] I am scheduled to meet with Themis and Mario at their offices […] in order to 

go over the figures and the draft report, and will ensure that the report covers 

everything that we discussed yesterday evening. Most important, I will make sure 

that it is understandable by us mere mortals.43  

March 19: Angelopoulos sent an email to Ms. Thompson with copy to Me Salomon, with an 

attachment containing financial information on the investments in, among others, iVest and Focus 

by both Ms. Thompson and 166.44 These emails are not mentioned in the Appellants’ Factum. 

(q) May 9, 2007: Me Salomon sent an email to TP stating, “She is unhappy with the Focus setup. 

Can we make it simpler? Perhaps straight Ivest? Or is the idea to have the capital in the less risky 

Focus?”45 This is not mentioned in the Appellants’ Factum. May 18: La Presse published an 

alarming article disclosing financial irregularities related to iVest and Focus; Me Salomon knew 

about it but never brought it to the attention of Ms. Thompson with a view to explaining the 

Respondents’ legal options, and while La Presse on June 7, 2007 sought to clarify (“préciser”) 

that Triglobal did not sell, distribute, or offer iVest, this clarification sought by Triglobal was, to 

Me Salomon’s knowledge, patently false.46 

(r) July 26, 2007: Me Salomon wrote to Ms. Thompson that the “Triglobal returns continue to 

be excellent and I remain very happy to have my investments performing so well with such 

controlled risk”.47 This is not mentioned in the Appellants’ Factum. 

(s) September 29, 2007: Me Salomon wrote to Ms. Thompson that “I think that the two funds 

(iVest and Focus) are performing as predicted”.48 This is not mentioned in the Appellants’ Factum. 

                                            
42  Exh. P-420 AR, vol. 4, p. 1445 (emphasis added). 
43  Exh. P-421, AR, vol. 4, p. 1447; related invoice: Exh. P-514, vol. 5, p. 1652. 
44  Exh. P-422, AR, vol. 4, pp. 1448-59. 
45  Exh. P-472, AR, vol. 5, p. 1553 (emphasis added). 
46  Exh. P-475, AR, vol. 5, pp. 1556-57; Testimony of K. Salomon, vol. 9, pp. 3437, 3454-55; 

SC, paras. 260-61. 
47  Exh. P-498, AR, vol. 5, p. 1603; CA, para. 133. 
48  Exh. P-519, AR, vol. 5, p. 1660; CA, para. 134. 
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(t) December 10, 2007: Me Salomon forwarded to Ms. Thompson an email from TP about how 

the latter was ostensibly acting to “remedy the situation”, with a covering email stating, “FYI. This 

is good.”49 December 12: Me Salomon sent an email to Ms. Thompson stating that they should 

“allow him [TP] to manage the process.”50 December 13: Me Salomon forwarded to Ms. Thompson 

an email from an anonymous accountant who ostensibly had spoken to TP, and Me Salomon said 

the following in his covering email: “It looks like things are proceeding as Themis had promised. 

[…] I am optimistic”.51 These interventions are not mentioned in the Appellants’ Factum. 

18. In light of the foregoing, the Appellants’ portrayal of Me Salomon as a referring lawyer 

whose involvement, beyond the initial referral, was limited to taking specific actions in response 

to express requests is clearly untenable.  

2. Me Salomon’s flagrant conflict of interest and breaches of privilege 

19. In their Statement of Facts, the Appellants provide no details on the monies received by 

Me Salomon. TP paid Me Salomon $20,000 in May-June 2006, $8,000 in February 2007, and 

$10,000 in October 2007, through his company Themis Papadopoulos Financial Services Inc. 

(TPFS).52 These payments were made to 4307909 Canada Inc. (430), a company incorporated by 

Me Salomon at the request of TP for the purpose of receiving the payments. Even though the 

company’s constituting document stated “financial consulting” as its purpose, no such service was 

provided and Me Salomon caused 430 to issue false invoices for the secret commissions received 

in May-June 2006 and February 2007.53 

20. Additionally, Me Salomon received payments totalling around $50,000 in June 2007 that 

were ostensibly pursuant to redemption requests made to Focus.  

21. The chronology surrounding the payments is revealing: 

(a) February 24, 2006: 166 invested $4,975,527.32 in Focus. 

(b) March 1, 2006: Ms. Thompson personally invested $333,915.69 in Focus. 

                                            
49  Exh. P-537, AR, vol. 5, p. 1690. 
50  Exh. P-545, AR, vol. 5, p. 1703. 
51  Exh. P-546, AR, vol. 5, p. 1706. 
52  Exh. P-566, P-569, AR, vol. 5, pp. 1776, 1807; SC, paras. 143-46. 
53  Exh. P-567, AR, vol. 5, p. 1778; Testimony of K. Salomon, vol. 9, pp. 3107-22; SC, 

paras. 143-44. 
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(c) March 16, 2006: Me Salomon incorporated 430 at the suggestion of TP.  

(d) April 5, 2006: 166 invested $855,114.69 in Focus. 

(e) May 16, 2006: 430 received a first payment of $10,000 from TPFS, for which 430 issued 

a false invoice.  

(f) June 9, 2006: 430 received a second payment of $10,000 from TPFS, for which 430 again 

issued a false invoice. 

(g) February 6, 2007: 430 received a payment of $8,000 from TPFS, for which 430 again 

issued a false invoice.  

(h) June 2007: Me Salomon received payments totalling approximately $50,000, ostensibly 

pursuant to redemption requests to Focus for his daughter’s wedding54 (although emails he wrote 

at the time refer to iVest / Focus redemptions for renovations55). Curiously, these June 2007 

“Focus redemptions” came in two payments: one in Canadian currency from TPFS, while the 

other came in U.S. currency.56 Shortly after receipt of these funds, Me Salomon extolled the 

virtues of his Triglobal investments in an email to Ms. Thompson.57  

(i) September 7, 2007: Me Salomon sent an email to TP, stating:  

I would like to meet as soon as possible so that we can deal with money, Judy Matte 
(I am now involved with her again), new clients and how to move on. I would very 
much like to get going and would like to know where I am at financially right now, 
how it is calculated and when the transfer can take place. I have been waiting for 
some of this information since the Spring and would appreciate receiving it now.58 

This is not mentioned in the Appellants’ Factum. 

(j) September 30, 2007: In response to an email from Me Salomon mentioning potential 

investments by two of his other clients, TP sent an email to Me Salomon stating: 

Great news Kenny. Lots to talk this week. Keep in mind that I will issue your first 
bi-weekly 5K check this week. Please send me an invoice for 50K (this will cover 

                                            
54  Exh. P-569, AR, vol. 5, p. 1807; SC, paras. 150, 154.  
55  Exh. P-519, P-569, P-531, AR, vol. 5, pp. 1660, 1679, 1811. 
56  Exh. P-566, P-569, AR, vol. 5, pp. 1777, 1807; at trial, Me Salomon said he thought the U.S. 

amount was wired by Focus, Testimony of K. Salomon, vol. 8, p. 3042. 

57  Exh. P-498, AR, vol. 5, p. 1603; CA, para. 133. 
58  Exh. P-511, AR, vol. 5, p. 1648 (emphasis added). 
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the next months). Make this invoice demand to ‘Themis Papadopoulos Financial 
Services Inc.’ and sent [sic] it to my attention.59  

(k) October 22, 2007: TP sent an email to the comptroller Carmela Petrella, stating, “pay the 

15K to bernucci for his comms and the 5K to ken salomon for his.” Ms. Petrella testified that her 

understanding of “comms” was that it meant commissions.60 

(l) October 3 and 26, 2007: TPFS’s ledger shows that 430 was paid $5,000 on each of these 

dates.61 Me Salomon testified that the first payment was part of a larger amount offered by TP in 

the context of “sailing off into the future with him”.62 He refused the offer but nevertheless 

accepted the payment because he was ostensibly owed money from Focus. He denied receiving 

the second payment.63 

22. In addition to the payments unethically accepted by Me Salomon, he also engaged in 

communications that were in violation of his duty of loyalty to Ms. Thompson and 166: 

(a) October 26, 2006: Me Salomon sent an email to TP saying, “We do need to provide […]” 

and forwarding a privileged email from Ms. Thompson where she expresses concern about the 

Focus investments and asks questions to Me Salomon about withdrawals.64 This is not 

mentioned in the Appellants’ Factum. 

(b) March 15-16, 2007: Me Salomon sent the two emails to TP mentioned above at 

paragraph 17(p), in which he aligned himself with TP against Mr. Levy, the Respondents’ 

accountant, who had asked questions about Focus in September 2006. 

(c) August 24, 2007: Me Salomon sent an email to TP forwarding a privileged email from 

Ms. Thompson where she expresses concern resulting from the La Presse article (mentioned 

above) and seeks Me Salomon’s advice. Me Salomon’s email to TP (not mentioned in the 

Appellants’ Factum) speaks volumes: 

We should respond to this as soon as possible. Please let me know how you want 
me to handle this. I will be speaking to her shortly, but would like to speak with 

                                            
59  Exh. P-521, AR, vol. 5, p. 1662. 
60  Exh. P-527, AR, vol. 5, p. 1674; Testimony of C. Petrella, vol. 8, p. 2767. 
61  Exh. P-566, AR, vol. 5, p. 1776.  
62  Testimony of K. Salomon, AR, vol. 8, p. 3066. 
63  Testimony of K. Salomon, AR, vol. 9, p. 3110-12. The Trial Judge seems to have accepted 

the fact of two payments (SC, paras. 152, 155). 

64  Exh. P-332, AR, vol. 4, p. 1236 (emphasis added).  
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you first. On a related note, I think that your lawyers should try to get the original 
article stricken from the website.65  

(d) December 20, 2007: Me Salomon sent an email (not mentioned in the Appellants’ 

Factum) to TP disclosing privileged information received from his client: 

I need to talk to you. Judy has hired lawyers, and […] says that he is on the verge 
of going to the authorities. I would like to speak with you and then with them. I 
have to get back to them with something. Please call ASAP, before it is too late.66  

3. The securities violations committed by TP and MB and Me Salomon’s failure to 

verify 

23. The Appellants’ Factum also omits to mention the securities violations committed by TP 

and MB, and the basic non-compliance by them and by Triglobal, iVest, and Focus with Quebec’s 

securities regime, as found by the Bureau de décision et de révision en valeurs mobilières (see 

footnotes below). The following is a summary: 

(a) TP, MB, and Triglobal did not hold the permit for securities advisors or dealers required 

under Quebec’s securities law administered by the Autorité des marchés financiers (AMF).67 

(b) iVest was not registered with the AMF, did not file any prospectus with the AMF, and did 

not hold an AMF permit for securities advisors or dealers.68 

(c) Focus was not registered with the AMF, did not file any prospectus with it, and did not 

hold an AMF permit for securities advisors or dealers.69 Focus was incorporated and 

headquartered in the Cayman Islands, yet was not registered with the Cayman Islands Monetary 

Authority and was a “plain vanilla” corporation with no books of account, primary ledgers, 

financial statements, or management accounts.70 

24. In general, offshore funds are highly risky because of their opaque nature, namely a lack 

of transparency, lack of supervision, and “light regulatory touch”.71 

                                            
65  Exh. P-505, AR, vol. 5, p. 1633 (emphasis added); CA, paras. 87, 101-03. 
66  Exh. P-531, AR, vol. 5, p. 1681. 
67  Exh. P-576, P-579, P-585, AR, vol. 6, pp. 1939ff, 1946-47, 1965ff; CA, para. 117. 
68  Exh. P-570, AR, vol. 5, pp. 1844-45, 1853-79; P-578, vol. 6, p. 1946. 
69  Exh. P-570, AR, vol. 5, pp. 1844-45, 1853-79; P-578, vol. 6, p. 1945. 
70  Testimony of H. Dickson, AR, vol. 7, pp. 2404-05, 2407-09, 2422-24, 2447, 2452-53. 
71  Expert report of S. Perreault, Exh. P-570, paras. 34-45, AR, vol. 5, p. 1843; Testimony of 

S. Perreault, vol. 8, pp. 2858-61, 2927; Testimony of H. Dickson, vol. 7, p. 2441. 
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25. The Appellants’ Factum does not contest the Trial Judge’s finding that Me Salomon failed 

to perform any form of due diligence in respect of the investment he recommended 

(SC, paras. 189-90). As noted by the Trial Judge, he: 

(a) “never obtained any information regarding the terms and conditions of the proposed 

investment instrument”; 

(b) never asked “for any prospectus or offering memorandum issued by iVest”; 

(c) “did not ask for any audited financial statements of iVest”; 

(d) did not verify “the legal and regulatory regime in force in the Bahamas governing iVest”; 

(e) “did not identify the directors and shareholders of iVest”; 

(f) “made no inquiries with the Autorité des marchés financiers”. 

26. As held by the Court of Appeal, there were analogous failures in respect of Me Salomon’s 

endorsement of Focus once he learned that the Respondents had been brought by TP to invest in 

Focus (CA, para. 69). 

4. The loss in iVest and the interconnected relationship between iVest and Focus 

27. The Appellants state multiple times that there was no loss in iVest.72 This is factually 

incorrect, as explained at paragraphs 89-90.  

C. Judgments Below 

1. Superior Court, 2014 QCCS 3072 (Dulude J.) 

28. Dulude J. of the Quebec Superior Court dismissed the Respondents’ action against the 

Appellants (the Trial Judgment). Regarding the claim for Ms. Thompson’s personal investments, 

the Trial Judge found that Me Salomon had committed a fault in strongly recommending that 

Ms. Thompson invest with TP, Triglobal, and iVest. She held that Me Salomon had breached his 

professional standard of care by advising Ms. Thompson that her investments were not risky and 

by not informing her of the limits of his abilities with respect to investment transactions 

(SC, paras. 188-96). 

                                            
72  AF, paras. 6(iii), 6(vi), 65, 126. 
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29. However, the Trial Judge concluded that there was no causal link between the loss suffered 

by Ms. Thompson and Me Salomon’s fault, since that fault was unrelated to her later investments 

in iVest in December 2004 and in Focus in March and October 2006 (SC, paras. 200-216). 

30. Regarding the claim for 166’s investments, while the Trial Judge disbelieved Me Salomon’s 

claim that “he knew nothing” of the investments made by 166 (SC, paras. 169, 220), she found that 

Me Salomon did not commit a fault and breach his duty to advise 166 (SC, paras. 217-305). The Trial 

Judge further concluded that, even if Me Salomon had committed a fault, there was no causal link with 

the prejudice suffered by 166 since “the loss appears to have already occurred” (SC, para. 308). 

31. As for the payments received by Me Salomon from TP in May and June 2006, and February 

2007, soon after 166 and Ms. Thompson had invested with Focus in early 2006, the Trial Judge 

simply concluded that “the fact that he [Me Salomon] received a gift from his friend, through a 

company, has no connection to the investments made by the Plaintiffs” (SC, para. 147). 

32. The Trial Judge dismissed an action in defamation brought by the Appellants against the 

Respondents, concluding that it “was instituted strategically in order to provoke a withdrawal” 

(SC, para. 344). 

2. Court of Appeal, 2017 QCCA 273 (Kasirer, Vauclair, Parent JJ.A.) 

33. The Court of Appeal unanimously reversed the Trial Judgment. It found that the faults 

described by the Trial Judge as having been committed against Ms. Thompson were also faults 

against 166 (CA, para. 69). It described these numerous and continual faults as follows: 

(a) negligent recommendation of a foreign hedge fund as a secure investment; 

(b) absence of any due diligence regarding the recommended fund, in addition to its being 

inappropriate; 

(c) absence of any due diligence of the conditions attached to the recommended investment; 

(d) absence of any due diligence with the AMF; 

(e) misleading the client into erroneously believing that the investments proposed by Triglobal 

were secure. 
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34. The Court of Appeal held that Me Salomon’s faults were not temporally limited to 2003 and 

the beginning of 2004, nor were they limited to iVest (CA, para. 70). According to the Court of 

Appeal, Me Salomon’s faults were ongoing in nature given that Me Salomon intervened throughout 

the 2003-2007 period, without ever conducting any form of minimal due diligence regarding TP, 

MB, Triglobal, iVest, and Focus. This constituted a breach of the duty to advise (CA, paras. 71-89), 

and the successive faults committed by Me Salomon in connection with both the advisors and their 

funds caused the losses suffered by the Respondents (CA, paras. 74, 145). 

35. The Court of Appeal concluded that it was wrong to parse differences between iVest and Focus 

in the causation analysis: “les fautes de Me Salomon ont un impact beaucoup plus important” (CA, 

para. 115). Me Salomon’s endorsement as “very conservative” attached to TP and Triglobal generally 

(CA, para. 116). Moreover, the causation analysis does not require foreseeability of a possible fraud 

on the part of TP and MB (CA, paras. 118-19), nor does it require proof of recoverability (CA, 

para. 141). It suffices, to establish causation, that Me Salomon could have avoided the Respondents’ 

losses altogether by warning them from the outset that offshore funds were not suitable for them and 

that TP was not qualified under Quebec’s securities regime (CA, para. 119). As for the concept of 

novus actus interveniens and the fraud by TP and MB, the Court of Appeal concluded that there was a 

direct and immediate link between Me Salomon’s faults and the harm suffered by the Respondents. 

Accordingly, there was no complete rupture in the chain of causation (CA, paras. 142-46).73 

36. The Court of Appeal also held that Me Salomon’s conflict of interest constituted a further 

fault committed against the Respondents (CA, para. 90). It found that the Trial Judge adopted an 

unduly restrictive approach to the notions of duty of loyalty and avoidance of conflict of interest, 

and concluded that “Me Salomon néglige la protection de l’intérêt des appelantes [Thompson et 

166] parce que son jugement est obnubilé par ses liens avec Papadopoulos, que ceux-ci soient 

qualifiés de personnels ou de financiers” (CA, paras. 97, 104-08).

                                            
73  On the principles governing novus actus interveniens, see Beaulieu v. Paquet, 2016 QCCA 

1284 at paras. 38-40; Lacombe v. André, [2003] R.J.Q. 720 (C.A.) at paras. 58-60; Pullan 

v. Gulfstream Financial Ltd., 2013 QCCA 1888 at para. 51; J.-L. Baudouin, P. Deslauriers 

& B. Moore, La responsabilité civile, vol. 1, 8th ed. (Cowansville: Yvon Blais, 2014) at 

No. 1-692, Respondents’ Book of Authorities, hereinafter “R.B.A.”, Tab 9. 

https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca1284/2016qcca1284.html?autocompleteStr=2016%20QCCA%201284%20&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca1284/2016qcca1284.html?autocompleteStr=2016%20QCCA%201284%20&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2003/2003canlii47946/2003canlii47946.html?autocompleteStr=%5B2003%5D%20R.J.Q.%20720&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2013/2013qcca1888/2013qcca1888.html?autocompleteStr=2013%20QCCA%201888&autocompletePos=1
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37. The present proceedings have given rise to parallel litigation between the Appellants and 

the Fonds d’assurance responsabilité professionnelle du Barreau du Québec (the Fonds). The 

Appellants obtained an order requiring the Fonds to assume their defence costs.74 Following the 

Appeal Judgment, each of the Appellants filed an Application for Declaratory Judgment against 

the Fonds in June 2017 (court files 500-17-099207-170 and 500-17-099166-178) seeking a 

declaration and order requiring the Fonds to provide coverage and indemnify the Appellants. These 

separate proceedings were discontinued upon consent and without costs in September 2017, a 

month before the Applications were to be heard on the merits. 

-------------- 

PART II – QUESTIONS IN ISSUE 

 

38. The Respondents answer the Appellants’ principal questions as follows: 

(a) What standard of review should the Court of Appeal have applied to the Trial Judge’s findings 

regarding fault and causation, and is the Court of Appeal’s notion of the prisme déformant 

consistent with this standard? Answer: The Court of Appeal applied the appropriate standards 

according to the nature of the errors committed by the Trial Judge. The notion of prisme déformant 

is simply a metaphor for a palpable error by the trier of fact that fundamentally taints the analysis 

so as to be overriding. 

(b) What is the standard for assessing fault in the context of a lawyer’s referral of another 

professional, and did the Court of Appeal err in interfering with the Trial Judge’s findings with 

respect to fault? Answer: This case is not about liability for mere professional referrals. The Trial 

Judge committed errors of law and palpable and overriding errors of fact in her analysis of fault, 

requiring reversal by the Court of Appeal.  

(c) Did the Court of Appeal err in interfering with the Trial Judge’s findings with respect to 

causation? Answer: No, the Court of Appeal was justified in intervening given the Trial Judge’s 

palpable and overriding errors in the causation analysis. 

--------------

                                            
74  Matte-Thompson v. Papadopoulos, 2008 QCCS 3680. 

https://www.canlii.org/fr/qc/qccs/doc/2008/2008qccs3680/2008qccs3680.html?autocompleteStr=2008%20QCCS%203680&autocompletePos=1
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PART III – STATEMENT OF ARGUMENT 

 

A. The Court of Appeal applied the correct standards of review 

1. The Trial Judgment was tainted by reviewable errors 

39. The proper standard of review for appellate intervention is that of correctness for questions 

of law and palpable and overriding error for questions of fact and mixed questions. The Court of 

Appeal was alive to the standard applicable to questions of fact and applied it (CA, para. 41). 

40. A factual error will be palpable and overriding if it is obvious and goes to the very core of 

the outcome in the case—it is the beam in the eye as opposed to the needle in the haystack.75 

Although the standard is deferential, it can be met.76 It was clearly met here. 

41. The Trial Judge committed three key palpable and overriding errors of fact. First, the Trial 

Judge’s conclusion that Me Salomon’s faults were committed only in respect of Ms. Thompson 

was tainted by palpable error. Her findings, as noted by the Court of Appeal, were directly 

transposable to 166 (CA, para. 61). The Trial Judge’s conclusion is also tainted by her failure to 

consider key pieces of evidence. In particular, the foundational iVest and Wills Memos addressed 

to 166, invoiced to 166, and advising 166 what it should do with its assets, are absent from her 

analysis of fault regarding 166 (SC, paras. 217-305).  

42. The Trial Judge ignored the obvious point that corporations act through their directing 

minds, and that communications to Ms. Thompson, the sole directing mind of 166 until October 

2006, were also communications to the corporation. Me Salomon himself acknowledged she wore 

more than one hat.77 The Trial Judge’s errors were clearly “beams in the eye”, and the Court of 

Appeal was thus entitled to conclude as follows: 

                                            
75  AF, para. 77; J.G. v. Nadeau, 2016 QCCA 167 at para. 77, cited in Benhaim v. St-Germain, 

2016 SCC 48 at para. 39. 
76  See e.g. Southcott Estates Inc. v. Toronto Catholic District School Board, 2012 SCC 51 at 

para. 48; Morasse v. Nadeau-Dubois, 2016 SCC 44 at paras. 18 and 34; Ferme Vi-Ber inc. 
v. Financière agricole du Québec, 2016 SCC 34 at para. 77; Hinse v. Canada (Attorney 
General), 2015 SCC 35 at para. 180; White Burgess Langille Inman v. Abbott and 
Haliburton Co., 2015 SCC 23 at para. 62; Grassy Narrows First Nation v. Ontario (Natural 
Resources), 2014 SCC 48 at para. 40. 

77  Testimony of K. Salomon, AR, vol. 10, p. 3580, where he stated that she wore two hats, 

one as trustee of the trust controlling 166, the other as beneficiary of that trust. 

https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca167/2016qcca167.html?autocompleteStr=2016%20QCCA%20167%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc48/2016scc48.html
https://www.canlii.org/en/ca/scc/doc/2012/2012scc51/2012scc51.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc44/2016scc44.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc34/2016scc34.html?autocompleteStr=2016%20SCC%2034%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2015/2015scc35/2015scc35.html
https://www.canlii.org/en/ca/scc/doc/2015/2015scc23/2015scc23.html?autocompleteStr=2015%20SCC%2023&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2014/2014scc48/2014scc48.html
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[…] dès 2003, Me Salomon agissait pour madame Thompson, pour la Fiducie et 

pour 166, représentées par madame Thompson. L’omission de considérer cet 

aspect de la preuve et les conséquences juridiques qui en découlent constitue une 

erreur révisable puisque le jugement limite l’analyse de la responsabilité de 

Me Salomon envers 166 aux événements postérieurs à la décision prise en 2005 de 

vendre les actifs tangibles de 166. [CA, para. 65] 

43. Second, the Trial Judge committed key palpable and overriding errors by restricting her 

analysis of fault regarding Ms. Thompson’s investment in iVest to the 2003 and early 2004 period, 

and by excluding Focus from that analysis. The iVest Memo prepared in 200378 was clearly in 

anticipation of an eventual sale of 166’s assets, and therefore the delay in time until the actual sale 

and subsequent investment is immaterial. Moreover, as demonstrated by the chronologies set out 

above, Me Salomon’s involvement did not end in early 2004. His recommendations and 

endorsements of both iVest and Focus were continual in nature right through 2007.79 The Trial 

Judge ignored the evidence of the ongoing nature of Me Salomon’s involvement and failed to reach 

the obvious conclusion that: 

les fautes d’omission de Me Salomon sont de nature continue. Elles ne cessent pas 

au début de l’année 2004. Elles se perpétuent puisque Me Salomon multiplie ses 

interventions jusqu’à la fin de 2007 sans jamais procéder à la moindre vérification 

concernant Papadopoulos, Bright, Triglobal et les autres sociétés qu’ils contrôlent, 

dont iVest et Focus. Par ses omissions, Me Salomon continue de manquer à son 

devoir de conseil. [CA, para. 71] 

44. The Trial Judge found that Me Salomon committed a fault in failing to make requisite 

verifications with the relevant regulatory authorities. The Court of Appeal correctly observed that 

these failures continued throughout the relationship, notably while Ms. Thompson was expressing 

concerns about Focus (CA, para. 72). 

45. The Trial Judge further found that Me Salomon’s advice and assurances constituted a fault 

by leading “Ms. Thompson to be confident that her investments were not risky” (SC, para. 195). 

As noted by the Court of Appeal, this fault (i.e. the creation of the climate of confidence) applies 

equally to the Respondents’ investments in Focus: 

Me Salomon tient le même discours à madame Thompson à de nombreuses reprises 

de 2005 à 2007, alors qu’il connaît fort bien les fonds iVest et Focus. Ainsi, on peut 

                                            
78  Exh. P-569, AR, vol. 5, p. 1826. 
79  See above at paras. 17(f) and following subparagraphs. 
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affirmer sans hésitation que ses agissements induisent en erreur madame Thompson, 

et ce, non seulement sur la nature et la qualité des placements, mais sur la 

compétence de Triglobal et de Papadopoulos. [CA, para. 75] 

46. The above errors are not only palpable, they are overriding as they fundamentally tainted 

the Trial Judge’s analysis of both fault and causation, thereby undermining the result. 

47. Third, the Trial Judge committed palpable and overriding errors in refusing to arrive at the 

only reasonable conclusion, which is that the tens of thousands of dollars received by Me Salomon 

were secret commissions in exchange for delivering the Respondents to TP.  

48. To begin with, she erred in accepting Me Salomon’s bald and uncorroborated assertion that 

the May-June 2006 and February 2007 payments were a gift for home renovations. Experience 

and common sense teach that in Canadian society, “gifts” of $28,000 from “friends” for 

renovations are extremely unusual. In and of itself, Me Salomon’s testimony is suspect.80 

Moreover, in this case, an elaborate scheme was used to convey the “gift”. The very act of 

incorporating a numbered company and issuing false invoices contradicts the “gift” theory, and 

speaks to the reality that this was a business transaction for both Me Salomon and TP. Me Salomon 

admitted at trial that he had “rendered lots of services for” TP, thereby further contradicting his 

gift theory.81 There are many indicia of the close business relationship they had, including the fact 

that TP created a Triglobal email account for Me Salomon.82 

49. As for the October 2007 payments, the Trial Judge first recognizes that contemporaneous 

internal Triglobal communications “imply” that these payments are commissions, but in the same 

breath she inexplicably comes to the contradictory conclusion that “there is no specific proof that 

those commissions were given to Me Salomon in consideration of the investments made by the 

Plaintiffs or any other clients” (SC, para. 155). It is difficult to imagine how the payments can be 

                                            
80  Indeed, the Trial Judge rejected his testimony on two points, AR, vol. 8, pp. 3007-11, 

3016-19; SC, paras. 198, 220. On the issue of cherry-picking in testimony, see Solomon v. 

Québec (Procureur général), 2008 QCCA 1832 at paras. 72-73; Bernier v. 4190696 Canada 

inc., 2014 QCCS 2208 at para. 41. 

81  Testimony of K. Salomon, AR, vol. 9, p. 3108. 
82  Exh. P-166, AR, vol. 3, pp. 752-59. 

https://www.canlii.org/fr/qc/qcca/doc/2008/2008qcca1832/2008qcca1832.html?autocompleteStr=2008%20QCCA%201832&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2014/2014qccs2208/2014qccs2208.html?autocompleteStr=2014%20QCCS%202208&autocompletePos=1
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called commissions at all if they were not given in consideration of investments by clients. There 

is no indication of any other prestation provided by Me Salomon to TP. Inexplicably, she states 

that there is no reason to disbelieve Me Salomon’s assertion that these were not commissions, but 

rather redemptions (SC, para. 157). Given the above emails and the fact that the October 2007 

payments were made by TPFS to 430, and not from Focus to Me Salomon, which is how a 

redemption would be normally paid, there is every reason to disbelieve Me Salomon. As the Court 

of Appeal noted: “Comment ne pas conclure que Me Salomon reçoit des commissions pour les 

clients qu’il réfère à Papadopoulos?” (CA, para. 107). 

50. In the analysis of the breach of loyalty, these are palpable errors and they were overriding 

because they led the Trial Judge to conclude that Me Salomon was not in a conflict of interest (SC, 

paras. 148, 165). This cried out for appellate intervention. 

51. The factual errors made by the Trial Judge were multiple beams in the eye, not needles in 

a haystack. As a result of her multiple errors which had the effect of fragmenting the analysis and 

distorting the obvious, “the entire tree must fall”.83 The Court of Appeal applied the correct 

standard and this Court ought not to intervene unless clearly satisfied that the judgment appealed 

from is erroneous,84 which it is not. 

52. In addition to the errors of fact committed by the Trial Judge, the Court of Appeal noted 

that she applied “une approche restrictive” to the notions of duty of loyalty and avoidance of 

conflict of interest (CA, para. 97). To misunderstand a legal standard is to commit an error of law.85 

The Court of Appeal had no choice but to correct the Trial Judge’s error of law and review the 

evidentiary record in light of the correct legal principles. 

2. The metaphor of prisme déformant is not a new standard of review 

53. The Appellants argue that the Court of Appeal’s use of the expression prisme déformant 

reflects a new standard of review. They are mistaken. The notion of prisme déformant is no more 

                                            
83 AF, para. 75; South Yukon Forest Corp. v. R., 2012 FCA 165 at para. 46, cited in Benhaim, 

supra note 75 at para. 38. 
84  St-Jean v. Mercier, 2002 SCC 15 at paras. 37-38. 
85  Housen v. Nikolaisen, 2002 SCC 33 at paras. 36-37. 

https://www.canlii.org/en/ca/fca/doc/2012/2012fca165/2012fca165.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc48/2016scc48.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc15/2002scc15.html?autocompleteStr=2002%20SCC%2015&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2002/2002scc33/2002scc33.html?autocompleteStr=2002%20SCC%2033&autocompletePos=1


- 22 - 
 

Respondents’ Factum  Statement of Argument 
   

 

than a metaphor for a palpable error of fact or an error of law early in the reasons which 

fundamentally taints and invalidates the subsequent analysis and result. Recently, the Court of 

Appeal referred to prisme déformant where “une erreur de perception peut fausser de manière 

fondamentale toute l’appréciation de la preuve et obliger la Cour à se demander si le juge a ‘jugé 

à partir des bons faits’”.86 

54. The metaphor is not a novel one. It was first applied in the Ford case where the Court of 

Appeal held that the trial judge applied the wrong legal standard for abuse of right, an error of law, 

and committed errors of fact.87 In short, the prisme déformant metaphor helps explain how some 

errors, notably some palpable errors of fact, can become overriding. In common law provinces as 

well, appellate courts have overturned decisions in which a palpable error has tainted the entirety 

of the trial judge’s analysis so as to have an overriding effect.88 

55. The Appellants’ argument on prisme déformant is no more than a straw man. The Court of 

Appeal referred to the notion all of two times in a 150-paragraph judgment. It first referred to it 

when explaining that the Trial Judge omitted to consider the obvious fact that when Me Salomon 

was communicating legal advice to Ms. Thompson, he was advising her as well as 166 and the 

trust that held 166’s shares (CA, para. 65). It also referred to prisme déformant in the context of 

the causation analysis and noted that the Trial Judge adopted a “démarche cloisonnant les 

représentations de Me Salomon” not only according to whether the advice was to Ms. Thompson 

or 166 but also according to whether it was in respect of iVest or Focus (CA, para. 120). 

56. As the Court of Appeal concluded, the Trial Judge limited the true scope of the faults 

committed by Me Salomon and this, in turn, affected the causation analysis. By looking at the trees 

                                            
86  Softmedical inc. v. Daabous, 2017 QCCA 1270 at para. 47 (application for leave pending 

(file No. 37820)).  
87  Ford du Canada v. Automobiles Duclos Inc., 2007 QCCA 1541 at para. 135 (application 

for leave to appeal dismissed, 2008 CanLII 18971). See also Francoeur v. 4417186 

Canada Inc., 2013 QCCA 191 at para. 64; DF—132381, 2013 QCCA 1505 at para. 104; 

DF—161960, 2016 QCCA 1300 at paras. 79-82; 2758792 Canada inc. v. Bell 

Distribution inc., 2017 QCCA 603 at para. 9. 
88  See e.g. Consbec Inc. v. Walker, 2016 BCCA 114 at para. 65; Swiss Reinsurance Company 

v. Camarin Limited, 2015 BCCA 466 at paras. 73, 76-77 (application for leave to appeal 

dismissed, 2016 CanLII 47517); Philip Services Corp. v. Deloitte & Touche, 2015 ONCA 

60 at para. 29. 

https://www.canlii.org/fr/qc/qcca/doc/2017/2017qcca1270/2017qcca1270.html?autocompleteStr=2017%20QCCA%201270&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2007/2007qcca1541/2007qcca1541.html?autocompleteStr=2007%20QCCA%201541%20&autocompletePos=1
https://www.canlii.org/en/qc/qcca/doc/2013/2013qcca191/2013qcca191.html?autocompleteStr=2013%20QCCA%20191&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2013/2013qcca1505/2013qcca1505.html?autocompleteStr=2013%20QCCA%201505%20&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca1300/2016qcca1300.html?autocompleteStr=2016%20QCCA%201300&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2017/2017qcca603/2017qcca603.html?autocompleteStr=2017%20QCCA%20603&autocompletePos=1
https://www.canlii.org/en/bc/bcca/doc/2016/2016bcca114/2016bcca114.html?autocompleteStr=2016%20BCCA%20114&autocompletePos=1
https://www.canlii.org/en/bc/bcca/doc/2015/2015bcca466/2015bcca466.html?autocompleteStr=2015%20BCCA%20466&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2015/2015onca60/2015onca60.html?autocompleteStr=2015%20ONCA%2060&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2015/2015onca60/2015onca60.html?autocompleteStr=2015%20ONCA%2060&autocompletePos=1
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that were iVest and Focus, the Trial Judge missed the forest and “omet de procéder à une étude 

globale des événements qui, malgré leur étalement sur une période de quatre ans, forment un 

continuum” (CA, para. 120). 

B. Fault: The Trial Judge’s errors called for appellate correction  

57. There are two main faults at issue: breach of the duty to advise and breach of the duty of 

loyalty. The Trial Judge’s errors on both duties were a pressing call for appellate correction. 

1. This case is not about mere referrals  

58. This case is not about the liability of lawyers providing run-of-the-mill referrals where no 

legal advice is provided, and fees are not charged, or secret commissions received. As 

demonstrated above, Me Salomon’s conduct in this matter went well beyond what may be 

described as a referral, and involved repeated breaches of the duty to advise and the duty of loyalty 

throughout in the 2003-2007 period. 

59. The case of Harris (Succession de),89 relied on by the Appellants and canvassed at the 

hearing before the Court of Appeal, involved a mere referral by Me Salomon of his client to Earl 

Jones (Jones), an estate liquidator. Jones was to provide professional assistance for the 

administration of the estate, but defrauded it. On the issue of fault and the due diligence that a 

lawyer must exercise in making a referral, the Court of Appeal in Harris reiterated the 

uncontroversial principle that prudent and competent attorneys must act diligently when they refer 

clients to other professionals.90 

60. However, as the Court of Appeal pointed out in Harris: “En cette matière, tout est affaire 

de circonstances.”91 There are many factual distinctions between Harris and the present case. 

Unlike the present case, in Harris, there was no evidence that Me Salomon provided, over multiple 

years, extensive and continuing negligent legal advice in relation to Jones or the assets of the estate. 

Unlike securities dealers, there is no legal regime for the licensing of estate administrators in 

                                            
89  2016 QCCA 50 (application for leave to appeal dismissed, 2016 CanLII 34012). 
90  Ibid. at paras. 16, 20.  
91  Ibid. at para. 22.  

https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca50/2016qcca50.html?autocompleteStr=2016%20QCCA%2050&autocompletePos=1
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Quebec, or public registry, that Me Salomon could have reviewed. There was also no evidence that 

Me Salomon received secret payments from Jones for the referral.  

61. In the present case, Me Salomon did not merely offer a referral. Rather, he provided a legal 

opinion stating that security of capital was paramount, and he recommended and endorsed TP, MB, 

Triglobal, and their iVest and Focus products as consistent with that opinion. He continued to do so 

at every turn in 2003-2007, charging thousands of dollars for his services throughout. Even the Trial 

Judge saw this case as involving more than a referral; she found that Me Salomon did not meet the 

standard of a diligent attorney and, as a result, was required to do more than rely on reputation and 

the opinions of satisfied clients (SC, paras. 189-90, 192, 194-98). The Appellants wrongly argue that 

this constitutes sufficient due diligence; the caselaw is clear on the liability for the failure to verify 

and the failure to warn, whether the failure be by lawyers or other professionals .92 

62. The Appellants make the in terrorem argument that “imposing a standard of verification 

according to which the professional should have discovered something that no one else had seen, 

risks turning the referring professional into the guarantor of the client’s investments no matter the 

circumstances.”93 The argument is misconceived. The standard is one of due diligence and it 

imposes a duty to act upon obvious red flags. Moreover, not “everyone” who was “duped” was 

paid to provide legal advice and then endorsed unsuitable investment strategies as being consistent 

with that legal advice. Surely, not “everyone” received secret commissions and complied with a 

request to issue false invoices to receive those payments. 

                                            
92  AF, paras. 88, 93; Beaulieu, supra note 73 at paras. 5, 19, 37; Parizeau v. Poulin de Courval, 

[2000] R.R.A. 67 (C.A.) at para. 47; Lindsay v. Aird Berlis LLP, 2018 ONSC 7424 at 

paras. 14, 17, 28, 44; Brumer v. Gunn, [1983] 1 W.W.R. 424 (Man. Q.B.) at 430-31, 433-34, 

R.B.A., Tab 1; Laidley v. Kovalik, [1994] R.R.A. 429 (C.A.) at 438-39, R.B.A., Tab 3; 

Melanson v. Latulippe, [1995] R.R.A. 504 (Sup. Ct.) at 506, 508, R.B.A., Tab 5; Luppoli v. 

Mannella, [1995] R.R.A. 876 (Sup. Ct.) at 880-82, R.B.A., Tab 4; Paquette v. Conseil de la 

santé et des services sociaux de la Montérégie, J.E. 96-481 (C.A.) at 12-15; Quesnel v. 

Laberge, 2011 QCCA 779 at paras. 47, 55-56; Chapdelaine-Pelletier v. Services financiers 

Tandem inc., 2006 QCCS 5670 at paras. 37-42, 75-76, 83; Audet v. Transamerica Life 

Canada, 2012 QCCA 1746 at paras. 23, 31, 86, 92; Larrivée v. Proteau, 2011 QCCS 1395 

at paras. 74-76; Laflamme v. Prudential-Bache Commodities Canada Ltd., 2000 SCC 26 at 

paras. 28-34; J.-L. Baudouin, P. Deslauriers & B. Moore, La responsabilité civile, vol. 2, 

8th ed. (Cowansville: Yvon Blais, 2014) at Nos. 2-216, 2-217, R.B.A., Tab 10. 
93  AF, para. 90 (emphasis in original). 

https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca1284/2016qcca1284.html?autocompleteStr=2016%20QCCA%201284%20&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2000/2000canlii5766/2000canlii5766.html
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7424/2018onsc7424.html?autocompleteStr=2018%20ONSC%207424&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/1996/1996canlii6130/1996canlii6130.html?autocompleteStr=Paquette%20c.%20Conseil%20de%20la%20sant%C3%A9%20et%20des%20services%20sociaux%20de%20la%20Mont%C3%A9r%C3%A9gie&autocompletePos=1
https://www.canlii.org/en/qc/qcca/doc/2011/2011qcca779/2011qcca779.html
https://www.canlii.org/fr/qc/qccs/doc/2006/2006qccs5670/2006qccs5670.html?autocompleteStr=2006%20QCCS%205670&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2012/2012qcca1746/2012qcca1746.html
https://www.canlii.org/fr/qc/qccs/doc/2011/2011qccs1395/2011qccs1395.html?autocompleteStr=2011%20QCCS%201395&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2000/2000scc26/2000scc26.html
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63. The Appellants’ attempt to retrospectively limit Me Salomon’s mandate94 is wrong in 

principle, as a lawyer may not seek to rely on a purportedly limited mandate as an excuse for 

failing to adequately discharge the duty to advise.95 Also, it must be rejected given the nature of 

Me Salomon’s interventions. Whether it be his April 2006 reassurance that “I am certain that 

everything is ok” upon learning of the investment in Focus, his May 2006 call to TP to verify that 

Ms. Thompson can draw from the very investment she expressed concern about, the comfort he 

provided in the face of Austin Harris’s incomprehensible letter in September 2006, his enthusiastic 

“all is well” after visiting MB in the Bahamas in November 2006, or his involvement with TP in 

March 2007 to prepare a report on the investments so that Ms. Thompson “can deal with the 

critics”, Me Salomon was always there to ensure that Ms. Thompson and 166 remained invested 

in Focus and iVest. The Court of Appeal saw this forest, while the Trial Judge saw only certain 

trees. Her errors cried out for appellate correction. 

2. The Court of Appeal’s necessary intervention on issues of fault 

(a) Me Salomon’s ongoing mandate and duty to advise both Respondents 

64. The chronology in Part I sets out Me Salomon’s continual involvement throughout the 

2003-2007 period in respect of the Respondents’ investments. The chronology also shows that 

Me Salomon charged for many of his interventions. Clearly, Me Salomon had an ongoing mandate 

and it gave rise to various professional obligations, including the duty to advise. This duty consists 

of the duties to inform, to explain, and to advise stricto sensu.96 He had a duty to ensure that his 

                                            
94  AF, para. 105. The “conduit” argument was rejected by the Trial Judge (SC, paras. 198, 220). 
95  Côté v. Rancourt, 2004 SCC 58 at para. 6; Labrie v. Tremblay, [2000] R.R.A. 5 (C.A.) at 10, 

R.B.A., Tab 2; Cantin v. Marcoux, [2001] R.R.A. 743 (Sup. Ct.) at para. 24; Poulin v. Pilon, 

[1984] C.S. 177 at 180, R.B.A., Tab 6. See also M.-C. Thouin, “L’avocat toujours de bon 

conseil?” in Barreau du Québec, Développements récents en déontologie, droit professionnel 

et disciplinaire 2005, (Cowansville: Yvon Blais, 2005) at 58, R.B.A., Tab 12; Baudouin, 

Deslauriers & Moore, supra note 92, vol. 2 at No. 2-138, R.B.A., Tab 10. 
96  Code of Ethics of Advocates, CQLR, c. B-1, r. 3, ss. 3.00.01, 3.01.02 para. 2, 3.02.04, 

3.03.02, now replaced by Code of Professional Conduct of Lawyers, CQLR, c. B-1, r. 3.1; 

Côté, supra note 95 at para. 6; Poulin v. Pilon, supra note 95 at 180, R.B.A., Tab 6; 

Melanson, supra note 92 at 507, R.B.A., Tab 5; Baudouin, Deslauriers & Moore, supra 

note 92, vol. 2 at Nos. 2-2, 2-121, 2-138, R.B.A., Tab 10; Thouin, supra note 95 at 51-52; 

J. A. Campion & D. W. Dimmer, Professional Liability in Canada, looseleaf (Toronto: 

Carswell) at pp. 7-60, 7-61 (Duty to Warn), R.B.A., Tab 8. 

https://www.canlii.org/en/ca/scc/doc/2004/2004scc58/2004scc58.html?autocompleteStr=2004%20SCC%2058%20&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2001/2001canlii25303/2001canlii25303.html
http://legisquebec.gouv.qc.ca/en/showdoc/cr/B-1,%20r.%203?langCont=en#se:3_00_01
http://legisquebec.gouv.qc.ca/en/showdoc/cr/B-1,%20r.%203?langCont=en#se:3_01_02
http://legisquebec.gouv.qc.ca/en/showdoc/cr/B-1,%20r.%203?langCont=en#se:3_02_04
http://legisquebec.gouv.qc.ca/en/showdoc/cr/B-1,%20r.%203?langCont=en#se:3_03_02
http://legisquebec.gouv.qc.ca/en/ShowDoc/cr/B-1,%20r.%203.1
https://www.canlii.org/en/ca/scc/doc/2004/2004scc58/2004scc58.html?autocompleteStr=2004%20SCC%2058%20&autocompletePos=1
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clients’ rights were adequately protected from a legal perspective and that the proposed 

investments were consistent with the legal requirement of capital preservation. 

65. Me Salomon breached the duty to advise when he recommended and endorsed risky 

offshore funds as being suitable for capital preservation. These funds were located in jurisdictions 

with a light regulatory touch, and where the Respondents would bear the burdens of distance and 

geography should any difficulties arise.97 Me Salomon himself referred to the “climate of fear that 

surrounds offshore funds” when emailing TP,98 yet he created a climate of confidence around them 

for the Respondents. He also breached his duty by failing to perform basic verifications, as 

concluded by the Trial Judge (SC, paras. 189-90). His glowing endorsements of TP, MB, Triglobal, 

and their illegal products are inconsistent with a lawyer’s duty of prudence.99 

66. The Appellants say that the Trial Judge found that “it was not Me Salomon’s mandate to 

continually monitor and advise on either Ms. Thompson’s or 166’s investments.”100 They then get 

lost in the trees of each individual investment to point out that Me Salomon was not consulted on 

every transaction. This is a perfect example of missing the forest. That forest is the overall 

recommendation and endorsement given by Me Salomon from 2003 through 2007, in flagrant 

violation of his duty to advise both Respondents. It cannot be that the law on professional liability 

in a case such as this requires the professional to have “continually” approved each single 

movement of funds even though he already gave his prior recommendation and/or subsequent 

endorsement. This would be absurd and illogical.  

67. The Appellants also omit to mention key facts in their list of examples of Me Salomon’s 

ostensible non-involvement: “he was not included in subsequent communications [after Focus 

investment]” and “he was not copied on communications between Ms. Thompson and Triglobal 

in May through July of 2006”;101 fact: he was communicating directly with TP, notably about 

questions from Ms. Thompson regarding draw-downs for her income from the estate;102 he “was 

                                            
97  Douez v. Facebook, Inc., 2017 SCC 33 at para. 101 (per Abella J., concurring). 
98  Exh. P-531, AR, vol. 5, p. 1679.  
99  Code of Ethics of Advocates, supra note 96, ss. 3.00.01. 
100  AF, para. 100. 
101  AF, paras. 102-04. 
102  Exh. P-569, AR, vol. 5, pp. 1837-38; P-270, P-272, P-280, vol. 4, pp. 1125, 1129, 1146. 

https://www.canlii.org/en/ca/scc/doc/2017/2017scc33/2017scc33.html
http://legisquebec.gouv.qc.ca/en/showdoc/cr/B-1,%20r.%203?langCont=en#se:3_00_01
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not involved in discussions that took place in October 2006 between Ms. Thompson and TP 

concerning the 166 investments”; fact: he was the addressee of the September 2006 letter from 

Austin Harris purporting to explain Focus, and he shuttled between Ms. Thompson, Mr. Levy, and 

TP to explain Focus, while charging for all this;103 “he did not receive statements of account for 

the reimbursement of Ms. Thompson’s tax loan by a transfer of $853,500 into Focus by 166”; 

fact: he received email confirmation of that transfer.104  

68. The proper approach is not to look at instances where Me Salomon is not present, but rather, 

to consider his actions at the critical moments in the 2003-2007 period when he is present. This is 

what the Court of Appeal considered, and it rightly observed that at every single turn in that period 

when he did intervene, whether it be before or after an investment, in iVest or Focus, by 

Ms. Thompson or 166, he consistently and enthusiastically endorsed TP and MB and their funds. 

Never did a word of caution come from him, not even when “critics” like Mr. Levy, as Me Salomon 

described him, might have led a reasonably prudent lawyer to ask his own questions. Instead, he 

redoubled his efforts to keep Respondents invested with his benefactors.  

69. The Appellants refer to the presence of other “actors” like the trustees Messrs. Miller and 

Gemmill, the lawyer Rod Farn, and the accountant Mr. Levy to deflect attention from 

Me Salomon’s faults by pointing to purported omissions on the part of these other professionals.105 

The argument fails both as a matter of fact and of law.  

70. As a matter of fact, the record shows that Me Salomon did much to counteract “the critics”, 

a term he used for Mr. Levy and the others, by teaming up with TP and providing reassurance to 

Ms. Thompson. As set out in Part I, he even revealed to TP the legal strategy of Messrs. Farn and 

Gemmill in December 2007. As for Mr. Miller, the Appellants state that he did not trust TP, but 

they omit to mention that it was Me Salomon who reassured Mr. Miller about TP.106 

71. As a matter of law, the Appellants’ attempt to deflect blame is misconceived. The 

Respondents consider the Appellants, as well as TP and MB, to be liable for their losses and 

                                            
103  Exh. P-638, P-646, vol. 6, pp. 2034, 2043. 
104  Exh. P-315, AR vol. 4, p. 1212. 
105  AF, paras. 44, 98, 104, 136, 153. 
106  AF, para. 44; Testimony of J. Miller, RAR, vol. 2, pp. 66,68, 80, 85, 88, 104-105. 
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accordingly brought proceedings against them. In cases of in solidum liability, the victim can 

choose the debtors from whom she will seek recovery for the full amount of the debt.107 To the 

extent that the Appellants are of the view that others are also liable, it was open to the Appellants 

to implead them and convince the courts to have liability apportioned as between the debtors. The 

Appellants chose not to implead anyone, preferring to conduct their defence on an all-or-nothing 

basis, and no doubt considering it was to their advantage to blame empty chairs rather than having 

to confront answers to their attempts to deflect Me Salomon’s liability.  

(b) Me Salomon’s breach of the duty of loyalty 

72. It is trite law throughout the country that a professional receiving secret remuneration is in 

breach of his duty of loyalty and will be held liable for the consequences of that breach.108 The 

Appellants devote all of three paragraphs in their Factum to Me Salomon’s shocking conflict of 

interest and the Trial Judge’s untenable acceptance of his fantastical story. They ignore his 

violations of privilege and his alignment with TP against the professionals who were critical of 

TP. The Trial Judge committed flagrant errors both of law and of fact in her analysis of 

Me Salomon’s breach of the duty of loyalty. 

73. The Appellants refer to the Respondents’ allegations of secret commissions as 

“sensational”.109 What is sensational, and blameworthy, is that a member of the Bar would 

participate in such a scheme, and then turn around and, before the sham is discovered, bring a 

strategic lawsuit for defamation seeking to intimidate those who had placed their trust in him. 

74. The Appellants’ attempt at imagery with their reference of the Trial Judge looking 

Me Salomon in the eye falls flat.110 She may have looked him in the eye, but he clearly did not 

have froid aux yeux when it came to telling an unbelievable story. It is apt that the Appellants refer 

to the Trial Judge reading the documents.111 Each of the documents – namely the proof of 

incorporation, the admitted invoices, the source of the payments as evidenced by the corporate 

                                            
107 See e.g. Prévost-Masson v. General Trust of Canada, 2001 SCC 87 at para. 29. 
108  Hodgkinson v. Simms, [1994] 3 SCR 377 at 395-96; Parizeau, supra note 92 at para. 22; 

Laidley, supra note 92 at 439, R.B.A., Tab 3; Melanson, supra note 92 at 509, R.B.A., Tab 5. 
109  AF, para. 107. 
110  AF, para. 108. 
111  AF, para. 108. 

https://www.canlii.org/en/ca/scc/doc/2001/2001scc87/2001scc87.html?resultIndex=2
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii70/1994canlii70.html?autocompleteStr=Hodgkinson%20v.%20Simms&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2000/2000canlii5766/2000canlii5766.html
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ledger and bank statement, and the contemporaneous emails – contradicts the theory that the 

payments were a gift and that subsequent payments were investment redemptions. A trier of fact 

who chooses without explanation to accept testimony that itself beggars belief and is contradicted 

by numerous contemporaneous documents commits a palpable and overriding error. 

75. As the Court of Appeal concluded, the Trial Judge had an “approche restrictive” to the 

notions of the duty of loyalty (CA, para. 97). This was an error of law. Given that she misconceived 

the legal duty of loyalty, the Trial Judge “n’examine pas” the situation of the receipt of $28,000 in 

its full dimension (CA, paras. 107-08). 

76. The Trial Judge accepted Me Salomon’s incredible explanation that the payments were a 

gift from TP for his condominium renovations (SC, para. 145). She concluded, without any 

analysis, that there was “no connection” between the payments and the investments made by the 

Respondents, despite the obvious correlation in time between the investment just made by 166 and 

Ms. Thompson, and the payments (SC, para. 147).  

77. This cried out for correction and the Court of Appeal came to the only possible conclusion: 

“Comment ne pas conclure que Me Salomon reçoit des commissions pour les clients qu’il réfère à 

Papadopoulos? Avec égards, le jugement ne fournit aucune explication permettant de ne pas venir 

à ce constat” (CA, para. 107). This is the crux of the error committed by the Trial Judge in believing 

Me Salomon’s bizarre yarn. When common sense, the chronology of events, and the documents point 

towards one inescapable conclusion, a trial judge may not simply rely on the say-so of a self-

interested witness in order to deviate from the only logical conclusion. This is all the more so when 

the Trial Judge finds the same witness to be unreliable on other key points. (SC, paras. 198, 220) 

78. In any event, irrespective of whether the payments are characterized as commissions or a 

gift, the result was that Me Salomon’s loyalties were divided between his fee-paying clients and 

his benefactors, as demonstrated by his subsequent steadfast alignment with TP and MB. This can 

only be characterized as a breach of Me Salomon’s duty of loyalty. The extent to which the Trial 

Judge ignored the uncontradicted evidence of a financial relationship between TP and Me Salomon 

is revealed by her baffling finding that “there is no proof of the existence of a financial relationship 

between Me Salomon and Papadopoulos which created a situation in which Me Salomon was 
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inclined to favour his own interest and those of Papadopoulos over the ones of his clients” (SC, 

para. 160). On the face of the judgment, this finding is palpably erroneous.  

79. The Appellants disregard other aspects of Me Salomon’s violations of his duty of loyalty, 

as well as violations of privilege, as identified by the Court of Appeal. Me Salomon mobilized in 

March 2007 to assist TP in preparing a report for Ms. Thompson so that, in his own words, “we 

get this right this time so that she can deal with the critics (e.g. her accountant)” and “I believe that 

we have a very good mix of investments set up for Judy […] she has received input (from her 

accountant) that is critical of the investment strategy, and I want us to be able to respond to 

same”.112 In light of the approach reflected in these comments, the Appellants’ suggestion that 

Mr. Levy and the other “actors” around Ms. Thompson somehow bear responsibility is bold 

indeed.113 As the Court of Appeal observed, and the Trial Judge missed, Me Salomon’s motivation 

was to dress up the report so as to: 

taire les critiques, notamment celles de son comptable. L’utilisation du « we », par 

lequel Me Salomon se solidarise avec Papadopoulos et Triglobal, trahit le conflit, 

situation qui se répète dans d’autres communications entre eux. [CA, para. 100] 

80. What were these other communications where “we” means Me Salomon and TP? In 

October 2006, Me Salomon forwarded a privileged email to TP, saying “We do need to provide 

[…]”.114 In August 2007, Ms. Thompson learned of the May 2007 La Presse article and conveyed 

her concerns to Me Salomon.115 She asked his advice about the wisdom of withdrawing. Obviously, 

this was privileged correspondence. Me Salomon quickly forwarded the email to TP and asked for 

his instructions on how to respond to Me Salomon’s client, and gave him advice on how to remove 

the article, the source of Ms. Thompson’s legitimate concern. The Court of Appeal found it 

“étonnant” that Me Salomon was so willing to breach his obligation of professional secrecy (CA, 

para. 87), a breach the Trial Judge inexplicably fails to mention. 

                                            
112  Exh. P-418, P-420, AR, vol. 4, pp. 1441, 1445 (emphasis added). Me Salomon’s use of the 

word “we” in March 2007 also belies the Appellants’ argument that he had no ongoing role 

in the Respondents’ investment decisions. 

113  AF, paras. 98, 105, 137, 138, 153. 
114  Exh. P-332, AR, vol. 4, p. 1236 (emphasis added). 
115  Exh. P-505, AR, vol. 5, p. 1633. 
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81. Yet another violation of privilege was Me Salomon’s disclosure to TP on December 20, 

2007 that Ms. Thompson was planning a legal recourse against him.116 Again, it belies the 

Appellants’ argument that there were other lawyers in the picture who bear responsibility. When 

it counted, Me Salomon pitted himself against them and supported TP. 

82. The Court of Appeal drew the only possible conclusion that somehow eluded the Trial 

Judge: the nature of the relationship maintained by Me Salomon with his benefactors, 

“l’empêchaient d’agir avec objectivité et loyauté, dans les limites de ses compétences” (CA, 

para. 109). Its intervention to enforce lawyers’ core ethical obligations was necessary.117 

3. Me Salomon’s negligent creation of a climate of confidence 

83. The Appellants make a straw-man argument about the “theory” of the climate of 

confidence. This is not a theory, but rather a descriptor of the consequence of Me Salomon’s faults, 

to wit the creation in the Respondents of a false and dangerous sense of security in respect of TP, 

MB, and their investment products. Deficient advice creating a false sense of security is a breach of 

the professional standard of care.118 

84. The Appellants argue that a recommendation “cannot mean the lawyer is endorsing every 

strategy […] and every decision […]”, and they go on to say, in terrorem, that the “theory” creates a 

“sweeping basis of liability” and that its implications are “enormous” since it would make professionals 

into “indefinite insurers”.119 The facts of the present case contradict such prognostications. 

85. The above argument might be true in a case of a mere referral, but this case is not about a 

mere referral. In this case, the strategy counselled by TP and the attendant decisions made by 

Ms. Thompson and 166 were endorsed by Me Salomon through his continual involvement in the 

2003-2007 period and the fees charged for that involvement. The Appellants ignore those instances 

of endorsement, but Me Salomon’s interventions and omissions are there for all to see. The Court 

of Appeal took note of the Trial Judge’s finding that Me Salomon had indeed created a climate of 

                                            
116  Exh. P-531, AR, vol. 5, p. 1681. 
117 Code of Ethics of Advocates, supra note 96, ss. 3.05.13, 3.06.05, 3.06.05.01, 3.06.06, 3.06.07. 
118  Investissements Pliska v. Tiramani, [2004] R.R.A. 1186 (Sup. Ct.) at para. 153. 
119  AF, para. 113. 

http://legisquebec.gouv.qc.ca/en/showdoc/cr/B-1,%20r.%203?langCont=en#se:3_05_13
http://legisquebec.gouv.qc.ca/en/showdoc/cr/B-1,%20r.%203?langCont=en#se:3_06_05
http://legisquebec.gouv.qc.ca/en/showdoc/cr/B-1,%20r.%203?langCont=en#se:3_06_05_01
http://legisquebec.gouv.qc.ca/en/showdoc/cr/B-1,%20r.%203?langCont=en#se:3_06_06
http://legisquebec.gouv.qc.ca/en/showdoc/cr/B-1,%20r.%203?langCont=en#se:3_06_07
https://www.canlii.org/fr/qc/qccs/doc/2004/2004canlii35510/2004canlii35510.html
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confidence for Ms. Thompson in relation to iVest up to 2004. It concluded that the same climate 

necessarily existed for both Ms. Thompson and 166, in relation to both iVest and Focus, given the 

numerous instances of reassurance provided over the years by Me Salomon (CA, paras. 69-84). 

C.  Causation: The Trial Judge’s errors called for appellate correction  

1. Me Salomon’s faults were the immediate, logical, and direct cause of the 

Respondents’ losses 

86. Me Salomon ignored the clear risks of an offshore investment, admittedly failed to perform 

any verifications of the advisors and funds he both recommended and endorsed, and placed himself 

in an intractable conflict whereby his loyalties were divided as between his clients and his 

benefactors. These numerous faults led the Respondents to invest and remain invested in iVest and 

Focus. They were thus the immediate, logical, and direct cause of the Respondents’ losses. It is 

precisely because Me Salomon’s faults objectively gave rise to the losses, and they were reasonably 

foreseeable, that these faults are true causes and not mere conditions of the Respondents’ injury, 

thereby satisfying the test for causation under Quebec civil law.120 The Court of Appeal succinctly 

described the causal effect of Me Salomon’s faults: 

[…] si Me Salomon avait avisé madame Thompson, dès 2003, que la proposition de 

Papadopoulos concernant un fonds étranger de couverture ne constituait pas un 

placement convenant à ses besoins et à ceux de 166, non seulement elle n’aurait 

pas investi dans le fonds iVest, mais les appelantes auraient su qu’il en allait de 

même pour le fonds Focus. [CA, para. 118] 

87. The Trial Judge’s palpable and overriding errors fundamentally tainted her analysis of both 

fault and causation, and called for correction by the Court of Appeal. These errors in the Trial 

Judge’s “prisme d’analyse” led her to adopt a “démarche cloisonnant” in the analysis of 

Me Salomon’s faults (CA, para. 120), focusing on isolated trees rather than the forest. 

88. The Appellants raise the following arguments in an attempt to defeat the obvious causal 

relationship between Me Salomon’s conduct and the Respondents’ losses: (a) no losses in iVest; 

                                            
120  AF, para. 133; Civil Code of Québec, CQLR c. CCQ-1991, arts. 1607, 1613; Baudouin, 

Deslauriers & Moore, supra note 73, vol. 1 at Nos. 1-683, 1-687, 1-688, R.B.A., Tab 9. 

http://legisquebec.gouv.qc.ca/en/ShowDoc/cs/CCQ-1991#se:1607
http://legisquebec.gouv.qc.ca/en/ShowDoc/cs/CCQ-1991#se:1613
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(b) no advice to invest in Focus; (c) the monies were not recoverable; (d) the fraud was not 

foreseeable; (e) the Respondents contributed to their losses, and they were advised by other 

professionals.121 The latter two arguments are addressed in separate sections below. 

89. First, the Appellants’ assertion that there was no loss in iVest is incorrect. The evidence 

shows that iVest and Focus were closely interconnected and constituted a single Ponzi scheme 

(iVest/Focus Ponzi Scheme) orchestrated by TP and MB (SC, paras. 90-91).122 Money invested 

in iVest was “loaned” to Focus and then diverted from Focus by TP and MB. Investors lost millions 

in iVest, and in 2007 alone, investors lost $17 million because of highly risky conduct by iVest.123 

The Appellants themselves cite a case that establishes that there were losses in iVest.124 

90. When TP and MB fled the country, Ms. Thompson and 166 had US $14,242 and 

US $9,720, respectively, in iVest.125 These monies were lost. This loss was compensated by a 

statutory fund of the AMF for victims who have invested in mutual funds, but compensation is 

capped at $200,000 and no compensation would have been available for any sums invested above 

that amount.126 The Appellants’ suggestion that all would have been well had the Respondents 

simply remained invested in iVest is thus utterly wrong and contradicted by the evidence.127  

91. A second argument raised by the Appellants is that Me Salomon did not know beforehand 

that money was going to be directed to Focus, that he never advised to invest in Focus, and that he 

never provided assurance to the Respondents that Focus was a suitable investment vehicle.128 The 

argument is a red herring, since we know precisely how Me Salomon behaved when he did find 

out about the Focus investments: he reassured Ms. Thompson in April-May 2006, September-

October 2006, November 2006, March 2007, July 2007, September 2007, and December 2007. In 

                                            
121  AF, paras. 126-29, 135ff, 140ff. 
122  Exh. P-568, AR, vol. 5, p. 1786; Brunet v. AXA Assurances Inc., 2016 QCCA 832 at 

para. 15.  
123  Exh. P-568, AR, vol. 5, p. 1791; Testimony of N. Boily, vol. 7, pp. 2465-74, 2481-82. 
124  Brunet, supra note 122 at paras. 5, 10, 15, 16, 29, 30. 
125  Exh. P-666, P-667, AR, vol. 6, pp. 2070-95. 
126  Regulation respecting the eligibility of a claim submitted to the Fonds d’indemnisation des 

services financiers, CQLR, c. D-9.2, r. 1, ) s. 8; An Act Respecting the Distribution of 

Financial Products and Services, CQLR, c. D-9.2, s. 258. 
127  AF, paras. 6(iii), 6(vi), 65, 126. 
128  AF, para. 127. 

https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca832/2016qcca832.html?autocompleteStr=2016%20QCCA%20832&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca832/2016qcca832.html?autocompleteStr=2016%20QCCA%20832&autocompletePos=1
http://legisquebec.gouv.qc.ca/en/ShowDoc/cr/D-9.2,%20r.%201#se:8
http://legisquebec.gouv.qc.ca/en/showdoc/cs/D-9.2?langCont=en#se:258
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fact, in May 2007, he candidly asked TP about the strategy and referred to Focus as “less risky” 

than iVest.129 When he learned of the Respondents’ investments in Focus, Me Salomon’s fault in 

endorsing those investments is what kept the Respondents invested in Focus and was thus a direct 

cause of the losses. 

92. Irrespective of whether the investment went to iVest or Focus, what was important for 

Ms. Thompson was that she was dealing with TP and Triglobal.130 Focus was part of the larger 

iVest/Focus Ponzi Scheme, and it is that scheme that would have been avoided had Me Salomon 

not negligently brought the Respondents to invest in unsuitable products and to repose their trust 

in TP, MB, Triglobal, iVest, and Focus. Me Salomon’s faults “initiated the chain of events” leading 

to the Respondents’ losses and he is thus fully liable for those losses. 131 As the Court of Appeal 

concluded, “Ces investissements s’inscrivent de manière indissociable dans un engrenage où les 

appelantes ont été entraînées par les fautes de Me Salomon” (CA, para. 140).  

93. A third argument raised by the Appellants relates to recoverability.132 They rely on the Trial 

Judge’s conclusion that Me Salomon could not have done anything about the investments by the 

time he learned of them (SC, para. 308).133 

94. Where, as here, the victim absent the fault would not have entered into the transaction in 

the first place, it would be an error of law to require proof of recoverability to establish causation. 

As a matter of principle, the question of whether the monies invested in Focus were recoverable is 

only germane if Me Salomon’s faults had occurred after the loss was consummated. However, in 

the present case, Me Salomon committed multiple faults prior to the investment in Focus in 

February-April 2006. Accordingly, even if it were established that the investments were lost as 

soon as they were made, it cannot be said that Me Salomon’s faults occurred after the loss was 

consummated thus giving rise to a recoverability argument.  

                                            
129  Exh. P-472, AR, vol. 4, p. 1553. 
130  Exh. P-40, AR, vol. 2, p. 429; Testimony of J. Matte-Thompson, vol. 6, pp. 2234-40, 2242. 
131  Hodgkinson, supra note 108 at 443. 
132  AF, para. 128. 
133  Exh. P-230, AR, vol. 3, p. 935; Exh. P-272, vol. 4, p. 1129.  

https://www.canlii.org/en/ca/scc/doc/1994/1994canlii70/1994canlii70.html?autocompleteStr=Hodgkinson%20v.%20Simms&autocompletePos=1
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95. In any event, and while proof of recoverability is elusive in the case of a Ponzi scheme, 

here the evidence shows that the money could have been recovered had Me Salomon reacted 

diligently in April 2006, when he learned that the investment was in Focus. The liquidators of 

Focus found that in 2006-2007, approximately $9 million flowed from iVest into Focus.134 There 

is no reason to believe that the Respondents could not have recovered their investment from these 

monies, and it was the Appellants’ burden to prove otherwise. Indeed, between February and 

July 2007, 166 was able to redeem $900,000 from Focus and iVest once the demand was actually 

made.135  

96. The Appellants’ argument that the monies were lost anyway and therefore not recoverable 

is analogous to the argument that an investment would have been lost anyway because of market 

fluctuations. As a majority of this Court observed in rejecting the argument that market fluctuations 

were the true cause of the loss in an investment recommended by a professional: 

From a policy perspective it is simply unjust to place the risk of market fluctuations 

on a plaintiff who would not have entered into a given transaction but for the 

defendant’s wrongful conduct. […] In my view the appellant should not suffer from 

the fact that he did not discover the breach until such time as the market had already 

taken its toll on his investments. This principle, which I take to be a basic principle 

of fairness, is in fact reflected in the common law of mitigation, itself rooted in 

causation […]136 

2. The Appellants’ attempt to blame the Respondents and others 

97. The Appellants challenge the causal relationship between Me Salomon’s faults and the 

Respondents’ losses by adopting the unseemly tactic of blaming the victims and third parties.137 

98. The Appellants describe Ms. Thompson’s wiring of the funds to Focus upon instructions 

from TP as “imprudent”.138 This is bold. Me Salomon never once expressed any doubt about TP, 

both before and after that wiring of funds, but rather cultivated a robust climate of confidence 

around him. Clearly, Me Salomon did not think Ms. Thompson had acted imprudently, otherwise 

                                            
134  See table on iVest’s investments in Focus, Exh. P-568, AR, vol. 5, p. 1791.  
135 See the Admission on the Quantum of Net Capital Loss, AR, vol. 1, pp. 227ff. 
136 Hodgkinson, supra note 108 at 452. 
137  AF, para. 135. 
138  AF, para. 136. 

https://www.canlii.org/en/ca/scc/doc/1994/1994canlii70/1994canlii70.html?autocompleteStr=Hodgkinson%20v.%20Simms&autocompletePos=1
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he would not have said “I am certain that everything is ok” in response to her expression of concern 

about Focus.139 That the Appellants now characterize Ms. Thompson’s wiring of money to Focus 

as imprudent is an admission of Me Salomon’s negligence in failing to raise a red flag.  

99. What was actually imprudent and negligent was his failure to raise numerous red flags. The 

Resolutions he drafted authorized investment in iVest and Manulife, not in Focus. If his 

recommendation truly was iVest and not Focus, the discrepancy between his recommendation and 

what TP did should have raised a red flag about TP’s conduct.  

100. Quebec caselaw is very clear on a professional’s obligation to ask questions in the face of 

suspicious transactions.140 Contrary to the Trial Judge’s erroneous conclusion that Me Salomon 

“had no reason to suspect any wrongdoing from Papadopoulos or Triglobal” (SC, para. 302), there 

were many reasons a reasonably prudent lawyer would suspect such wrongdoing. 

101. The Appellants now reproach Ms. Thompson for not having “maintained her Manulife 

holdings at Triglobal”.141 This, too, is bold. The record is replete with Me Salomon’s 

recommendation of iVest and endorsement of Focus. When informed of the investments made in 

iVest or Focus, at no instance did Me Salomon suggest that the Respondents should invest in 

Manulife instead. 

102. The Appellants argue that their clients should have known better than Me Salomon and 

second-guessed his advice. This turns the law of professional liability on its head.142 A client’s 

acceptance of a lawyer’s negligent advice cannot shield the lawyer from liability. 

103. The Appellants improperly seek to divert blame on “other actors”, namely Messrs. 

Gemmill, Farn, Miller, and Levy, by criticizing them essentially for not advising the Respondents 

on a course of action that would disregard the negligent advice of Me Salomon and remove them 

from the climate of confidence he created around TP, MB, Triglobal, iVest, and Focus.143 For 

                                            
139  Exh. P-230, AR, vol. 3, p. 935. 
140  See e.g. 124329 Canada Inc. v. National Bank of Canada, 2011 QCCA 226 at paras. 82, 

85, 88-89. 
141  AF, para. 133. 
142  See by analogy Laflamme, supra note 92 at paras. 54, 56. 
143  AF, paras. 98, 105, 137, 138, 153. 

https://www.canlii.org/en/qc/qcca/doc/2011/2011qcca226/2011qcca226.html?autocompleteStr=2011%20QCCA%20226&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2000/2000scc26/2000scc26.html
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example, the Appellants criticize the Respondents’ Ontario lawyers for seeking a redemption of 

the investments which was gradual.144 Yet, they omit to mention that Me Salomon himself never 

recommended a redemption of any sort, let alone a gradual one, and in December 2007, he 

explicitly advised Ms. Thompson that they should “allow him [TP] to manage the process.”145  

104. The other example given by the Appellants is the directors’ ostensible failure to act on 

“Miller’s clear and unequivocal warnings” and that something should have been done “where an 

investor becomes aware of the risk”.146 Yet, they omit to mention that Me Salomon not only failed 

to give any warning at all, but chose instead to reassure, and that he engaged in machinations to 

blunt what the “critics” were saying about the risks.147  

3. The Appellants cannot rely on fraud to defeat causation 

105. The Appellants argue that TP and MB’s fraud was the cause of the Respondents’ loss, and 

that this was independent of Me Salomon’s faults. In their submission, foreseeability of this fraud 

is necessary to establish causation.148 The Appellants’ position is incorrect. The causation analysis 

requires foreseeability of loss of some form resulting from the fault, but not its specific nature and 

extent.149 As held by the Court of Appeal, there is no need to foresee fraud per se: 

[…] Me Salomon n’avait pas à soupçonner la fraude possible de Papadopoulos et 

de son associé MB pour fournir ces informations à la portée de toute personne 

compétente en la matière et prévenir ainsi le funeste sort qui allait frapper les 

appelantes. [CA, para. 119]  

106. Indeed, the caselaw provides numerous examples where the professional is held liable for 

negligence in relation to losses arising in the context of a fraud that was not foreseen by that 

                                            
144  AF, para. 135. 
145  Exh. P-545, AR, vol. 5, p. 1703. 
146  AF, para. 137. 
147  Exh. P-418, AR, vol. 4, p. 1441. 
148  AF, paras. 147-50.  
149  Hodgkinson, supra note 108 at 454-55; Gagnon v. Charbonneau, 2012 QCCS 6093 at 

paras. 101-17; P.-G. Jobin with the collaboration of N. Vézina, Baudouin et Jobin : Les 

obligations, 7th ed. (Cowansville: Yvon Blais, 2013) at No. 773, R.B.A., Tab 11. 

https://www.canlii.org/en/ca/scc/doc/1994/1994canlii70/1994canlii70.html?autocompleteStr=Hodgkinson%20v.%20Simms&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2012/2012qccs6093/2012qccs6093.html?autocompleteStr=2012%20QCCS%206093&autocompletePos=1
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professional.150 This does not amount to the imposition of a duty to discover or prevent the fraud. 

The Court of Appeal applied the traditional analysis in the area of professional liability in Quebec 

and concluded: “L’absence de simultanéité entre les fautes des fraudeurs et celles de Me Salomon 

n’exonère pas ce dernier. La situation est fréquente en matière de responsabilité professionnelle” 

(CA, para. 145).  

107. The Appellants misconceive the analysis when they say that the Court of Appeal 

“minimized Papadopoulos’ fraud by equating it with simple market fluctuations”.151 The point is 

that the loss can take different forms, but the cause remains the same: negligent advice, 

recommendation, and endorsement that put the money in harm’s way (CA, para. 146). 152 

108. In this case, one of the main faults was to endorse risky offshore securities (SC, para. 87), 

located in jurisdictions with a light regulatory touch, and distributed in contravention of Quebec’s 

securities regime. This type of legal regime exists to protect the public, and a competent lawyer 

knows this.153 It provides for the public filing of financial and governance documents, and 

registration requirements for securities advisors and dealers.154 This regime exists to protect against 

a variety of risks, including the risk of fraud committed by unlicensed dealers/advisors/funds. Where 

that regime is not respected and one of these risks materializes, there is a causal relationship between 

the fault in not verifying compliance with the regime and the loss. 

109. Financial probity is at the heart of the securities regime. Aside from the basic securities 

violations, Me Salomon knew or ought to have known that TP was lacking in probity given his 

request to issue false invoices, the false clarification made to La Presse, and the dubious source of 

Me Salomon’s ostensible redemptions. The fact that monies from a redemption are sourced outside 

the fund invested in is a strong indication of financial impropriety. The lack of probity and non-

                                            
150  124329 Canada Inc., supra note 140 at paras. 82, 85, 88-89; Beaulieu, supra note 73 at 

paras. 34, 36, 38, 41; Melanson, supra note 92 at 506, 508, R.B.A., Tab 5; Larrivée, 

supra note 92 at paras. 39-45, 80, 85-89, 97, 109; Gagnon, supra note 149 at paras. 101-17; 

Deloitte & Touche v. Livent Inc. (Receiver of), 2017 SCC 63 at paras. 79-82. 
151  AF, para. 142. 
152  See e.g. Laidley, supra note 92 at 441: “La crise économique ne constitue pas un fait 

autonome indépendant des fautes.”, R.B.A., Tab 3. 

153  Pezim v. British Columbia (Superintendent of Brokers), [1994] 2 SCR 557 at 592. 
154  Securities Act, CQLR, c. V-1.1, ss. 11, 148.  

https://www.canlii.org/en/qc/qcca/doc/2011/2011qcca226/2011qcca226.html?autocompleteStr=2011%20QCCA%20226&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca1284/2016qcca1284.html?autocompleteStr=2016%20QCCA%201284%20&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2011/2011qccs1395/2011qccs1395.html?autocompleteStr=2011%20QCCS%201395&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2012/2012qccs6093/2012qccs6093.html?autocompleteStr=2012%20QCCS%206093&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2017/2017scc63/2017scc63.html?autocompleteStr=2017%20SCC%2063&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii103/1994canlii103.html
http://legisquebec.gouv.qc.ca/en/showDoc/cs/V-1.1?&digest=#se:11
http://legisquebec.gouv.qc.ca/en/showDoc/cs/V-1.1?&digest=#se:148
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compliance with rules evidenced a general absence of trustworthiness155 that should have raised 

red flags for Me Salomon about TP. 

110. All of this distinguishes the present case from the hypotheticals relied on by the Appellants in 

their attempt to invoke the “SAAMCO” principle discussed by this Court in Livent.156 In these 

hypotheticals, the risks that materialize are wholly unrelated to the risks falling within the purview of 

the negligent advice. The “SAAMCO” principle, to the extent that it is applicable in Canadian law,157  

is not engaged here since the loss from fraud by TP and MB in the present case is indeed related to the 

risk created by Me Salomon’s negligence in promoting investment with them and failing to verify their 

compliance with a regime intended, inter alia, to protect the public from fraudsters. 

*** 

111. As evidenced by the results in other cases involving the actions of TP and MB, and the 

liability of Me Salomon,158 it is incorrect for the Appellants to imply that the Court of Appeal was 

motivated by a desire to compensate vulnerable victims.159 Me Salomon, TP, and MB were known 

to the Court of Appeal before the present case, and it was not the first time a sympathetic victim 

appeared. The reality is simply that this case required a finding of liability given Me Salomon’s 

faults and their causal link to the damages suffered by the Respondents. This is one of those rare 

cases where the court of first instance was so wrong in its assessment of the evidence, and the 

result was so untenable, that reversal was required as a matter of principle and justice. 

-------------

                                            
155  Tormo v. Yormark, 398 F. Supp. 1159 at 1172 (D NJ 1975), R.B.A., Tab 7. 
156  Livent, supra note 150 at paras. 86-95; AF, para. 144. 
157  Livent, supra at paras. 94-95. 
158  Brunet, supra note 122; Harris, supra note 89; Email from Me Salomon, Exh. P-521, AR, 

vol. 5, p. 1662, where he referred to the heirs in the Harris case as “two intellectually 
handicapped boys”. 

159  AF, para. 155. 
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https://www.canlii.org/en/ca/scc/doc/2017/2017scc63/2017scc63.html?autocompleteStr=2017%20SCC%2063&autocompletePos=1
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https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca50/2016qcca50.html?autocompleteStr=2016%20QCCA%2050&autocompletePos=1
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PART IV – COSTS 

 

112. The Respondents request costs in this Court and the courts below. 

-------------- 

 

PART V – ORDERS SOUGHT 

 

113. The Respondents seek an order dismissing the appeal, with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Montréal, March 2, 2018 

 

 

 

 

________________________________________ 

Me Pierre Bienvenu, Ad. E. 

Me Azim Hussain 

Me Andres C. Garin 

Me Frédéric Wilson 

Norton Rose Fulbright Canada LLP 

Counsel for the Respondents 
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