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APPLICANT’S MEMORANDUM OF ARGUMENT ON REPLY 

 

1. Canada’s Response raises two main arguments. First, Canada argues the jurisdiction of 

Federal Court and the principle of Parliamentary sovereignty are areas of well settled law and 

raise no matter of public importance.  

 

2. Second, Canada argues the question left open by this Court in Rio Tinto, namely whether 

Crown conduct for the purpose of triggering the duty to consult with Aboriginal groups includes 

legislative action should not be answered in the context of this case for two reasons: (1) because 

it is a judicial review, not an action or reference of law and (2) because this Government is 

currently engaging with Indigenous peoples in a review of environmental and regulatory 

processes, including changes made to the legislation in 2012.    

 

3. Both arguments should be rejected for the following reasons: (1) Canada ignores the fact 

that the key contested issue in this case is whose conduct is under review – Parliament’s or the 

Executive’s; (2) the answer left in Rio Tinto should not wait for another case as the record is 

complete and the facts are not in dispute; further the question raised in this case would not be 

disputed in an infringement action; and (3) the fact that the current Government expresses a 

political commitment to reconciliation does not negate the public importance of whether or not 

the Government has a legal duty not only a moral or political duty to consult with First Nations 

people when development legislation that adversely impacts their Treaty rights.  

Canada ignores that a key contested issue is whether Parliament’s conduct is under review 

 

4. Canada argues the legal issues in this case relate to the jurisdiction of the Federal Court 

and the principle of parliamentary sovereignty, both of which, it says, are areas of well settled 

law. 

 

5. Mikisew does not dispute that members of Parliament are exempt from the definition of a 

“federal board, commission or tribunal” and therefore the Federal Court has no jurisdiction to 

superintend its actions. However, for the reasons stated in Mikisew’s leave application, the key 

issue in this case is whether the named Ministers and their staff were exercising legislative or 
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executive power when developing the policies and making the decisions that ultimately led to 

legislation.  

 

6. Mikisew sought to review the preparatory steps well prior to the introduction of 

legislation in Parliament, not the introduction of the legislation in Parliament or the passage of 

the legislation itself. If there is a duty to consult with respect to the development legislation, the 

question left open in Rio Tino, consultation would plainly have to occur at the development stage 

for both legal (Parliamentary sovereignty) and practical (consultation should occur when changes 

are still reasonably possible) reasons. 

 

7. Mikisew also does not dispute that the principle of Parliamentary sovereignty is well 

established.  However, again, states that it is not the conduct of Parliament that Mikisew is 

seeking review. This Court recently noted the distinction between Parliament and the executive 

for the purpose of pre-legislative consultation.1 Canada’s submission fails to acknowledge this 

distinction and it is that important distinction which is a central issue in dispute in this appeal.  

The answer left in Rio Tinto should not wait for another case 

 

8. Canada argues that this case does not merit answering the question left open by this Court 

in Rio Tinto because it was brought by a judicial review, not an action or a reference of law. 

Canada argues that in an action a record is likely to be more complete and that Mikisew will 

have opportunities for consultation when decisions are taken in implementing the legislation.   

 

9. This is the ideal case to decide the question left open in Rio Tinto. As agreed to by 

Canada, the facts are not in dispute: Mikisew has Treaty rights; the Crown had notice of 

MIkisew’s Treaty rights; the legislation had the potential to adversely affect Mikisew’s Treaty 

rights; and no consultation was carried out. 

 

10. All of the facts required to make that decision are before this Court. The record could not 

be more complete to answer the question of whether or not the Crown is legally obligated to 

                                                 
1 British Columbia Teachers’ Federation v British Columbia, 2015 BCCA 184 at 289. 

https://www.canlii.org/en/bc/bcca/doc/2015/2015bcca184/2015bcca184.html?resultIndex=1
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consult when developing legislation that has the potential to adversely affect Treaty rights. 

Canada does not substantiate its argument in this regard. 

 

11. Further, Canada’s argument that the question raised in this case should wait to be 

determined in an infringement action resorts to the argument this court rejected in Mikisew where 

it was held that the duty to consult was triggered by the potential for adverse effects and not 

infringement.2 The reason this appeal is necessary and publically important is because the Crown 

disputes it owes a duty to consult when passing legislation that may not actually infringe but 

nevertheless adversely affects Treaty rights. Clearly this is an issue of public importance. A goal 

of consultation is to find ways to avoid or minimize infringements and adverse impacts. If First 

Nations are required to wait until an infringement action to raise the issue of consultation, the 

Crown has lost the opportunity to mitigate. 

 

12. Finally, the fact that Mikisew may have consultation opportunities when Canada is 

implementing legislation that drastically reduced federal oversight over the environment to the 

detriment of First Nations does not mean this Court should not consider whether or not the 

Crown must consult when development legislation that adversely affects Treaty rights. It is the 

conduct of the Crown in making a decision about whether to dramatically change the way 

projects are approved that Mikisew says warrants consultation. That question of law is not less 

important because Canada agrees it has a duty to consult on any remaining decisions after 

Canada has determined it need not make decisions at all when harms to fish do not reach a 

certain threshold, or harms to the environment are not carried out in certain lakes.  

 

13. If Canada is correct that the issue raised by this appeal is not of public significance 

because consultation opportunities arise when legislation is implemented, then it never will be a 

matter of public importance. Consultation opportunities will always arise when decisions 

pursuant to legislation are made that adversely impact Treaty rights. 

 

 

                                                 
2 Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), [2005] 3 SCR 388, 

2005 SCC 69 at paras 31-33. 

https://www.canlii.org/en/ca/scc/doc/2005/2005scc69/2005scc69.html?autocompleteStr=Mikisew%20Cree%20First%20Nation%20v.%20Canada%20(Minister%20of%20Canadian%20Heritage)%2C%20%5B2005%5D%203%20SCR%20388%2C%202005%20SCC%2069&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2005/2005scc69/2005scc69.html?autocompleteStr=Mikisew%20Cree%20First%20Nation%20v.%20Canada%20(Minister%20of%20Canadian%20Heritage)%2C%20%5B2005%5D%203%20SCR%20388%2C%202005%20SCC%2069&autocompletePos=1
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