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MEMORANDUM OF ARGUMENT 

PART I — Overview of Questions of Public Importance and Facts 

The Issues Raised Are of National Importance and Have Not Yet Been Determined by this Court 

1. This case raises an important question yet to be squarely addressed by any appeal court: 

does the Crown have an obligation to consult First Nations when contemplating changes to 

legislation that may adversely impact treaty rights?' This case also addresses the issue of whether 

any such duty can be subject to judicial review or if such claims must be brought by way of 

action. Both issues are of concern to all governments and First Nations. 

The Factual Background 

2. In 2012 the Government of Canada drastically changed important pillars of its 

environmental protection and assessment regime through the introduction of two omnibus budget 

bills. These two omnibus bills resulted in the repeal of the Canadian Environmental Assessment 

Act, 1992, and the enactment of the Canadian Environmental Assessment Act, 2012; as well as 

amendments to the Fisheries Act, RSC 1985, c.F-14; the Species at Risk Act, S.C. 2002, c.29, 

and the Navigable Waters Protection Act, renamed the Navigation Protection Act. 

3. Particularly notable changes included: reductions in the types and numbers of projects 

subject to federal environmental assessments; reductions in the number of navigable waters that 

require federal approval to build obstructing works; diminished protections of fish habitat, and; 

reduced requirements to approve effects on species at risk. 

4. The process of developing the comprehensive changes to Canada's environmental laws 

took place over a period of several years and involved multiple federal departments. 

1  2016 FCA 311 at para 2 ("FC Appeal Decision") [Tab 2C]. In Rio Tinto Alcan Inc. v. Carrier 

Sekani Tribal Council, [2010] 2 SCR 650, 2010 SCC 43 ("Rio Tinto") at para 44 this Court 

stated that it would leave for another day the question of whether Crown conduct for the purpose 

of triggering the duty to consult with Aboriginal groups includes legislative action. 
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5. Mikisew Cree First Nation ("Mikisew") is an adherent to Treaty 8 and many of its 

members continue to seek to exercise those constitutionally-protected Treaty rights. Mikisew's 

traditional territory includes the lands and waters around Lake Athabasca, the Peace-Athabasca 

Delta and south to Fort McMurray where there has been significant ongoing development of oil 

sands resources. These lands, rivers and lakes have provided Mikisew with abundant fishing, 

trapping and navigation and supported them in an unbroken chain for generations from before 

Treaty 8 to present. 

6. Mikisew has been an active participant in available consultation and regulatory processes 

at both the federal and provincial level. It has used these processes to raise concerns about and 

objections to development in its traditional territory related to effects on wildlife, fish and the 

ability of their people to navigate in the waterways of their territory. 

7. Under the former environmental regime, the requirement for federal approvals and 

environmental assessments allowed Mikisew to voice its concerns about effects on its treaty 

rights to hunt, fish and trap, and have those rights accommodated. The changes introduced in 

2012 reduced federal environmental oversight, which adversely affected Mikisew's Treaty 

rights. 

8. Despite the potential for adverse impacts to Mikisew's Treaty rights, the Crown did not 

consult with Mikisew (or any First Nation) before introducing the omnibus budget bills into 

Parliament, or during the process in Parliament. As noted by the Federal Court: "no notice was 

given and no opportunity to make submission was provided. In fact, each Bill, which was 

structured as a 'confidence' Bill, went though Parliament with remarkable speed."2  

9. After the bills were passed, Mikisew brought an application for judicial review. Mikisew 

did not challenge the legislation directly or seek to interfere with its passage in Parliament, but 

sought declaratory relief in respect of the failure of the Crown to consult in the development of 

the changes to the federal environmental laws before they were introduced in Parliament. 

2  2014 FC 1244 at para 104 ("FC Decision") [Tab 2A]. 
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Mikisew sought relief that would compel the Crown to consult about measures to remedy the 

breach. 

10. An extensive factual record was introduced on a number of matters including: 

a. the background of the Treaty, 

b. the development of Mikisew's territory, 

c. the efforts Mikisew made to consult with the Crown about development, 

d. Mikisew's reliance on the federal environmental regime then in place, 

e. the lack of consultation about the changes to the federal environmental regime, 

f. the public policy value of consultation about legislation generally, 

g. the availability of consultation within the legislative process, 

h. the internal development of the legislation at issue, and 

i. the internal processes followed by the government in developing policies, 

regulations and laws generally. 

11. The evidentiary record is undisputed and the resolution of this case did not require 

weighing evidence or making credibility findings.3  

Decision of the Federal Court 

12. Mr. Justice Hughes of the Federal Court heard the application for judicial review. He 

allowed the application in part. 

13. First, Hughes J. considered whether the proceedings were precluded from the scope of 

judicial review under s.2(2) of the Federal Courts Act. He found that s. 2(2) was not engaged as 

Mikisew was "seeking to engage the process that Ministers of the Crown undertake before 

legislation has been drafted and presented to Parliament" rather than interfere with Parliamentary 

functions, such as introducing a bill into Parliament.4  

3  FC Decision at paras 10-13 [Tab 2A]. 
4  FC Decision at para 22 [Tab 2A]. 
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14. Second, Hughes J. considered whether the existence and discharge of the duty to consult 

in the pre-legislative stage was justiciable. He held that the issue of whether the duty to consult 

applies to the decisions at issue had sufficient legal content to attract judicial review.5  However, 

he found that the Court could not intervene even in the conduct of the executive branch in 

respect of legislative action before the legislation had been introduced in Parliament based on the 

separation of powers doctrine.6  

15. Third, Hughes J. considered whether the duty to consult had been triggered. He found the 

legislative provisions had the potential to adversely affect Mikisew's Treaty 8 rights and that the 

duty to consult arose at the lower end of the Haida spectrum.7  

16. Ultimately, the Court found that the Crown breached its duty to Mikisew when the bills 

were introduced into Parliament. The Court declined to grant further relief holding that it would 

not be useful and that the Court should defer to the executive branch to respond to the Court's 

declaration as in Canada (Prime Minister) v. Khadr.8  

The Federal Court of Appeal 

17. Canada appealed the decision and argued that legislative action is immune from judicial 

review and that the duty to consult does not arise with respect to legislative processes. Mikisew 

cross appealed and argued that the duty arises at an earlier point in the law-making process and 

was subject to judicial review in those earlier stages. 

18. The Federal Court of Appeal allowed Canada's appeal and dismissed Mikisew's cross-

appeal. The majority of the Court of Appeal (De Montigny and Webb JJA.), with reasons by De 

Montigny JA., decided that: 

a. Sections 18.1 and 2(2) of the Federal Courts Act precluded the review of the 

Ministers in their legislative function; and 

5  FC Decision at para 29 [Tab 2A]. 
6  FC Decision at para 72 [Tab 2A]. 
7  FC Decision at paras 93, 102 [Tab 2A]. 
8  [2010] 1 SCR 44 at para 37. 
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b. the separation of powers doctrine precludes the application of the duty to consult 

in respect of legislative processes as a "legal requirement".9  

19. The Court held that the only recourse for First Nations whose rights may be impacted by 

the development of legislation was to "lobby government officials or members of Parliament" or 

seek to be heard by Parliamentary committees once legislation is introduced.1°  

20. The minority (Pelletier JA.) held that the issue of whether s. 2(2) of the Federal Courts 

Act applied did not have to be determinative. He held that given the nature of the facts and the 

relief sought, the relief would either be available in an action or an application for judicial review 

and that the choice of process was at best a curable procedural irregularity." 

21. The minority held that the justiciability issue was a duty to consult issue that conflates the 

question of whether the duty to consult arises and how it is to be given effect if it did. Pelletier 

JA. rejected the proposition that legislative action precluded the duty to consult by noting that the 

application of the duty to consult should not depend on whether a project was approved by 

executive act or special legislation.12  Instead, Pelletier JA. held that the crucial distinction was 

between specific legislation which might target a First Nation or its territory as opposed to 

"legislation of general application." He held that while the former could trigger the duty to 

consult, "the duty to consult is not triggered by legislation of general application whose effects 

are not specific to particular Aboriginal peoples or to the territories in which they have or claim 

an interest."13  

9  FC Appeal Decision at para 60 [Tab 2C]. 
1°  FC Appeal Decision at para 62 [Tab 2C]. 
11  FC Appeal Decision at paras 70-83 [Tab 2C]. 
12  FC Appeal Decision at para 87 [Tab 2C]. 
13  FC Appeal Decision at paras 89-92 and 100 [Tab 2C]. 
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PART II — QUESTIONS IN ISSUE 

22. If leave is granted, the proposed appeal will likely raise these issues: 

Issue 1: Does the separation of powers preclude the duty to consult from arising as a 

justiciable legal duty of the executive in respect of the decisions and course of 

conduct of the executive branch in the development of legislation? 

Issue 2: Is judicial review of the decisions and course of conduct of the executive branch 

in the development of legislation in Parliament precluded by ss. 2(2) or s. 18.1 of 

the Federal Courts Act? 

Issue 3: Is the duty to consult in respect of legislative processes triggered only by First 

Nation specific legislation and not general legislation? 

Issue 4: Does the separation of powers preclude the duty to consult arising as justiciable 

legal duty on the executive in respect of the decisions and course of conduct of 

the executive in the development of legislation until its introduction in 

Parliament? 

Issue 5: If the courts below erred in respect of any of these issues, what remedy should be 

given? 

PART III — ARGUMENT 

Overview 

23. The proposed appeal engages questions of law that are of significant public importance 

and ripe to be directly answered by this Court. The question of whether the Crown has a duty to 

consult First Nations before undertaking significant legislative change that has the potential to 

adversely affect their s. 35 rights affects governments and First Nations across the country. The 

decisions of the courts below create inconsistencies with this Court's existing s. 35 jurisprudence 

that mark a significant step away from this Court's longstanding efforts to ensure First Nations' 

rights and interests are treated as justiciable legal issues and that the duty to consult is used to 
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further reconciliation between the Crown and First Nations. For these reasons, and those set out 

in the following paragraphs, leave to appeal should be granted. 

The Issues Present a Novel Constitutional Issue 

24. The issues raised by the proposed appeal deal with novel questions relating to whether 

the Crown has a justiciable constitutional duty to consult with First Nations when government is 

undertaking law making processes. 

25. Whether or not the duty to consult is justiciable in these circumstances is of profound 

importance to First Nations. The Federal Court of Appeal took the view that the duty to consult 

with respect to legislative action could be superintended politically rather than judicially. This 

Court has been cautious about Crown duties to First Nations being viewed as matters of political 

trust, and observed the historical failings of the government to treat rights of Aboriginal people 

as legal rights.'4  

26. It is thus no comfort to First Nations, and runs contrary to the trend in the law, to again 

relegate the protection of First Nations constitutional rights in the legislative process to the 

goodwill of politicians. 

The Appeal Engages a Conflict between the Courts that Should be Dealt with Uniformly 

27. This case raises the issue of whether or not the courts can impose additional procedural 

obligations on legislative process. As indicated by the majority of the Federal Court of Appeal 

14  In Guerin v. The Queen, [1984] 2 SCR 335 this Court firmly rejected the treatment of the 

fiduciary duty as a political rather than legal obligation and affirmed the principle that the 

Crown's conduct is subject to judicial supervision. In R v. Sparrow, [1990] 1 SCR 1075 

("Sparrow"), p. 1103 this Court observed that historically the rights of aboriginal peoples were 

virtually ignored as legal rights. Similarly, in the Reference re Secession of Quebec, [1998] 2 

SCR 217 at para 82 the Court recognized the constitutional protection of Aboriginal and Treaty 

rights as an important step of achieving the constitutional imperative of protecting minorities. 
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"there is a clear tension in the case law between the doctrine of the separation of powers and the 

duty to consult."15  

The Questions in Issue have far reaching Application for Government Practice 

28. In light of this Court's recent decision to expand provincial legislative jurisdiction to 

infringe Aboriginal and Treaty rights under the s. 35 framework, which includes the duty to 

consult, the issues on this appeal will affect government practice for provincial and federal 

governments alike.16  

29. The implications of this case for provincial practice are particularly serious. The former 

division of powers analysis provided First Nations with clear justiciable protection against 

provincial interference through legislation. This Court abandoned the division of powers 

protection in favour of duty to consult and s. 35 protections. The majority decision in the Court 

below threatens a judicial "bait and switch." The Court below takes away the ability of First 

Nations to rely on a core aspect of those protections against provincial legislation. If the majority 

decision stands, the duty to consult in respect of provincial legislation will be converted into a 

non-justiciable, political protection, whether in an infringement context or an independent 

challenge to a breach of the duty. This would be a profound and far-reaching change in the 

nature of the protection offered to First Nations in relation to provincial government actions. 

The Consequences of the Appeal may Extend to All Canadians 

30. Mikisew sought review of the preparatory steps leading up to the introduction of 

legislation that matters to all Canadians. As outlined by Hughes J., the legislative changes 

effectively deregulated a wide range of activities, removing them from federal supervision, and 

significantly narrowed the scope of federal environmental protections. 

31. Furthermore, following the decision of Hughes J. the federal government decided to 

undertake a comprehensive review of its environmental and regulatory processes, which includes 

15  FC Appeal Decision at para 40 [Tab 2C]. 
16  Tsilhqot'in Nation v. British Columbia, [2014] 2 SCR 257, 2014 SCC 44 ("Tsilhqot'in') at 
para 152; Grassy Narrows First Nation v. Ontario (Natural Resources) ("Grassy Narrows'), 
[2014] 2 SCR 447 at para 53. 
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31. Furthermore, following the decision of Hughes J. the federal government decided to 

undertake a comprehensive review of its environmental and regulatory processes, which includes 

                                                           
15 FC Appeal Decision at para 40 [Tab 2C]. 
16 Tsilhqot’in Nation v. British Columbia, [2014] 2 SCR 257, 2014 SCC 44 (“Tsilhqot’in”) at 

para 152; Grassy Narrows First Nation v. Ontario (Natural Resources) (“Grassy Narrows”), 

[2014] 2 SCR 447 at para 53.  
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restoring lost protections to the Fisheries Act and the Navigation Protection Act. The government 

stated that consultation would be a key part of the review, and included a process for consulting 

First Nations.17  Although this process is ongoing, it is critical for First Nations to know whether 

this process of consultation is being carried out as a discretionary matter of good policy or must 

be carried out pursuant to the government's constitutional the duty to consult. 

The Issues Relate Solely to a Point of Law 

32. As noted by the Federal Court and Federal Court of Appeal the facts are largely 

undisputed. The issues in this case are raised in the context of a complete record and confined to 

questions of law. 

33. The key facts are not in dispute: Mikisew has Treaty rights; the Crown had notice of 

Mikisew's Treaty rights; the legislation had the potential to adversely affect Mikisew's Treaty 

rights; and no consultation was carried out. 

34. The record comprehensively deals with the pre-legislative and legislative history of the 

legislation in question as well as the policy background to the process and issues before the 

Court. There were extensive cross-examinations that shed further light on the relevant processes, 

the actions of the parties and the relevant policy considerations. 

The Justiciability of the Duty to Consult with Respect to Legislative Action Needs Jurisprudential 
Certainty and Clarity 

35. Although in Rio Tinto this Court left open the question of whether legislative action gave 

rise to the duty to consult, it has given strong indications in other cases, contrary to the Federal 

Court of Appeal decision, that the duty to consult can be applied in a justiciable manner to assess 

the constitutionality of a legislative act. 

36. In Sparrow, this Court considered the constitutionality of a regulation passed by the 

Governor-in-Council limiting net sizes and held that to justify an infringement the government 

was required to demonstrate that it consulted with affected First Nations. However, under the 

17  Affidavit of Claire Truesdale, sworn February 2, 2017 [Tab 4B]. 
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reasoning of the court below, given the legislation in question was of a general nature, the 

government would have had no justiciable duty to consult to justify an infringement. 

37. In R. v. Badger's this Court considered the constitutionality of s. 26(1) of the Wildlife 

Act, S.A. 1984, c. W-9.1.. Cory J., for the majority, found that s. 26(1) infringed the Treaty 6 

rights of the accused. To justify the infringement, he held that the trial court must consider 

whether the Crown discharged its duty to consult in respect of this general legislation as 

articulated in Sparrow. Sopinka J , would have found that the right in question arose under the 

Natural Resources Transfer Agreement rather than Treaty 6 but agreed with the Cory J.'s 

approach to justification, including considering consultation as a part of the justification test. 

This is inconsistent with the reasoning of the court below that the duty to consult does not arise 

as a justiciable duty at all (the majority) or does not arise as a duty in respect of general 

legislation (the minority). 

38. In Delgamuukw this Court held there is always a duty to consult when the government is 

considering measures that might adversely affect s. 35 Rights. Lamer J., said: "[s]ome cases may 

even require the full consent of an aboriginal nation, particularly when provinces enact 

hunting and fishing regulations in relation to aboriginal lands" [emphasis added].19  This 

Court did not distinguish between legislative and non-legislative decision making in applying the 

duty to consult to the enactment of hunting and fishing regulations. Further, this Court, as in 

Sparrow, did not limit the duty to consult to "specific" legislation as opposed to "general" 

legislation. 

39. In Haida20  and Mikisew 21  this Court affirmed the duty to consult as a free-standing 

principle triggered whenever the Crown contemplated conduct that had the potential to adversely 

affect s. 35 Rights. This Court rejected the contention that the duty to consult was only triggered 

where an infringement of the rights had occurred. This was especially critical in the context of 

18  R v. Badger, [1996] 1 SCR 771 at paras 2, 9, 20, 94-95. 
19  Delgamuukw v. British Columbia, [1997] 3 SCR 1010 ("Delgamuukw") at para 168. 
20  Haida Nation v. British Columbia (Minister of Forests), [2004] 3 SCR 511, 2004 SCC 73 
("Haida") at paras 32, 38. 
21  Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), [2005] 3 SCR 388, 
2005 SCC 69 ("Mikisew") at para 34. 
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Treaty rights where there are many examples of Crown conduct that could adversely affect, but 

not infringe Treaty rights. 

40. In Rio Tinto, this Court made it clear that to operate effectively the duty to consult 

extends to "strategic, higher level decisions" that may have an impact on Aboriginal claims and 

rights22  even if these decisions have no "immediate impact on lands and resources."23  

41. In Tsilqhot'inu this Court held that the duty to consult applied to infringements of 

Aboriginal title as a freestanding obligation on the Crown in both the legislative and decision-

making context. This Court first considered the decision-making context and clearly affirmed the 

duty to consult as a justiciable duty imposed before any determination of rights or infringement: 

[77] To justify overriding the Aboriginal title-holding group's wishes on the 
basis of the broader public good, the government must show: (1) that it 
discharged its procedural duty to consult and accommodate; (2) that its 
actions were backed by a compelling and substantial objective; and (3) that the 
governmental action is consistent with the Crown's fiduciary obligation to the 
group: Sparrow. 
... 
[80] Where Aboriginal title is unproven, the Crown owes a procedural duty 
imposed by the honour of the Crown to consult and, if appropriate, 
accommodate the unproven Aboriginal interest. 

[93] Prior to the declaration of Aboriginal title, the Province had a duty to 
consult and accommodate the claimed Tsilhqot'in interest in the land. 

42. This Court then went on to consider how the duty applied to laws of general application 

(in that case, the Forest Act). Rejecting the notion that the Forest Act did not apply by virtue of 

the division of powers, this Court held that the s. 35 framework governed and said as follows in 

respect of the infringement analysis: 

[125] As discussed earlier, to justify an infringement, the Crown must 
demonstrate that: (1) it complied with its procedural duty to consult with the 
right holders and accommodate the right to an appropriate extent at the stage 
when infringement was contemplated; (2) the infringement is backed by a 
compelling and substantial legislative objective in the public interest; and (3) the 

22  Rio Tinto, supra at para 44. 
23  Rio Tinto, supra at para 47. 
24  Tsilhqot'in, supra. 
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benefit to the public is proportionate to any adverse effect on the Aboriginal 
interest. This framework permits a principled reconciliation of Aboriginal rights 
with the interests of all Canadians. 

Again, this is inconsistent with the view of the majority in the court below that the duty to 

consult in respect of legislative acts is not justiciable and the minority, that it does not arise in 

respect of general legislation. 

43. In Grassy Narrows25  this Court was faced with the narrow question of deciding whether 

the doctrine of interjurisdictional immunity applied to protect Treaty rights from provincial 

interference. This Court rejected this notion holding that the principles described in Tsilhqoein 

applied, including the duty to consult. 

44. As a result, a long line of jurisprudence from this Court has found that the duty to consult 

applies to legislative action and is justiciable, at least in the context of the infringement analysis. 

45. Further, this Court has twice rejected the notion that the duty is confined to enforcement 

only in the context of the infringement analysis. This is especially significant in the context of 

Treaty rights where the decisions in Mikisew and Grassy Narrows substantially raise the 

threshold for proving infringement of Treaty rights. Limiting the duty to consult to the 

infringement context would effectively render the duty irrelevant in the treaty context. 

46. The majority in the court below held that the duty to consult is not justiciable as a matter 

of law regardless of where it is being considered. The majority's analysis does not distinguish 

between the context of free-standing judicial review of the duty to consult or its analysis in the 

context of the infringement analysis — in its view, in both cases it would be an improper intrusion 

into the legislature's sphere of power and therefore improper. Such a view cannot be reconciled 

with this Court's explicit ruling in Badger and Tsilhqoein where the courts had to assess and 

determine whether the duty to consult had been satisfied in assessing the justification of any 

legislative infringement. 

25  Grassy Narrows, supra at para 53. 
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47. The majority properly recognized that the courts have no role in regulating the internal 

affairs of Parliament or the legislatures or the actions of parliamentarians as parliamentarians. 

Courts cannot interfere with a Minister drafting a bill and introducing it in Parliament or dictate 

to Parliament how it must carry out debates, committee meetings or hearings.26  However, this is 

a privilege of Parliament and parliamentarians and not of the executive. In failing to make this 

distinction, the majority over-extended the principle of parliamentary sovereignty or the 

separation of powers to protect not only parliamentarians as parliamentarians, but also the 

executive and its members acting as the government. 

48. This Court recently recognized the distinction between Parliament and the executive for 

the purpose of considering pre-legislative consultation in British Columbia Teachers' 

Federation v. British Columbia27  where this Court adopting the decision of Donald JA., in the 

British Columbia Court of Appea1,28  held British Columbia's pre-legislative consultation was 

inadequate to discharge the consultation duties that arose under the Canadian Charter of Rights 

and Freedoms. Donald JA., observed that while what was at issue in the case was the validity of 

legislative passed by the legislature, the consultation was carried out by the executive and the 

executive's actions could be scrutinized in assessing whether the legislation offended the 

Charter. This also answers the argument based on s. 2(2) (as noted by Pelletier JA., and Hughes 

J.). 

49. This distinction was also articulated by the Alberta Court of Appeal in Tsuu T'ina29  

where the Court explained how the duty to consult could be applied in the legislative context as 

follows: 

[55] Accordingly, even if the Legislature itself does not have a duty to consult 
prior to passing legislation, the duty may still fall upon those assigned the task 
of developing the policy behind the legislation, or upon those who are charged 
with making recommendations concerning future policies and actions. Here, the 

26 Reference Re Canada Assistance Plan (B.C.), [1991] 2 SCR 525, 1991at 558-559; Federal 
Courts Act, s.2(2). 
27  2016 SCC 49 ("BC Teachers"). The majority did not have the benefit of this decision at the 

time of hearing and this decision was rendered shortly before the majority rendered its decision. 

28  British Columbia Teachers' Federation v. British Columbia, 2015 BCCA 184 at 289. 
29  Tsuu T'ina Nation v. Alberta (Environment), 2010 ABCA 137 ("Tsuu T'ina") at para 55. 
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Director and the Department of the Environment were directed to develop a water 
management plan for the purpose of making recommendations to the Lieutenant 
Governor in Council for his approval. The Water Act requires consultation with 
stakeholders in developing a plan. The situation appears similar to that spoken of 
by Slatter J.A. above, where he recognized that consultation may be appropriate 
in the case of a study group established to make regulations respecting the 
fisheries covered in Treaty 7. [emphasis added] 

50. The majority distinguished this case by saying it only extended to legislatively mandated 

processes. However, this ignores the pre-legislative process suggested above which is consistent 

with the distinction drawn by Donald JA. in the BC Teachers case. 

51. The minority decision rejects the argument that the duty to consult is not justiciable in the 

context of a legislative decision and so the issue above does not arise. Instead the minority 

decision holds that the duty to consult does not arise at all in the context of general legislation. 

This is contrary to the rulings in Badger (where the Wildlife Act was at issue) and Tsilqhot'in 

(where the Forest Act was at issue) which draw no distinction between special or targeted laws 

or laws of general application. Indeed, laws of general application which regulate hunting, 

fishing, land access, land planning, land disposition, mining, forestry and resource extraction all 

have the potential to have profound impacts on First Nations' rights and for those rights to be 

affected inadvertently or without a true appreciation of how those rights are being affected —

precisely the problems the duty to consult is directed at addressing. 

The Appeal engages Issues that are Critical to the Process of Reconciliation 

52. This Court has repeatedly put the duty to consult at the heart of the process of 

reconciliation between aboriginal peoples and non-aboriginal peoples: the duty is engaged when 

Aboriginal rights are threatened; it is engaged when treaty rights are threatened; and it is one of 

the necessary pre-conditions the Crown must satisfy to justify a breach of a s. 35 Right. 

53. This case engages the process of reconciliation in respect of one of the most important 

and far-reaching exercises of the Crown's power to affect Aboriginal peoples and their rights -

development of a statute. This power engages the whole machinery of the state, including the 

executive and Parliament, and binds all Canadians as law unless subsequently amended by 

Parliament or ruled unconstitutional by a court. Statutes can profoundly affect s. 35 Rights and 
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their adverse affects cannot be easily fixed by administrative or executive action. For these 

reasons it is here that it is most critical that the voices and views of First Nations be heard and 

considered before the Crown advances a legislative agenda that may have profound negative 

effects — whether intended or not — on indigenous peoples. 

54. It would be inconsistent with the process of reconciliation to articulate a duty that applies 

to minor executive actions and then, as the Court of Appeal has done, exclude the duty when the 

Crown is making decisions about law that can determine how future decisions are carried out. To 

be sure, it would hardly advance reconciliation to impose consultation duties on a park 

administrator imposing a temporary hunting ban in a park but impose no consultation duties on 

the Crown imposing a permanent hunting ban in all parks simply because the Crown chose to 

achieve this end by legislation rather than administrative decision. Yet this is the result created 

by the decision of the Federal Court of Appeal. 

55. It is particularly troubling that the Federal Court of Appeal has tipped the delicate balance 

of reconciliation on the basis of what appears to be a concern about imposing burdens on the 

government's policy development or legislative practices. This in terrorem conclusion is 

unsupported by both the law and the record. 

56. First, the Federal Court of Appeal ignored this Court's recognition that the government 

has a discretion to design a reasonable consultation policy that is appropriate for the 

circumstances as long as it meets the basic criteria for the duty to consult.3°  The law-making 

process itself as described by the government is a lengthy process that is flexible31  and allows for 

public consultation at various stages. 

57. Second, the evidence shows that the government's own policies highlight the importance 

of consultation when making regulations or policies may affect First Nations.32  The evidence in 

3°  Haida, supra at paras 51 and 62. 
31  Guide to Making Federal Acts and Regulations, 2d ed., 2001; Affidavit of Douglas Nevison, 
Exhibit H, Appeal Book, vol. 19 at 5752 [Tab 4A]. 
32  FC Appeal Decision at para 61 [Tab 2C]. 
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the record showed that the Federal government was in fact able to consult with respect to 

legislative initiatives when it chose to do so and has developed mechanisms to do so. 

58. The implications of this appeal for the process of reconciliation, particularly in light of 

the potential injustices that may arise if some of the actions of executive branch with the most 

potential to adversely impact s. 35 Rights are shielded from judicial review, add another element 

to the importance of this case. 

Part IV — Submissions on Costs 

59. This is an important case of national importance and public interest. The issues at stake 

are not peculiar to or limited to Mikisew but instead apply to all First Nations and governments 

in Canada. 

60. This case is in the nature of a test case and it is appropriate that costs of this application 

be awarded to Mikisew in any event of the cause. 

Part V — Order Sought 

61. This appeal gives rise to a matter of national, public importance and also demonstrates 

good grounds of appeal. On this basis the Court should grant leave to appeal to Mikisew to allow 

it to appeal the decision of the Federal Court of Appeal with costs in any event of the cause. 

All of which is respectfully submitted, on this 6th  day of February, 2017. 

Robert J.M. Janes, QC 
Counsel for the Applicant 

Karey M. Brooks 
Counsel for the Applicant 



17 

PART VI — TABLE OF AUTHORITIES 
CASES AT PARAGRAPH(S) 

British Columbia Teachers' Federation v. British Columbia,  2016 48, 50 
SCC 49 

British Columbia Teachers' Federation v. British Columbia,  2015 48 
BCCA 184 

Canada (Prime Minister) v. Khadr,  [2010] 1 SCR 44 16 

Delgamuukw v. British Columbia,  [1997] 3 SCR 1010 38 

Grassy Narrows First Nation v. Ontario (Natural Resources), 28, 43, 45 
[2014] 2 SCR 447, 2014 SCC 48 

Guerin v. The Queen,  [1984] 2 SCR 335 25 

Haida Nation v. British Columbia (Minister of Forests),  [2004] 3 15, 39, 56 
SCR 511, 2004 SCC 73 

Mikisew Cree First Nation v. Canada (Minister of Canadian 39, 45 
Heritage),  [2005] 3 SCR 388, 2005 SCC 69 

R. v. Sparrow,  [1990] 1 SCR 1075 25, 36-38, 41 

R. v. Badger,  [1996] 1 SCR 771 37, 46, 51 

Reference Re Canada Assistance Plan (B.C.),  [1991] 2 SCR 525. 47 

Reference re Secession of Quebec,  [1998] 2 SCR 217 25 

Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council,  [2010] 2 SCR 1, 35, 40 
650, 2010 SCC 43 

Tsilhqot'in Nation v. British Columbia,  [2014] 2 SCR 257, 2014 28, 41, 43, 46, 51 
SCC 44 

Tsuu T 'ina Nation v. Alberta (Environment),  2010 ABCA 137 49 

OTHER SOURCES 

Guide to Making Federal Acts and Regulations, 2d ed., 2001 56 

17 
 

PART VI – TABLE OF AUTHORITIES 

CASES  AT PARAGRAPH(S)  

 

British Columbia Teachers' Federation v. British Columbia, 2016 

SCC 49 

 

48, 50 

British Columbia Teachers’ Federation v. British Columbia, 2015 

BCCA 184 

 

48 

Canada (Prime Minister) v. Khadr, [2010] 1 SCR 44 16 

Delgamuukw v. British Columbia, [1997] 3 SCR 1010 

 

38 

Grassy Narrows First Nation v. Ontario (Natural Resources), 

[2014] 2 SCR 447, 2014 SCC 48 

 

28, 43, 45 

Guerin v. The Queen, [1984] 2 SCR 335 

 

25 

Haida Nation v. British Columbia (Minister of Forests), [2004] 3 

SCR 511, 2004 SCC 73 

 

15, 39, 56 

Mikisew Cree First Nation v. Canada (Minister of Canadian 

Heritage), [2005] 3 SCR 388, 2005 SCC 69 

 

39, 45 

R. v. Sparrow, [1990] 1 SCR 1075 

 

25, 36-38, 41 

R. v. Badger, [1996] 1 SCR 771 

 

37, 46, 51 

Reference Re Canada Assistance Plan (B.C.), [1991] 2 SCR 525. 

 

47 

Reference re Secession of Quebec, [1998] 2 SCR 217 

 

25 

Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, [2010] 2 SCR 

650, 2010 SCC 43  

 

1, 35, 40 

Tsilhqot’in Nation v. British Columbia, [2014] 2 SCR 257, 2014 

SCC 44 

 

28, 41, 43, 46, 51 

Tsuu T’ina Nation v. Alberta (Environment), 2010 ABCA 137 

 

49 

OTHER SOURCES  

 

 

Guide to Making Federal Acts and Regulations, 2d ed., 2001  

 

56 

 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc49/2016scc49.html?autocompleteStr=2016%20scc%2049&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc49/2016scc49.html?autocompleteStr=2016%20scc%2049&autocompletePos=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7842/index.do
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii302/1997canlii302.html?autocompleteStr=1997%203%20scr%201010&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2014/2014scc48/2014scc48.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/1984/1984canlii25/1984canlii25.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2004/2004scc73/2004scc73.html?autocompleteStr=2004%203%20scr%20511&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2005/2005scc69/2005scc69.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2005/2005scc69/2005scc69.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii104/1990canlii104.html?autocompleteStr=r%20v%20sparrow&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii236/1996canlii236.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii74/1991canlii74.html?resultIndex=2
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii793/1998canlii793.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2010/2010scc43/2010scc43.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2014/2014scc44/2014scc44.html?resultIndex=1
https://www.canlii.org/en/ab/abca/doc/2010/2010abca137/2010abca137.html?resultIndex=1
http://www.pco.gc.ca/docs/information/publications/legislation/pdf-eng.pdf


18 

PART VII — STATUTORY PROVISIONS 

Federal Courts Act, s.2(2). 

Senate and House of Commons 
(2) For greater certainty, the expression 
federal board, commission or other 
tribunal, as defined in subsection (1), does 
not include the Senate, the House of 
Commons, any committee or member of 
either House, the Senate Ethics Officer, the 
Conflict of Interest and Ethics Commissioner 
with respect to the exercise of the jurisdiction 
or powers referred to in sections 41.1 to 41.5 
and 86 of the Parliament of Canada Act or the 
Parliamentary Protective Service. 

Senat et Chambre des communes 
(2) Il est entendu que sont egalement exclus 
de la definition de office federal le Senat, la 
Chambre des communes, tout comite ou 
membre de l'une ou l'autre chambre, le 
conseiller senatorial en ethique, le 
commissaire aux conflits d'interets et a 
l'ethique a l'egard de l'exercice de sa 
competence et de ses attributions visees 
aux articles 41.1 a 41.5 et 86 de la Loi sur le 
Parlement du Canada et le Service de 
protection parlementaire. 

Federal Courts Act, s.18.1. 

Application for judicial review 
18.1 (1) An application for judicial review 
may be made by the Attorney General of 
Canada or by anyone directly affected by the 
matter in respect of which relief is sought. 

Time limitation 
(2) An application for judicial review in 
respect of a decision or an order of a federal 
board, commission or other tribunal shall be 
made within 30 days after the time the 
decision or order was first communicated by 
the federal board, commission or other 
tribunal to the office of the Deputy Attorney 
General of Canada or to the party directly 
affected by it, or within any further time that a 
judge of the Federal Court may fix or allow 
before or after the end of those 30 days. 

Grounds of review 
(4) The Federal Court may grant relief under 
subsection (3) if it is satisfied that the federal 
board, commission or other tribunal 
(a) acted without jurisdiction, acted beyond 
its jurisdiction or refused to exercise its 
jurisdiction; 

Demande de controle judiciaire 
18.1 (1) Une demande de controle judiciaire 
peut etre presentee par le procureur general du 
Canada ou par quiconque est directement 
touché par l'objet de la demande. 

Delai de presentation 
(2) Les demandes de controle judiciaire sont a 
presenter dans les trente jours qui suivent la 
premiere communication, par l'office federal, 
de sa decision ou de son ordonnance au 
bureau du sous-procureur general du Canada 
ou a la partie concernee, ou dans le delai 
supplementaire qu'un juge de la Cour federale 
peut, avant ou apres l'expiration de ces trente 
jours, fixer ou accorder. 

Motifs 
(4) Les mesures prevues au paragraphe (3) 
sont prises si la Cour federale est convaincue 
que l'office federal, selon le cas : 
a) a agi sans competence, outrepasse celle-ci 
ou refuse de l'exercer; 
b) n'a pas observe un principe de justice 
naturelle ou d'equite procedurale ou toute 
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(b) failed to observe a principle of natural 
justice, procedural fairness or other procedure 
that it was required by law to observe; 
(c) erred in law in making a decision or an 
order, whether or not the error appears on the 
face of the record; 
(d) based its decision or order on an 
erroneous finding of fact that it made in a 
perverse or capricious manner or without 
regard for the material before it; 
(e) acted, or failed to act, by reason of fraud 
or perjured evidence; or 
(f) acted in any other way that was contrary to 
law 

Defect in form or technical irregularity 
(5) If the sole ground for relief established on 
an application for judicial review is a defect 
in form or a technical irregularity, the Federal 
Court may 
(a) refuse the relief if it finds that no 
substantial wrong or miscarriage of justice 
has occurred; and 
(b) in the case of a defect in form or a 
technical irregularity in a decision or an order, 
make an order validating the decision or 
order, to have effect from any time and on 
any terms that it considers appropriate  

autre procedure qu'il etait legalement tenu de 
respecter; 
c) a rendu une decision ou une ordonnance 
entachee d'une erreur de droit, que celle-ci 
soit manifeste ou non au vu du dossier; 
d) a rendu une decision ou une ordonnance 
fond& sur une conclusion de fait erronee, 
tiree de fawn abusive ou arbitraire ou sans 
tenir compte des elements dont it dispose; 
e) a agi ou omis d'agir en raison d'une fraude 
ou de faux temoignages; 
f) a agi de toute autre fawn contraire a la loi. 

Vice de forme 
(5) La Cour federale peut rejeter toute 
demande de controle judiciaire fond& 
uniquement sur un vice de forme si elle 
estime qu'en l'occurrence le vice n'entraine 
aucun dommage important ni deni de justice 
et, le cas echeant, valider la decision ou 
l'ordonnance entachee du vice et dormer effet 
a celle-ci selon les modalites de temps et 
autres qu'elle estime indiquees. 
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