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OVERVIEW 

1. Parliamentary sovereignty is a deeply rooted constitutional principle which sets out the 

relationship between the courts and Parliament. The jurisprudence of this Court, and others, has 

been unequivocal that the courts should not be involved in or supervise any part of the law-making 

process of Parliament.  

2. The duty to consult is firmly secured in s. 35 of the Constitution Act, 1982 and the Honour 

of the Crown and has been repeatedly confirmed by this Court to apply to Crown conduct. As this 

Court noted in Clyde River, the “Crown” is commonly used to symbolize and denote executive 

power. 

3. If the Federal Court is found to have the requisite jurisdiction to issue the declarations sought 

by the appellants, this appeal then focusses on the relationship between parliamentary sovereignty, 

the law-making process of Parliament, and the duty to consult Indigenous peoples. The duty to 

consult is not engaged by Parliament’s law-making power, such that the duty to consult and 

Parliamentary sovereignty do not overlap in this appeal. 

4. The principle of parliamentary sovereignty and the duty to consult do not overlap because 

the courts cannot supervise the law-making process in Parliament and the Crown (the Executive) 

does not control that process. In this appeal it is important to note that not all actions of Ministers 

and their government departments are executive acts. Ministers, as members of the legislature, are 

also involved in acts, such as the development of legislation, that are part of the law-making process 

of Parliament. Parliamentary sovereignty and the duty to consult only purport to overlap in this 

case because the appellants have taken the position that the decision of Cabinet to propose 

legislation to Parliament is not part of the law-making process of Parliament and is therefore subject 

to the duty to consult. That position is inconsistent with the constitutional principles underlying 

our parliamentary system.  

5. Parliament is free to consult with Indigenous groups in the law-making process. As the courts 

below have noted, how that consultation unfolds must be left to Parliament. Respect for protected 
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rights (treaty and Aboriginal) under s. 35, where the law-making process is at issue, is met by the 

requirement for justification. Whether such consultations take place will be a significant factor in 

determining whether any infringement by legislation of s. 35 protected rights is justified. The 

absence of justification will lead to the inapplicability of the offending provisions under sections 

35 and 52 of the Constitution Act, 1982. 

PART I - THE FACTS 

A. THE NATURE OF THE APPELLANTS’ CLAIM 

6. Mikisew Cree First Nation (“Mikisew”), whose ancestors adhered to Treaty No. 8, have a 

right to hunt, fish and trap throughout the territory covered by that treaty.1  

7. The appellants did not challenge a specific decision or action of government. Instead, they 

challenged the introduction of Bill C-38 and Bill C-45 in Parliament in 2012 (collectively the 

“Bills”). This challenge came after both Bills were enacted into law. Together these Bills resulted 

in the repeal and replacement of the Canadian Environmental Assessment Act and the amendment 

of the Fisheries Act, the Species at Risk Act, the Canadian Environmental Protection Act and the 

Navigable Waters Protection Act, amongst other statutes.2   

8. The appellants alleged that the changes to these Acts reduced the types of projects subject to 

federal environmental assessment and review. That in turn affected how the appellants typically 

could express how proposed projects would affect their treaty rights to hunt, fish and trap and have 

those rights accommodated.  The appellants argue that they should have been consulted during the 

development and introduction of the Bills in Parliament.3 They accept that a “final decision” made 

by Parliament is not subject to court supervision but argue Cabinet’s decision to bring legislation 

to Parliament is not part of the law-making process.4  

                                                           
1 Federal Court of Appeal Judgment (“FCA Judgment”) at para 4, Appellants’ Record (“AR”) tab 
3, at 66. References are to the Majority’s Reasons unless otherwise noted.  
2 FCA Judgment at para 5. 
3 FCA Judgment at para 6. 
4 Appellants’ factum at paras 66-70, 77-78,108.  
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B. THE APPLICATION FOR JUDICIAL REVIEW  

9. No specific project, decision or order was identified in the appellants’ Notice of Application 

for judicial review. Rather, the appellants sought four general and unspecified declarations and one 

order, which in turn raise the issue of the application of the constitutional principle of parliamentary 

sovereignty. The declarations sought were:    

a) the Respondent Ministers have a duty to consult with the appellants regarding the 
development of environmental policies identified by the appellants; 

 

b) the Respondent Ministers had and continue to have a duty to consult the appellants 
regarding the “development and introduction of Bill C-38 and Bill C-45, to the extent the 
legislation passed or implemented environmental policies”; 

 

c) the Respondent Ministers breached and continue to breach such duties to consult; and 

 

d) the Respondent Ministers and the Governor in Council are required to consult on the 
“matters set out above” to ensure Canada “implements whatever measures are necessary 
for it to fulfil its obligations under Treaty 8.”5 

10. The order sought was equally broad. It asked that 

… the Ministers not take any further steps or actions that would reduce, remove, or limit 
Canada’s role in any environmental assessment that is being carried out, or that may be 
carried out in the future, in Mikisew Cree First Nation’s traditional territory until adequate 
consultation is complete.6 

11. The forward-looking declarations have since been abandoned. The relief sought now is 

limited to the pre-enactment period of the legislation and the declarations that the Crown had a 

duty to consult with the appellants concerning the “development” and introduction of legislation 

in Parliament and that it breached that duty. 7 

                                                           
5 Notice of Application dated January 8, 2013 at paras 1-4, tab 4, at 122.  
6 Notice of Application dated January 8, 2013 at para 5, tab 4, at 123. 
7 Appellants’ factum at paras 108, 115.  
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C. DECISIONS OF THE COURTS BELOW 

i) The Federal Court 

12. The Federal Court (Justice Hughes) started its analysis by determining that the underlying 

application was not precluded by subsection 2(2) of the Federal Courts Act,8 which specifically 

excludes the Senate, the House of Commons and other listed entities from the definition of “federal 

board, commission or other tribunal” found in ss. 2(1). That section determines the jurisdiction of 

the federal courts by setting out the definition of a federal board, commission or tribunal for 

purposes of the Federal Courts Act. Justice Hughes accepted that the application was not seeking 

to review the content of bills before Parliament, but rather the process undertaken before legislation 

is drafted and presented to Parliament. 9  

13. Justice Hughes then relied on the decision of this Court in Mikisew Cree First Nation v. 

Canada10 for the conclusion that where a duty is triggered and breached, a court may intervene and 

order a remedy for the breach even without doing a justification analysis.11 Justice Hughes then 

held that courts should not intervene to dictate a particular regulatory scheme for Parliament to 

impose upon the Crown, as Parliament is best placed to decide the procedure for the Crown to 

discharge its duty to consult. 12 In support of this conclusion he referred to decisions of this Court 

in Reference Re Canada Assistance Plan,13 Haida Nation14 and Rio Tinto.15  

14. Specifically, Justice Hughes concluded that the ministers were acting in their legislative 

capacity16 and that the effect of a court’s intervention after finding a duty to consult in the law-

                                                           
8 Federal Courts Act, RSC 1985, c F-7 as amended. 
9 Reasons for Judgment at para 22. 
10 Mikisew Cree First Nation v Canada, 2005 SCC 69 [Mikisew Cree Nation]. 
11 Reasons for Judgment at para 43. 
12 Reasons for Judgment at para 54. 
13 Reasons for Judgment at para 48; Reference Re Canada Assistance Plan, [1991] 2 SCR 525 at 
559 [Re Canada Assistance Plan]. 
14 Reasons for Judgment at para 52; Haida Nation v British Columbia (Minister of Forests), 2004 
SCC 73 at para 51 [Haida Nation]. 
15 Reasons for Judgment at para 53; Rio Tinto Alcan Inc. v Carrier Sekani Tribal Council, 2010 
SCC 43 at paras 55-58 [Rio Tinto]. 
16 Reasons for Judgment at para 66. 
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making process “would place procedural restraints upon Parliament and thus could stall the 

business of Parliament.”17 He added that Treaty No. 8 did not contain any special provisions that 

characterized the law-making process as “Crown action.” He concluded that even if there were a 

duty to consult, it could not trigger court intervention before a bill is introduced in Parliament. 18   

15. Justice Hughes proceeded on the assumption that the steps ministers take prior to the 

introduction of a bill in Parliament constitute Crown conduct that can give rise to a duty to 

consult.19  Although he accepted that there was no evidence of actual harm in relation to the 

changes to the legislation in the Bills, Justice Hughes, relying on this Court’s decision in Haida 

Nation, held that “potential risk” to the fishing and trapping rights had been shown, by the changes 

to the Navigation Protection Act and the Fisheries Act, thus triggering the duty to consult.20  He 

then found that in the circumstances of this case, the duty to consult could be triggered when the 

Bills were introduced into Parliament.21   

16. Since it was accepted that the provisions in the Bills had not been applied to any specific 

situations involving Mikisew, Justice Hughes found the extent of the duty to consult to be at the 

low end of the spectrum.22 He held that upon introduction of the Bills to Parliament, notice should 

have been given to Mikisew in respect of the provisions that “reasonably might have been expected 

to possibly impact upon their ‘usual vocations’ together with an opportunity to make 

submissions.”23  He declined to issue an injunction and held that since the Bills had passed into 

law a declaration that the parties must now consult was pointless.24  

                                                           
17 Reasons for Judgment at para 67. 
18 Reasons for Judgment at paras 71-72. 
19 Reasons for Judgment at para 84. 
20 Reasons for Judgment at paras 88-94. 
21 Reasons for Judgment at para 99. 
22 Reasons for Judgment at para 102. 
23 Reasons for Judgment at para 103; Court’s Judgment at para 1. 
24 Reasons for Judgment at paras 106, 109. 
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ii) Decision of the Majority of the Federal Court of Appeal 

a) Federal Court lacked Jurisdiction 

17. The majority (Justices de Montigny and Webb) noted that judicial review was concerned 

with “government action, and not with legislation.”25 This was reflected in the plain language of 

sections 2, 18(1) and 18.1 of the Federal Courts Act, which set out the jurisdiction of those courts. 

In the majority’s view, the two components that underlie the jurisdiction of the federal courts (an 

identifiable decision or order made by a federal board, commission or tribunal) were absent.26 As 

the majority noted, it is difficult to think of a discrete decision made by the Governor-in-Council 

or various ministers that would be the subject of this application for judicial review.27 

18. For that reason, the majority was critical of the Federal Court’s determination that there were 

“decisions” made by ministers acting in their legislative capacity that were at issue.28 The majority 

also noted that even if the trigger for a judicial review under the Federal Courts Act is that there 

be a “matter” at issue rather than a “decision”,29 a remedy still must be available under the Act. 30 

The majority pointed out that the powers of the Federal Court as set out in ss. 18.1(3) and (4) of 

the Act were “permeated with notions that partake to administrative law” and these terms were not 

the “kind of language used in relation to legislative action.” Therefore, to the extent the Governor-

in-Council and the ministers were acting in their legislative capacity in developing the Bills, 

judicial review would not be available to the appellants.31  

19. Justice de Montigny, for the majority, considered the argument of the appellants that the 

ministers were acting as Cabinet members and not members of Parliament during the policy 

development phase of law-making. He accepted that such a responsibility is part of their mandate 

as ministers but found that it flowed from the Constitution and our system of parliamentary 

                                                           
25 FCA Judgment at para 21. 
26 FCA Judgment at para 23. 
27 FCA Judgment at para 24. 
28 FCA Judgment at para 24. 
29 FCA Judgment at para 25, Air Canada v Toronto Port Authority Et Al, 2011 FCA 347 at para 
24 [Air Canada]. 
30 FCA Judgment at para 26. 
31 FCA Judgment at para 26. 
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democracy, and not from a legislative grant of authority.  He concluded that the power the ministers 

exercised during any part of the law-making process was not subject to judicial review.32  

20. The majority overturned the restrictive reading of subsection 2(2) of the Federal Courts Act 

made by the Federal Court. The majority took issue with the Federal Court’s determination that the 

process at issue was one undertaken by the ministers before legislation was drafted and presented 

to Parliament, thus avoiding the application of ss. 2(1).33 The majority noted that ss. 2(2) was meant 

to not only protect the “existing function of parliamentary privilege” but to “preclude judicial 

review of the legislative process at large.”34 The majority also held that the source of the powers 

of the ministers was legislative, derived from their position as members of Parliament and therefore 

not the proper subject for a judicial review application under the Federal Courts Act. 35 

b) No Duty to Consult in Legislative Process 

21. Citing this Court’s decision in Rio Tinto36  the majority held that the duty to consult attached 

not only to specific decisions that directly result in adverse impacts on resources, but also to 

“strategic, higher level decisions.”37 Turning to the question of whether Crown conduct that 

triggers the duty to consult includes legislative action, the majority agreed with the decision of the 

Alberta Court of Appeal in R. v. Lefthand. 38 There Slatter J.A. found that there was no obligation 

to consult prior to the passage of legislation because that would be an interference with the 

functioning of the legislature.39  

22. After reviewing the decisions of the Alberta Court of Appeal in Tsuu T’ina Nation40 and the 

Yukon Court of Appeal in Ross River Dena Council v. Government of Yukon,41 the majority 

                                                           
32 FCA Judgment at paras 28. 
33 FCA Judgment at para 32. 
34 FCA Judgment at para 32. 
35 FCA Judgment at para 38. 
36 Rio Tinto at note 15. 
37 FCA Judgment at para 46. 
38 R v Lefthand, 2007 ABCA 206 at para 38. 
39 FCA Judgment at para 47. 
40 Tsuu T’ina Nation v Alberta (Environment), 2010 ABCA 137 reference to para 55 [Tsuu T’ina 
Nation]. 
41 Ross River Dena Council v Government of Yukon, 2012 YKCA 14 at para 37. 
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concluded that “…[t]he self-restraint that courts have shown so far when called upon to impose a 

duty to consult in the context of the legislative process rests on solid, principled grounds.” 42  

23. The majority then canvassed the jurisprudence in support of the conclusion that the courts 

will only “come into the picture after legislation is enacted and not before.”43 Specifically the 

majority referred to cases from this Court such as Reference re Resolution to Amend the 

Constitution44; Wells v. Newfoundland45; and Reference Re Canada Assistance Plan.46 The 

majority noted that the distinction between the executive and Parliament that the appellants asserted 

was “devoid of any merit.”47 The majority then quoted from Justice Sopinka in Reference Re 

Canada Assistance Plan that “[a] restraint on the executive in the introduction of legislation would 

place a fetter on the sovereignty of Parliament itself” and then added that “[i]t is hard to conceive 

of a more explicit statement.”48 

24. After reviewing the decision of this Court in Health Services and Support Facilities 

Subsector Bargaining Assoc. v. British Columbia49 and Meredith v. Canada (Attorney General),50 

the majority acknowledged that a failure to consult could be problematic in a section 1 justification 

analysis if the legislation were under Charter scrutiny.51   

25. The majority held that the Federal Court erred by issuing a declaration that the Bills had the 

potential to harm the fishing and trapping rights of the appellants protected under Treaty No. 8 and 

that the appellants should have been given notice of those provisions and the opportunity to make 

                                                           
42 FCA Judgment at para 52. 
43 FCA Judgment at para 53. 
44 Re: Resolution to amend the Constitution, [1981] 1 SCR 753 at 785 [Resolution to amend the 
Constitution]. 
45 Wells v Newfoundland, [1999] 3 SCR 199 at para 59. 
46 Re Canada Assistance Plan at note 13, reference at 559. 
47 FCA Judgment at para 54. 
48 FCA Judgment at para 54. 
49 Health Services and Support - Facilities Subsector Bargaining Assn. v British Columbia, 2007 
SCC 27 at para 157 [Health Services and Support – Facilities Subsector Bargaining Assn.]. 
50 Meredith v Canada (Attorney General), 2015 SCC 2 para 45 [Meredith]. 
51 FCA Judgment at para 56. 
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submissions upon the introduction of each Bill into Parliament.52 The majority wrote: 

With all due respect, the Judge erred by issuing that declaration. Not only is it inconsistent 
with his previous findings that courts shall not intervene in the law-making process as it 
would be an undue interference with Parliament’s process and sovereignty, but it also fails 
to recognize that no court has ever claimed jurisdiction over the introduction of legislation 
in Parliament. If there is one principle that is beyond any doubt, it is that the courts will not 
supervise the legislative process and will provide no relief until a bill has been enacted… .53 

26. As recognized by the majority, the appellants are not without recourse. Ministers and 

government officials are free to consult and engage various stakeholders such as Indigenous groups 

on legislative initiatives that may affect their interests.54 It is also open for Indigenous groups, or 

others, to lobby members of Parliament and government officials to ensure that their interests are 

taken into account.55 Finally, the majority cautioned that although there was no duty to consult on 

legislation, if the legislation was called into question, the degree of consultation prior to the 

adoption of the legislation will play a prominent role in determining if an infringement of an 

Indigenous treaty right can be justified.56  

iii) Concurring Reasons of Justice Pelletier 

27. Justice Pelletier disagreed with the majority on the issue of justiciability. He found that the 

application could proceed pursuant to s. 17 of the Federal Courts Act because of the nature of the 

relief being claimed.57  The relief was primarily declaratory and the order sought by the appellants 

(paragraph 5 of their relief sought) could be characterized as injunctive relief, notwithstanding this 

was not asked for by the appellants.58 

28. Justice Pelletier then determined that since declarations and injunctions could be sought in 

either an application or an action, the fact that a declaration was sought in an application against 

someone other than a federal board, commission or tribunal does not “doom it to failure.” While 

                                                           
52 FCA Judgment at paras 58-59. 
53 FCA Judgment at para 59. 
54 FCA Judgment at para 61. 
55 FCA Judgment at para 62. 
56 FCA Judgment at para 63. 
57 Concurring Reasons at paras 71-75. 
58 Concurring Reasons at para 73. 
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the application may not proceed as a judicial review application, it could proceed to seek a remedy 

pursuant to section 17 of the Federal Courts Act.59 Justice Pelletier reasoned that s. 18 of the 

Federal Courts Act (which sets out the exclusive original jurisdiction of the Federal Court) does 

not constrain the jurisdiction granted by s. 17 of that Act, but instead is a constraint on the 

jurisdiction of provincial superior courts.60  

29. Alternatively, he found that if as suggested by the appellants, the actions of public servants 

and Ministers leading up to the introduction of a bill in Parliament are in their roles as members of 

the Executive, then the requirements of s. 18 would be met, because whether such actions constitute 

an identifiable decision is not a bar to judicial review.61 He also held that the procedural 

“irregularity” of commencing the proceeding as a notice of application could be rectified through 

rules 56 and 58-60, which deal with non-compliance with the rules of the court.62  

30. Justice Pelletier framed the “separation of powers” argument as whether the duty to consult 

arises and if it does, can it be given effect? Ultimately, he decided that there was no duty to consult 

in these circumstances.63  Justice Pelletier emphasized that the two Bills would affect all Canadians 

to a greater or lesser degree.64 In his view, the duty to consult was not triggered by legislation of 

general application where the effects of the legislation are not specific to Indigenous peoples or the 

territories in which they claim an interest.65 To impose such a duty in respect of legislation of 

general application would “hamper” the ability of government to act in the interest of all 

Canadians.66 

  

                                                           
59 Concurring Reasons at paras 74-75. 
60 Concurring Reasons at para 78. 
61 Concurring Reasons at para 80; See also Krause v Canada, [1999] 2 FCR 476 at paras 21-24 
and Air Canada at note 29. 
62 FCA Judgment at paras 75, 79. 
63 Concurring Reasons at para 84, 100. 
64 Concurring Reasons at paras 86-88. 
65 Concurring Reasons at para 91. 
66 Concurring Reasons at para 92. 
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PART II – ISSUES 

31. Four issues are raised in this appeal:  

i)  Does the Federal Court have the requisite statutory jurisdiction to issue the declarations sought;   

ii) Does the duty to consult apply to the law-making process of Parliament; 

iii) Does the duty to consult apply in the factual context of this appeal; and 

iv) Are the declarations now sought by the appellants moot and if so should they be ordered? 
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PART III – SUBMISSIONS 

A. FEDERAL COURT DID NOT HAVE JURISDICTION TO ISSUE THE 
DECLARATIONS SOUGHT 

32.  The issue of whether the Federal Court had the jurisdiction to consider the appellants’ 

application is not necessarily distinct from the substantive issue in this appeal, which is whether 

the law-making process of Parliament is subject to review by the courts. The Federal Courts Act 

allows for the review of a minister’s decision when acting as statutory decision-maker; it does not 

permit review of a minister’s actions in the law-making process. The Act respects parliamentary 

sovereignty. The decisions of this Court in Canada (Attorney General) v. Telezone Inc67 and ITO-

Int’l Terminal Operators Ltd. definitively set out that Parliament must grant jurisdiction to the 

Federal Court to deal with a proposed action or application.68 In Telezone, this Court further 

highlighted that Parliament’s objective in creating the federal courts was to ensure uniform 

supervision of federal tribunals.69  

33. The focus of Parliament’s intention is made clear by the wording of the operative sections of 

the Federal Courts Act. Subsection 18.1(2) refers to the time limit to seek judicial review of a 

“decision or an order of a federal board, commission or other tribunal.” Section 18 of the Act 

provides the relief that the Federal Courts may grant against any “federal board, commission or 

other tribunal.” Most importantly for this appeal, in ss. 2(1) and 2(2) of the Federal Courts Act, 

Parliament specifically set out what the phrase “federal board, commission or other tribunal” 

encompassed, and what it did not, for purposes of the Federal Courts’ jurisdiction.   

34. The deliberate removal of the House of Commons, the Senate and related bodies from the 

definition of “federal board, commission or tribunal” in ss. 2(2) from the general definition set out 

in ss. 2(1) reflects Parliament’s view that the legislative process is not to be reviewed by the Federal 

Courts. Subsection 2(2) respects parliamentary sovereignty by carving out that exception.  This is 

consistent with the jurisprudence discussed below (paragraphs 55-64) that has repeatedly found 

                                                           
67 Canada (Attorney General) v TeleZone Inc., 2010 SCC 62 [TeleZone].  
68 TeleZone at note 66, at para 43; ITO-Int’l Terminal Operators Ltd. v Miida Electronics, [1986] 
1 SCR 752 at 766. 
69 TeleZone at note 66, at paras 49-50. 
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that the courts will not “meddle” in the affairs of Parliament.  

35. Parliament controls the law-making process and all steps necessary to that process, including 

the development, introduction, consideration and enactment of all bills. When ministers participate 

in the law-making process, they engage Parliament’s processes, which are not reviewable by the 

courts. That is why members of Parliament are exempt from the definition of federal board, 

commission or other tribunal.70 A minister can only be a respondent to an application for judicial 

review when he or she is acting as a statutory decision-maker, not when he or she is acting as a 

legislator. As pointed out by the majority of the Court of Appeal, the reference by the appellants to 

departmental legislation does not support their argument. The legislation (e.g. the Department of 

Fisheries and Oceans Act and the Department of Transport Act) refers to the scope of the ministers’ 

mandate and their duties and functions in carrying out the mandate, but the legislation does not 

refer “even implicitly” to the development of legislation for introduction into Parliament.71   

36. For the Federal Courts to have jurisdiction over a judicial review, two conditions must be 

satisfied. First, there generally must be an identifiable decision or order in respect of which a 

remedy is sought. Second, the impugned decision or order must be made by a “federal board, 

commission or other tribunal.”72 Neither criterion is met here. Even on a generous reading of the 

Act,73 subsections 18 and 18.1 do not provide the Federal Courts with jurisdiction to review the 

policy development and law-making process that resulted in the Bills.74  

37. Finally, the law-making process is not a “matter” coming within s. 18.1(1). Even accepting 

that “matter” in s. 18.1(1)  of the Federal Courts Act is broad enough to cover a variety of 

administrative acts, as suggested by Justice Pelletier, what is at issue here is not an administrative 

act. The formulation and introduction of a bill by a member of Parliament and the examination and 

passage of it by Parliament are not administrative actions on any realistic definition of that word.   

                                                           
70 Galati v Canada (Governor General), 2015 FC 91 at paras 62-63 [Galati]. 
71 FCA Judgment at para 28. 
72 FCA Judgment at para 23. 
73 See for example the decision in Air Canada at note 29, at para 24. 
74 FCA Judgment at paras 24-26.  
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38. Justice Pelletier reasoned that since the relief sought by the appellants was primarily 

declaratory and a declaration can be obtained either through an application or an action, the simple 

fact that “ a declaration is sought in an application (as opposed to an action) against someone other 

than a federal  board, commission or tribunal does not doom it to failure.”75 He added that such a 

proceeding may not be an application for judicial review, but the proceeding may nevertheless still 

seek a remedy from the Federal Court under s. 17 rather than s. 18 of the Federal Courts Act. 

39. The appellants seemingly adopt this approach76 and add that until a bill is introduced into 

Parliament, all of the work completed is that of the executive as it is done by the senior civil service 

under the supervision of Cabinet.77 As such, the Ministers are a “federal board” acting pursuant to 

the power conferred by an act of Parliament. 

40. However, the jurisdiction conferred by s. 17 simply clarifies that the court has concurrent 

jurisdiction with provincial superior courts in cases “where relief is claimed against the Crown.” 

The “Crown” is defined in s. 2(1) of the Act as “Her Majesty in right of Canada,” which refers to 

Her Majesty as embodying the Executive branch of government. As noted above, what is at issue 

here is the law-making process of Parliament. The Executive and Parliament are not synonymous. 

Therefore, s. 17 is no more applicable in this appeal than s. 18.  

B. PARLIAMENTARY SOVEREIGNTY AND THE DUTY TO CONSULT 

41.  A clear understanding of the duty to consult and the principle of parliamentary sovereignty 

demonstrates how the two do not overlap in this appeal. That understanding supports the 

determination of the Court of Appeal (both the majority and concurring judgment) that application 

of the constitutional principle of parliamentary sovereignty means that the duty to consult could 

not be imposed on Parliament in relation to the formulation, introduction and passage of legislation 

in Parliament.78  

                                                           
75 FCA Judgment at paras 73-75; quote in para 75. 
76 Appellants’ factum at paras 102-105. 
77 Appellants’ factum at para 103. 
78 FCA Judgment at paras 40, 52. 
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42. The appellants appear to accept this position,79 but then ask this Court to extend the duty to 

consult to Cabinet’s decision to bring the legislation to Parliament, which they argue is not part of 

the law-making process.80 Doing so would bring the courts into the sphere of the legislature, where 

the courts have no role. As this Court set out in Reference Re Canada Assistance Plan (BC) “[t]he 

formulation and introduction of a bill are part of the legislative process with which the courts will 

not meddle.”81  

43. While consultation with Indigenous peoples on proposed legislation that may infringe s. 35 

protected rights is desirable, it is not the courts’ role to impose restrictions or fetters on the law-

making process of Parliament. Once legislation is passed, the test set out in Sparrow82 provides a 

full opportunity for a court to consider any alleged s. 35 infringements. The test set out in Haida 

Nation will apply to any Crown conduct contemplated pursuant to the enacted legislation.83 

i) Parliamentary Sovereignty Precludes Court Supervision of Law-making Process 

a) The Importance of Parliamentary Sovereignty  

44. Parliamentary sovereignty is deeply rooted in our constitutional jurisprudence. In Canada 

(Auditor General) v. Canada (Minister of Energy Mines & Resources), relying on the decision of 

the House of Lords in British Railways Board v. Pickin,84 this Court confirmed that parliamentary 

sovereignty or supremacy means that there is a “… constitutional role of the courts to consider, 

construe and apply a statute, once enacted, but not to inquire into the circumstances leading to its 

enactment in order to impugn its validity.” 85 

45. This Court in Auditor General set out the three traditional aspects of parliamentary 

                                                           
79 Appellants’ factum paras 66-70, 108. 
80 Appellants’ factum 77-79. 
81 Re Canada Assistance Plan at note 13, at 559. 
82 R v Sparrow, [1990] 1 SCR 1075 at 1113-19 [Sparrow]. 
83 Haida Nation at note 14, at paras 26-51. 
84 British Railway Board v Pickin, [1974] 1 All ER 609 (HL), Respondents’ Book of Authorities 
(“RBA”), Tab 1 [Pickin]. 
85 Canada (Auditor General) v Canada (Minister of Energy, Mines & Resources), [1989] 2 SCR 
49 at 87-88 [Auditor General]. 
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sovereignty identified in Pickin: The Courts will not invalidate legislation; Parliament enjoys 

certain privileges and has the exclusive right to determine the regularity of its own internal 

proceedings; and Parliament can correct any issues surrounding Parliament being misled into an 

enactment.86 The first of these does not apply given our written constitution; the second and third 

points have been consistently recognized by Canadian courts, and are relevant to this appeal.   

46. In Re: Resolution to amend the Constitution a majority of this Court determined that 

Parliament may pass any legislation and that the role of the courts starts once legislation is enacted:  

Courts come into the picture when legislation is enacted and not before (unless references 
are made to them for their opinion on a bill or a proposed enactment). It would be 
incompatible with the self-regulating - "inherent" is as apt a word - authority of Houses of 
Parliament to deny their capacity to pass any kind of resolution. Reference may 
appropriately be made to art. 9 of the Bill of Rights of 1689, undoubtedly in force as part of 
the law of Canada, which provides that "Proceedings in Parliament ought not to be 
impeached or questioned in any Court or Place out of Parliament".87 

47. In Authorson v. Canada (AG) this Court dismissed any attempts to impose a procedural 

obligation on the process of passing legislation. As Justice Major noted: 

The respondent claimed a right to notice and hearing to contest the passage of s. 5.1(4) of 
the Department of Veteran Affairs Act.  However, in 1960, and today, no such right 
exists.  Long-standing parliamentary tradition makes it clear that the only procedure due 
any citizen of Canada is that proposed legislation receive three readings in the Senate and 
House of Commons and that it receive Royal Assent.88  

48. The appellants’ attempt to distinguish Authorson on the basis that it does not address the 

issue of the duty to consult is not persuasive. This Court dealt with the proper role of the courts in 

reviewing the law-making process and the internal workings of parliament (including that part of 

the law-making process that pertains to the development of bills). The statement of this Court that 

court-imposed requirements cannot interfere with the right of the legislative branch to determine 

its own procedure is not limited or qualified.89 In that connection, this Court indicated that it would 

                                                           
86 Auditor General at note 84, at 87-88. 
87Resolution to amend the Constitution at 785. 
88 Authorson v Canada (Attorney General), 2003 SCC 39 at para 37.  
89 Appellants’ factum at para 88. 
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take a constitutional amendment to confer such a power on the courts.90   

49. The Federal Court of Appeal91 and the Federal Court92 have also commented on the need of 

courts to stay clear of the legislative process.  

50. The constitutional principle of the separation of powers also supports the decision of the 

majority below. The separation of powers refers to the distinction between the three branches of 

government (executive, legislative and judicial) and the relationship between them.93 As pointed 

out by the majority below, while the separation of powers doctrine has not been formally placed in 

our written Constitution, its existence has been recognized by this Court many times.94 As Justice 

Binnie stated in N.A.P.E., there seems to be little controversy “…that the courts and the legislatures 

have different roles to play, and that our system works best when constitutional actors respect the 

role and mandate of other constitutional actors, including an “appreciation by the judiciary of its 

own position in the constitutional scheme” (Auditor General, supra, at p. 91, per Dickson C.J.).”95 

51. These decisions demonstrate that it would be inappropriate to impose restrictions on 

Parliament’s ability to control its process in the formulation and passage of legislation. 

  

                                                           
90 Authorson at note 87, at para 41. 
91 Turner v Canada, [1992] 3 FCR 458, leave to appeal denied [1992] SCCA no 459 at para 5. 
92 Galati at para 36.   
93 Peter Hogg, Constitutional Law of Canada, 5th ed Sup (Toronto: Carswell, 2007) at 9-3, RBA, 
Tab 2 [Hogg]. 
94 FCA Judgment at para 40. See also Newfoundland (Treasury Board) v N.A.P.E., 2004 SCC 66 
at paras 104-105 [N.A.P.E.]; Doucet-Boudreau v Nova Scotia (Minister of Education), 2003 SCC 
62 at paras 33-34, 106-111; Canada (House of Commons) v Vaid, 2005 SCC 30 at para 21 
[Vaid]; Canada (Prime Minister) v Khadr, 2010 SCC 3 at paras 39-41. 
95 N.A.P.E. at note 93, at para 104. 
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b) Parliamentary Sovereignty does not preclude Consultation by Parliament  

52. Parliamentary sovereignty is not without bounds. It is tied to the institution of Parliament and 

refers to both the legislative and the deliberative function of Parliament.96  

53. In this matter, the challenge is directly to Parliament’s law-making process and therefore 

directly engages the constitutional principle of parliamentary sovereignty. However, the fact that 

the courts cannot intervene in the process does not mean that Parliamentarians, including ministers 

of the Crown, are unable or unlikely to engage in consultation with Indigenous groups regarding 

proposed legislation or policy alternatives. This was noted by the majority of the Court of Appeal.97  

54. Moreover, there are consequences if legislative consultations are not undertaken with 

Indigenous groups whose rights are at risk in legislation adopted by Parliament. As referred to by 

the House of Lords in Pickin, the courts may construe legislation in a way that is favourable to a 

person, or group, whose rights have been interfered with by an Act of Parliament, when that person 

or group was not engaged in a legislative consultation process.98 That is a risk Parliament, rather 

than the courts, needs to assess in making a decision about the scope and content of the law-making 

process. Consultation will also be a factor in the justification analysis if the legislation is found to 

have infringed s. 35 rights. 

c) The Crown Does Not Control Parliament’s Law-Making Process 

55. The primary argument of the appellants appears to be that their claim engages the executive 

branch of government rather than the legislative (i.e. Parliament).99 This argument rests primarily 

on the fact that the public service (through “senior government officials”) was involved in the 

development of the bills and that these persons were all acting under the direction of the relevant 

ministers.100 It is argued that because a minister is in the “executive” and oversees a department 

(because of the defining legislation of a department) the bill development work was performed by 

                                                           
96 Vaid at note 93, at paras 45-46. 
97 FCA Judgment at paras 61-62. 
98 Pickin at 14, RBA, Tab 1. 
99 Appellants’ factum at paras 69-70, 100-102. 
100 Appellants’ factum at para 100. 
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the executive outside of Parliament’s law-making process.101 

56. In our parliamentary system the Crown is the executive branch of government102, while 

(federally) Parliament is the legislature103. When a minister of the Crown develops legislation and 

introduces it into Parliament, he or she engages Parliament’s processes. As recognized by this 

Court, our constitutional architecture, in particular the principle of parliamentary sovereignty, 

requires that Parliament’s law-making process be free from judicial review.  That freedom extends 

to the entire process of the development, introduction, consideration, and enactment of a bill. Since 

Parliament is the only body that controls the process leading to legislation, and since the Crown 

does not control Parliament, no portion of that process can be said to be “Crown conduct.” 

57. Chief Justice Dickson in the Auditor General case also dealt with this argument and 

concluded that the court must always assume that Parliament is in control of its process and agenda 

even in a majority government: 

It is of no avail to point to the fusion of powers which characterizes the Westminster system 
of government. That the executive through its control of a House of Commons majority may 
in practice dictate the position the House of Commons takes on the scope of Parliament's 
auditing function is not, with all respect to the contrary position taken by Jerome A.C.J., 
constitutionally cognizable by the judiciary.  The grundnorm with which the courts must work 
in this context is that of the sovereignty of Parliament.  The ministers of the Crown hold office 
with the grace of the House of Commons and any position taken by the majority must be taken 
to reflect the sovereign will of Parliament.104 

58. Further, the division of functions and responsibilities between the branches of government 

was set out by this Court in Criminal Lawyers Association: 

Over several centuries of transformation and conflict, the English system evolved from one 
in which power was centralized in the Crown to one in which the powers of the state were 
exercised by way of distinct organs with separate functions.  The development of separate 
executive, legislative and judicial functions has allowed for the evolution of certain core 
competencies in the various institutions vested with these functions.  The legislative branch 
makes policy choices, adopts laws and holds the purse strings of government, as only it can 
authorize the spending of public funds.  The executive implements and administers those 

                                                           
101 Appellants’ factum at para 101. 
102 Constitution Act 1867, s 9. 
103 Constitution Act 1867, s 17. 
104 Auditor General at note 84, at 103. 
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policy choices and laws with the assistance of a professional public service.  The judiciary 
maintains the rule of law, by interpreting and applying these laws through the independent 
and impartial adjudication of references and disputes, and protects the fundamental liberties 
and freedoms guaranteed under the Charter.105 

59. The appellants’ arguments essentially ignore these roles and responsibilities and equate part 

of the law-making process with Crown conduct. For the Crown (the executive) to have a duty to 

consult on legislation implies that the law-making process is Crown conduct and that the outcome 

of that process is within the Crown’s (the executive’s) control.  

60. As noted in Criminal Lawyers Association, the executive is supported by the professional 

public service. However, any activities on the part of public servants that are part of or in support 

of the law-making process of Parliament are not Crown conduct, for the reasons explained above.  

61. The appellants’ view of the role of the executive is further pursued in their attempt to 

distinguish the Canada Assistance Plan decision as part of its “reconciliation of the existing 

jurisprudence.”106 Essentially, they do so by suggesting that the Executive’s duties arise before a 

bill is introduced into Parliament and that no relief is being sought against the introduction of a bill 

into Parliament. This misses the point that the entire law-making process is protected by 

parliamentary sovereignty. 

62. In addition, the argument that the appellants’ claim engages the executive is not supported 

by the jurisprudence.107 The majority of the Court of Appeal correctly distinguished the Tsuu T’ina 

Nation108 decision from the Alberta Court of Appeal on the basis that the relevant minister and 

government officials were acting as administrative decision-makers and not as legislators.109  The 

appellants at paragraph 73 of their factum quote from a portion of paragraph 55 of that decision.110 

However, the quote taken must be read in the full context of the paragraph of the Alberta Court of 

                                                           
105 Ontario v Criminal Lawyers Association of Ontario, 2013 SCC 43 at para 28; FCA Judgment 
at para 30. 
106 Appellants’ factum at paras 82-85. 
107 Appellants’ factum at paras 70-75. 
108 Tsuu T’ina Nation at note 40.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     
109 FCA Judgment at para 33. 
110 Mistakenly footnoted as para 35 
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Appeal decision. When read in context it shows that officials were directed to make 

recommendations to the Lieutenant Governor in council for his approval of a water management 

plant. 111 It is accepted that such regulatory actions by government officials would not be protected 

by parliamentary sovereignty because they do not engage the law-making process of Parliament. 

63. The second case relied on by the appellants, Native Women’s Association of Canada,112 was 

also properly distinguished by the majority below. As noted by the majority, in that case, the 

Federal Court of Appeal drew a distinction between ministers acting in their Parliamentary role 

after a bill is introduced into Parliament, and the role of a minister as a member of the executive in 

the process of developing policy. Although the Federal Court of Appeal in that case found it could 

interfere with the latter process, that finding was not endorsed by this Court.113  

64. Finally, the decision of this Court in British Columbia Teachers’ Federation v. British 

Columbia114 does not address the concerns raised in this matter over an intrusion into the legislative 

forum. Although the majority of this Court adopted the decision of the dissent of Donald J.A., that 

decision does not support the appellants’ argument. In his dissent, Donald J.A. dealt with pre-

legislative consultation relating to a s. 2(d) Charter breach in the context of collective bargaining 

with the government.115 He found that such consultation was relevant when ultimately determining 

the constitutionality of the province’s actions in that case.116  That decision does not support the 

very broad and overarching infringement of parliamentary sovereignty sought by the appellants.  

                                                           
111 Tsuu T’ina Nation at note 40, at para 55. 
112 Native Women’s Assn. of Canada v Canada (CA), [1992] 3 FCR 192 [Native Women’s Assn. 
of Canada]; reversed on different grounds Native Women’s Assn. of Canada v Canada, [1994] 3 
SCR 627. 
113 Native Women’s Association of Canada at 215-218; FCA Judgment at paras 33-35. 
114 British Columbia Teachers’ Federation v British Columbia, 2016 SCC 49. 
115 British Columbia Teachers' Federation v British Columbia, 2015 BCCA 184 at paras 287-291 
[BC Teachers, 2015]. 
116 BC Teachers, 2015 at para 303. 
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ii) Duty to Consult 

a) Scope of the Duty 

65. The duty to consult is aimed at conduct of the “Crown.” The jurisprudence speaks in terms 

of duties of the Crown rather than those of Parliament. As this Court re-emphasized in Clyde River, 

“the duty to consult is owed by the Crown”, which term, it was noted, “is commonly used to 

symbolize and denote executive power.”117 

66. The duty to consult seeks to protect Aboriginal and treaty rights while furthering 

reconciliation between Indigenous peoples and the Crown. The duty has a constitutional 

dimension, grounded in the Honour of the Crown and section 35 of the Constitution Act, 1982.118 

Once triggered, the Crown’s obligation to consult requires that a meaningful consultation process 

be carried out in good faith. This requires an informed and meaningful opportunity for dialogue 

with Indigenous groups whose rights may be impacted.119 The degree of consultation that is 

required in any case falls along a spectrum ranging from limited to deep, depending on the strength 

of the Indigenous claim and the seriousness of the potential impact on the right. Each case must be 

considered individually and flexibly, as the depth of consultation that is required may change as 

the consultation process advances.120 

67. The duty has meaningful content, but is limited in scope to the particular conduct under 

consideration.121 It is rooted in the need to avoid the impairment of asserted or recognized rights 

that may flow from the implementation of the specific project proposal at issue. The cumulative 

effects of ongoing conduct, and historical context, may inform the scope of the duty to consult for 

the purpose of addressing the conduct’s potential consequences.122 

                                                           
117 Clyde River Hamlet v Petroleum Geo-Services Inc., 2017 SCC 40 at para 28 [Clyde River]. 
118Clyde River at note 115, at para 19; Taku River Tlingit First Nation v British Columbia (Project 
Assessment Director), 2004 SCC 74 at para 24. 
119 Chippewas of the Thames First Nation v Enbridge Pipeline Inc., 2017 SCC 41 at para 2 
[Chippewas]. 
120 Clyde River at note 115, at para 20. 
121 Chippewas at note 117, at para 2. 
122 Chippewas at note 117, at paras 2, 41-42. 
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68. As explained by this Court in Beckman v. Little Salmon,123 the duty to consult has both a 

common law and constitutional dimension and the content of the duty varies depending on the 

circumstances. The duty to consult flows from the Honour of the Crown but plays a supporting role 

to s. 35 rights.124 There is also a distinction between the duty to consult in the context of treaty 

rights, as in this case, and consultation on asserted but not yet established s. 35 rights.125 

69. The Honour of the Crown is always at stake when the Crown engages with Indigenous 

peoples.126  What it requires varies according to the circumstances.127 This Court’s jurisprudence 

recognizes a number of different mechanisms for safeguarding the Honour of the Crown, including 

imposing a fiduciary obligation, the obligation to negotiate honourably, a duty to consult, and the 

obligation to justify acts of the Executive that infringe treaty rights. 

70. In the context of legislation, s. 35 rights are also protected because if legislation infringes 

treaty or Aboriginal rights, unless it is justified, the legislation is inapplicable, in whole or in part.128 

Consultation is a factor when evaluating the justification for any infringement that occurs. Once 

legislation is enacted, a Sparrow infringement action is the only relief available. As discussed 

below, the declarations sought by the appellants offer no meaningful relief. 

b) Duty to Consult Does not Overlap the Law-making Process 

71. In our system of government, where ministers of the Crown sit as members of the 

legislature,129 not all actions of those ministers are executive acts. Important to this appeal, 

ministers, supported by their departments, also perform acts that are part of the law-making process 

of Parliament, such as the development of legislation.  

72. The appellants’ statement that this Court in Tsilhqot’in Nation v. British Columbia130 and in 

                                                           
123 Beckman v Little Salmon/Carmacks First Nation, 2010 SCC 53 [Beckman]. 
124 Beckman at note 121, at para 44. 
125 Beckman at note 121, at para 119. 
126 Haida Nation at note 14, at para 16. 
127 Haida Nation at note 14, at para 18. 
128 Tsilhqot’in Nation v British Columbia, 2014 SCC 44 at paras 118-125 [Tsilhqot’in Nation]. 
129 Hogg at 9-3, 9-5, RBA, Tab 2. 
130 Tsilhqot’in Nation at note 126.  
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other cases held that the duty to consult applies to the law-making process, whether general or 

specific, is not accurate.131  The appellants also misstate the scope of Tsilhqot’in Nation to include 

“[two] clear inferences”, that the duty to consult attaches to the development of legislation and that 

that duty is justiciable.132 

73. Tsilhqot’in Nation did not impose any restrictions on the enactment of legislation. What this 

Court found in Tsilhqot’in Nation was that in the transitional period between assertion and 

establishment of Aboriginal title, there was an opportunity to challenge particular permits issued 

under legislation including the possibility of revocation after the establishment of that title.133 This 

Court in Tsilhqot’in Nation also suggested, without fully deciding, that general environmental 

legislation might not be considered an infringement of Aboriginal title.134 

74. The appellants also misstate the scope of the decisions of this Court in Sparrow,135 Badger,136 

and Delgamuukw137 in relation to the issue raised in this appeal. In this case, the appellants have 

challenged the Bills after they were enacted by Parliament. In that context, the consideration of s. 

35 rights set out by this Court in Sparrow is the appropriate analytical framework to be used. In 

Sparrow, this Court held that under s. 35 of the Constitution Act, 1982, legislation that infringes 

rights protected by s. 35 can be justified only if the two-part analysis of a “compelling and 

substantial purpose” and accounting for the “priority” of the infringed Aboriginal interest under 

the fiduciary obligation imposed on the Crown is satisfied.138 The reference to consultation is in 

the context of factors that can be analyzed when considering whether or not justification has been 

met. 

75. The interpretation of s. 35 in Sparrow and the principled basis upon which the justification 

test was developed provide guidance for assessing the role of consultation in the context of the 

                                                           
131 Appellants’ factum at para 32 and more generally at paras 32-46; reference to Tsilhqot’in 
Nation at paras 80, 93, 125. 
132 Appellants’ factum at para 39. 
133 Tsilhqot’in Nation at note 126, at paras 113-116.  
134 Tsilhqot’in Nation at note 126, at paras 101-105. 
135 Sparrow at note 81. 
136 R v Badger, [1996] 1 SCR 771. 
137 Delgamuukw v British Columbia, [1997] 3 SCR 1010 [Delgamuukw]. 
138 Tsilhqot’in Nation at note 126, at para 13; Sparrow at note 81, at 1113-19. 
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issues raised in this case. In Sparrow, this Court explains how the commitment made in s. 35 is to 

be reconciled with legislation that is shown to infringe aboriginal or treaty rights when 

implemented. The decision explains that with federal power comes a federal responsibility to 

respect the rights of Indigenous peoples in a manner consistent with the principles of the Honour 

of the Crown and the unique fiduciary relationship between the Crown and Indigenous peoples. 

These principles are applied through the two-part test developed in Sparrow that requires the 

Crown to justify any legislation that is shown to infringe aboriginal or treaty rights. 

76. Similarly, in Badger this Court did not hold that consultation by the Crown on the legislative 

process of enacting Alberta’s Wildlife Act had to be considered in the justification stage. The only 

relevant reference to consultation is in relation to the Sparrow test and the issues that can be 

considered part of the justification analysis.139 The majority of this Court did find an infringement 

of a treaty right which required Alberta to justify the infringement.140 But that is far from the facts 

or issue raised in the present appeal.  

77. The decision in Delgamuukw focused on proof of Aboriginal title. More particularly, 

paragraph 168 cited by the appellants141 is in a section of the judgment called “Justification and 

Aboriginal Title.” The context of that paragraph is the justification of the infringement of 

Aboriginal title.  The scope and degree of consultation with Indigenous groups were discussed by 

the Court, but not in the context of the legislative process. And, contrary to the suggestions by the 

appellants,142 in Mikisew Cree Nation,143 the decision of this Court focussed on the scope of the 

duty to consult in the context of the Crown taking up land under Treaty No. 8. 

78. The appellants’ reliance on Haida Nation is misplaced. When legislation is involved, the 

Sparrow test addresses proven or established s. 35 rights, their infringement and possible 

justification of such infringement. In contrast, the Haida test provides for consideration of possible 

                                                           
139 Badger at note 133, at para 97. 
140 Badger at note 133, at para 94. 
141 Delgamuukw at note 134, at para 168. See Appellants’ factum at para 42. 
142 Appellants’ factum at para 45. 
143 Mikisew Cree Nation at note 10.   
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adverse impacts on rights which are not yet established or proven under s. 35.144 It also applies to 

proven or established rights in the context of a specific project, authorization or decision. The 

Haida test requires consideration of both the strength of claim and the potential severity of impacts 

to determine the level of consultation and consideration of possible accommodation measures to 

avoid, minimize or otherwise address potential impacts.145 The two tests differ in terms of when 

the assessment of impact takes place and what must be proven to invoke either test, but they share 

a commitment to the discharge of the Honour of the Crown. 

79. The conflating of the duty to consult in matters concerning regulations as opposed to the law-

making process is brought into focus at paragraph 43 of the appellants’ factum. There, the 

appellants make the broad and as shown by the cases above, wrong conclusion that this Court “did 

not distinguish between legislative and administrative actions in applying the duty to consult.” Part 

of the problem in assessing this argument is that the appellants use terms such as “legislative act” 

or “legislative action” without defining them. However, to the extent that the phrases mean that the 

duty to consult has been applied by this Court to the law-making process of Parliament, it is wrong.  

80. When properly understood, parliamentary sovereignty and the duty to consult do not overlap 

because the courts do not supervise the law-making process in Parliament and the Crown (the 

Executive) does not control that process. They only purport to be in conflict in this case because 

the appellants have taken the position that the decision of Cabinet to propose legislation to 

Parliament is not part of the law-making process of Parliament and is therefore subject to the duty 

to consult.  

iii) Difficulties with the Appellants’ Theory 

a) Choosing an Arbitrary Point for Consultation in Law-making Process is Problematic 

81. Much of the appellants’ argument is aimed at avoiding the application of the constitutional 

principles discussed above. This is done by picking a point in the legislative process that the 

                                                           
144 Haida Nation at note 14, at paras 35-36. 
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appellants say is not protected by the Parliamentary privilege.146 Presumably, according to the 

appellants, if a duty to consult was found in this “pre-legislative period”, the court’s enforcement 

of that duty would not be an interference with Parliament’s process.147 The appellants offer no 

support from principle, case law or academic commentary for the  choice of Cabinet’s final decision 

to send a bill to Parliament as the demarcation between the executive and legislative branches of 

the government.148 

82. The appellants’ point of demarcation between the executive and the legislative branches was 

based mainly on the chart dealing with “Federal Law-Making Activities” appended to their 

factum.149 The chart is simply a guide to the general legislative process. It has no binding legal or 

constitutional foundation. Not all steps of the guide need to be followed and not always in the order 

set out in the chart. The chart could easily be amended or changed. Moreover, Cabinet decisions 

and instructions can be provided at various points in the process, and draft legislation can be 

produced at various points in the process. To fix a duty to consult to a non-linear process subject 

to such uncertainty does not promote the goals of the duty to consult. Such consultation may or 

may not be in relation to what is finally brought before and passed by Parliament. 

83. This arbitrary drawing of lines in the legislative process to suit a particular argument is 

unsustainable. This is highlighted by the statement in paragraph 85 of the appellants’ factum where 

it is argued that “…[o]n Mikisew’s approach the executive duties would arise much earlier in the 

process, namely before a bill is introduced into Parliament and the executive is still formulating 

policies… .”150  

84. This argument is dealt with entirely by the finding of the majority of the court below that the 

legislative process is fully inclusive from the “very inception where policy options are discussed 

to the actual enactment of a bill following its adoption by both Houses and the granting of royal 

assent by the Governor General and is solely a matter within the purview of Parliament.”151 The 

                                                           
146 Appellants’ factum at paras 76-78. 
147 Appellants’ factum at para 77. 
148 Appellants’ factum at paras 78-79. 
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28 
 

 

early stages of the formulation of a bill and supporting policy framework are as important to the 

passage of legislation as the later stages of Parliamentary debate. 

85. The majority of the Court below also answers the appellants’ argument that there can be a 

clear demarcation in the legislative process and the roles of ministers: 

… the legislative process is a fluid exercise involving many players, both at the political 
and at the government officials level. It would be artificial to parse out elements of a 
minister’s functions associated with either its executive or legislative functions for the 
purpose of drawing a red line between the dual roles of members of Cabinet.152  

86. The difficulty of drawing arbitrary lines in the legislative process to demark the need for 

consultation is demonstrated in the appellants’ argument. While claiming that they are not 

implicating the “formulation and introduction” of bills before Parliament,153 the appellants 

nevertheless criticize the form, character and procedural history of the Bills as “massive omnibus 

budget bills” and “matters of confidence.”154 The form a bill takes when it is introduced, considered 

and enacted, including whether it is considered to be “omnibus” or not, is a matter entirely within 

the discretion and control of Parliament and legislatures.155 If Parliamentarians find the form of a 

bill or the process governing its passage unacceptable, the remedy lies in Parliament. The courts 

do not scrutinize, supervise or sanction the form or content of proposed legislation, nor do they 

review the merits of designating some bills matters of confidence. 

b) Legislative Process is not Predictable 

87. The problem with the connecting point chosen by the appellants in the law-making process 

with the duty to consult is that the policy-based law-making process does not necessarily result in 

legislation being passed in the same form and manner that was proposed. Potential impacts that 

may be identified at the policy law-making stage may never materialize once the legislation is 

passed and given royal assent. The nature of the parliamentary system is that legislation can be and 

often is changed as it goes through the law-making process. If the appellants’ theory were adopted, 

                                                           
152 FCA Judgment at para 29. 
153 Appellants’ factum at paras 65, 68. 
154 Appellants’ factum at paras 11, 91. 
155 See Library of Parliament, “Omnibus Bills: Frequently Asked Questions” in Affidavit of 
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then each time a new amendment is made to draft legislation, an entirely new duty to consult may 

arise. The difficulty with a constantly changing duty to consult based on an evolving piece of 

legislation is self-evident.  

88. The appellants’ approach also assumes that the legislative process is predictable and 

legislation that is introduced into Parliament remains unchanged throughout the legislative process. 

The Federal Court of Appeal in Sethi v. Canada commented on the difficulties in assuming that 

bills remain unchanged in the legislative process:  

In my opinion, the learned Trial Judge erred in considering relevant the stage to which Bill 
C-55 had advanced in the Parliamentary process.  Whatever its stage in that process, it is 
sheer speculation to assume that any bill before Parliament will proceed to enactment and 
proclamation.  That is so regardless of the majorities which the governing party may enjoy 
in either or both Houses of Parliament, the potential longevity of the particular Parliament 
and other factors which might be thought to militate in favour of the certain passage of 
government bills to law.  The forces at work within a government and a Parliament that 
influence the progress of a bill to law are not very different in terms of predictability than 
those Dickson J., as he then was, in Operation Dismantle … noted as “operating in an 
international arena of radical uncertainty, and continually changing circumstances.”  That 
the arena is national does not appreciably enhance its certainty. 156  

89. Sections 9 (executive power) and 17 and 18 (legislative power) of the Constitution Act, 

1867157 affirm the separate nature of executive and legislative authority and that the Executive does 

not control the legislative process. Therefore, consulting on a proposal that a Minister may place 

before Parliament may not further the duty to consult, as there is no guarantee that the proposal 

will ultimately be adopted or adopted in substantially the same form. Consultations by 

parliamentarians, the work of Parliamentary committees and amendments introduced in either 

Chamber of Parliament, may result in changes to legislation as it emerges from the legislative 

process. If ministers consult on initial legislative proposals, that may raise expectations of what 

will be included in legislation ultimately passed by Parliament, including how the rights and 

interests of consulted Indigenous groups may be accommodated, when no such assurances can be 

given by the Crown. To conduct consultations in this context would not be in the interest of any of 

the affected parties and may not be in keeping with the Honour of the Crown.   
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iv) The Appellants’ Choice of a Cabinet Decision Infringes Cabinet Confidence 

90. Aside from the arbitrary nature of the selection of the point of executive action in the 

legislative process, the appellants’ choice of Cabinet’s final decision to send a bill to Parliament as 

the point for the application of the duty to consult runs into the privilege of Cabinet confidences. 

As explained by this Court in Babcock v. Attorney General of Canada,158 once information is 

certified as a cabinet confidence, not even a court is entitled to review the contents of the privileged 

material.159 The rationale for the absolute privilege is that those charged with the heavy 

responsibility of governing “…must be free to discuss all aspects of the problems that come before 

them and to express all manner of views, without fear that what they read, say or act on will later 

be subject to public scrutiny… .”160 

91. In addition, a decision of Cabinet and supporting material, including draft legislation, 

provided to cabinet are protected by the privilege.161 As a result, Cabinet privilege would inevitably 

be at issue in such consultations. That would lead either to the overriding of Cabinet privilege or 

ineffective consultation as the subject of the consultation (presumably draft legislation or Cabinet’s 

decision on a policy for legislation) would not be available during the consultation process. 

v) The Appellants’ Approach Leads to Hierarchy of Consultation on Legislation 

92. The majority below, quoting from the decision of this Court in Health Services, found that 

the fact that proposed legislation may breach a Charter right does not change the fact that 

“…[l]egislators are not bound to consult with affected parties before passing legislation.” 162   

93. If this Court were to recognize a duty to consult the appellants on legislation, such recognition 

would create a hierarchy of consultation. Those whose Charter rights are abridged by legislation 

would have no right of consultation on legislation; however, Indigenous groups under s. 35 would 

have such a right of consultation. If Charter rights cannot be protected by the courts during the 

                                                           
158 Babcock v Canada (Attorney General), 2002 SCC 57 [Babcock]. 
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31 
 

 

legislative process, it would seem inconsistent for rights flowing from s. 35 of the Constitution Act 

to be a basis for overturning parliamentary sovereignty.  

vi) Fetter on Future Parliaments 

94. The appellants’ approach also creates difficulties of fettering the ability of future Parliaments 

to amend legislation. The appellants essentially argue that because Parliament enacted a regulatory 

scheme that encompassed a certain range of projects that may affect the environment, no future 

Parliament could change the scope of coverage of the legislation without engaging the duty to 

consult. This places a substantive fetter on parliamentary sovereignty.163  

95. Legislation is not just the result of proposals made by Ministers. Legislation introduced by 

private members or commenced in the Senate, or amendments made to government legislation in 

either House, may affect s. 35 rights. The appellants’ proposed approach would not include these 

other situations. It is the need for parliamentarians to be free to interact on every legislative proposal 

that is the reason behind the courts’ refusal to review any aspect of Parliament’s law-making 

processes. 

vii) Policy Concerns are Fully Addressed  

96. The appellants’ list of five policy reasons164 for imposing a duty to consult on the legislative 

process can be answered without infringing parliamentary sovereignty. First, the argument that 

various former practices could be “re-imposed” by legislation is speculative at best and ignores 

that the courts would be in a position to intervene immediately upon the passage of such 

legislation.165 This argument also ignores the fact that the practices and laws set out as examples 

were imposed decades before the repatriation of the Constitution and the adoption of the Charter. 

97. Second, the use of different “tools” that the appellants set out as examples where the Crown 

could affect rights is again met by the existing requirements for a duty to consult and the courts’ 
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involvement once the legislation is passed or in relation to the individual actions of a Crown servant 

that can be challenged immediately upon implementation by the Crown.166  

98. The third policy basis suggests that First Nations’ rights should be protected as legal rights 

and not simply political rights.167 That is not the issue in this case. This Court has long recognized 

that certain Crown conduct engages the duty to consult.168 What needs to be determined in this 

case is how treaty rights are recognized in the context of the broader constitutional principles that 

underpin our Parliamentary democracy. 

99. The fourth policy argument, that expanding the duty to consult is in line with Canada’s 

international obligations,169 fails to reflect that Canada’s consultation process is consistent with 

international standards.  The United Nations Declaration on the Rights of Indigenous Peoples  

(UNDRIP) sets out international standards and principles that may be used as a contextual aid in 

interpreting domestic law where there is ambiguity. Article 38 of the UNDRIP provides that the 

role of the state, in consultation and co-operation with Indigenous peoples, is to take the appropriate 

measures to achieve the ends of the Declaration. This is consistent with the Crown’s duty to consult 

and accommodate as set out in various decisions by this Court.  

100. Canada supports the UNDRIP and is taking steps to engage with Indigenous peoples and 

other Canadians on its implementation. These efforts form part of Canada’s commitments to pursue 

reconciliation and move toward a renewed nation-to-nation relationship with Indigenous peoples 

based on recognition, rights, respect, co-operation and partnership, and include the commitment to 

a federal review of laws, policies and operational practices. The implementation of the UNDRIP 

will ultimately be achieved, in a manner consistent with Canada’s constitutional framework, 

through a combination of legislation, state action and action initiated and taken by Indigenous 

peoples themselves. 

101. The respondents agree with the appellants that consultation is to be preferred to litigation.170 
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Consultation on proposed legislation can, and does, take place. There is no reason to assume that 

ministers and other parliamentarians will not hear from Indigenous groups and take their rights, 

interests and concerns into account, just because the courts cannot supervise proceedings that form 

part of the law-making process. 

viii) Real Impact of the Appellants’ Theory 

102. In addition to the application of the constitutional principle of parliamentary sovereignty, the 

Court of Appeal recognized the practical implication of expanding the duty to consult beyond 

specific Crown conduct to encompass the broad spectrum of preliminary work and policy 

initiatives that underline the law-making process. As Justice Pelletier in his concurring judgment 

noted, at some point the need to consult in this manner may overwhelm and affect the ability to 

govern.171 There is a practical sense to this finding. Multiple consultations on policy initiatives that 

may or may not find their way into legislation that is eventually passed by Parliament would not 

be helpful for either the government or the interested Indigenous groups 

103. The appellants’ attempt to equate this practical concern with an attempt to deny a duty to 

consult at all is without support.172 The duty to consult is firmly established by this Court’s 

jurisprudence. Determining how the duty to consult fits within the framework of the constitution, 

given the privileges of Parliament that support the democratic process, is at the centre of this appeal.  

As explained above, the principle of parliamentary sovereignty and the duty to consult do not 

overlap in this appeal.  

C. APPLICATION OF THE DUTY TO CONSULT IN THESE CIRCUMSTANCES 

i) First Step: Crown Knowledge Met  

104. In any event, in order to trigger the duty to consult in these circumstances, the three-step test 

set out by this Court in Rio Tinto173 must be met. The respondents concede that the first part of the 

test, Crown knowledge of the appellants’ treaty right to hunt, fish and trap, is met. 174  
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ii) Second Step: No Conduct or Decision  

105. Justice Hughes erred in assuming, without analysis and contrary to his previous findings, that 

the second step, that there is Crown conduct or a decision that engages a potential Indigenous right, 

was met in this case. The appellants have recognized that “[t]he true final decision is made by 

Parliament which is not subject to judicial review under s. 18.1.”175 Specifically Justice Hughes 

erred in assuming  that: 

…the steps that Cabinet Ministers undertake during the law-making process prior to 
introducing a bill into Parliament do indeed constitute Crown conduct that can give rise to 
the duty to consult.176   

106. As pointed out by the majority below, this finding contradicted the Federal Court’s previous 

finding that the respondent Ministers acted in their legislative capacity in making decisions that 

were legislative in nature.177 It is also in contrast to the Federal Court’s earlier correct determination 

that such a restraint on the Executive’s policy choice to formulate and introduce a bill is a restraint 

on the sovereignty of Parliament178 and that nothing in Treaty No. 8 characterizes the law-making 

process as Crown conduct that would allow the appellants to intervene in the law-making 

process.179  

107. Additionally, the law-making process is not the type of strategic high-level decision 

described by this Court in Rio Tinto that might trigger a duty to consult. The cases cited in Rio 

Tinto dealt with decisions related to specific projects,180 specific authorizations made pursuant to 

a specific statutory regime, or the management of particular resources.181 The types of “strategic 

higher-level decisions” that may trigger the duty to consult are those that may affect the Crown’s 

future ability to deal honourably with Indigenous interests.182 The law-making process does not 

remove the Crown’s ability to ensure that resources are developed in a manner that upholds the 
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Honour of the Crown and the promise of s. 35.  

108. Requiring a specific or particularized decision or conduct in order to trigger the duty to 

consult makes sense as it allows for a specific action or remedy to be undertaken by the 

government. This is reflected in the decision of the Federal Court of Appeal in Hupacasath, where 

that Court noted that “the duty is aimed at preventing a present real possibility of harm caused by 

dishonourable conduct that cannot be addressed later.” 183  

109. In the circumstances of this case, a duty to consult may arise from future conduct taken under 

the amended legislation. That future conduct can be addressed then. That is the point at which the 

duty to consult is triggered. An impact on the appellants’ rights that may or may not happen and 

can be fully addressed in the future is speculative and does not trigger the duty to consult.184   

iii) Third Step: Potential Adverse Impact on Potential Claim or Right 

110. This Court in Rio Tinto explained that there must be a “causal relationship between the 

proposed government conduct or decision and a potential for adverse impacts on pending 

Aboriginal claims or rights.”185 Impacts that are too remote or speculative will be insufficient to 

ground a duty to consult. The effect on rights must be an “appreciable adverse effect.”186 

111. The Federal Court failed to find a causal relationship between the law-making process (the 

purported Crown conduct i.e. Cabinet’s decision to introduce the Bills in Parliament) and any 

adverse effect on the appellants’ treaty rights. The appellants have not claimed an infringement of 

treaty rights. The Federal Court based its finding that sections of the Fisheries Act and the 

Navigation Protection Act would potentially impact the appellants’ treaty rights on assertions of 

“fears” of the appellants.187   

112. If specific actions or decisions are taken pursuant to the changes in the legislation that impact 
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the appellants’ treaty rights, then the duty to consult in those specific situations would be triggered 

and the analysis set out above would apply. The appellants have not pointed to any such specific 

decisions or conduct.  

D. NO PRACTICAL REMEDY AVAILABLE TO APPELLANTS 

113. The appellants have abandoned their request for ancillary relief. The order sought in this 

Court is for declarations that the respondents “had a duty to consult” and that this duty was 

breached.188 As the legislation in issue has passed Parliament and received royal assent, the issue 

of whether there was a duty to consult on that legislation is now moot. 

114. The appellants’ main argument for this court to issue the declarations is that it will serve the 

purpose of advancing negotiations with the Crown with a view to resolving issues with the 

Crown189 and it will set out how the Crown is to deal with the duty to consult in future cases 

involving legislation.190 These are insufficient reason to grant the declarations sought. 

115. The difficulty with the Federal Court’s declaration is that it did not follow the reasoning of 

that Court. The Federal Court accepted virtually every argument against issuing the declaration 

sought, but issued it in any event.  A declaration should only be issued by this Court if it is first 

found that the duty to consult extends to the development of legislation. If the Court does not extend 

the duty to consult, then there is no basis or rationale for the declarations sought. 

116. The issue of remedy also highlights the difficulty of drawing the line where the duty to 

consult should be imposed. If a duty to consult is imposed at the policy stage of the development 

of legislation, should an injunction be imposed to prevent further policy work? Would a court have 

to approve the consultation before further policy work could be initiated? Would Parliamentary 

committees be prevented from addressing issues related to the impugned process? Would draft 

legislation be a sufficient basis for the court to order a duty to consult even if that draft had not 

been introduced into Parliament?  
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117. In the context of the constitutional principles and the practical difficulties discussed above,   

the declarations sought by the appellants would infringe the sovereignty of Parliament, while 

serving no useful purpose.   
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PART IV - COSTS 

118. The Respondents do not seek costs. 

PART V - ORDER SOUGHT 

119. The Respondent asks that the appeal be dismissed without an order of costs. 

DATED AT OTTAWA, this IO day of October, 2017. 

Counsel for the Respondents 
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