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Part I – Facts 

Introduction 

 

1. Mikisew Cree First Nation (“Mikisew”) has Treaty 8 rights. Its traditional territory is 

located in northeastern Alberta in the Peace-Athabasca region. The region includes 

the Peace-Athabasca Delta, the largest inland river delta in North America, which is 

located in Wood Buffalo National Park, a World Heritage Site and recently found to 

be at risk by UNESCO’s World Heritage Committee. Mikisew’s traditional territory 

lies in the heart of Canada’s oil sands developments.  

 

2. Mikisew relies on the lands, waters and resources of this region for physical, spiritual 

and cultural sustenance. Its rivers feed its people and serve as vital transportation 

corridors. Its lands are – or were – home to the bison, moose and other species that 

fed and clothed the Mikisew people for centuries.  

 

3. For years Mikisew has engaged with and relied on Canada’s environmental 

assessment and protection regime to defend its territory and rights from rapid 

industrial development.1 Mikisew has availed itself of Canada’s environmental 

protection regime to consult with Canada to secure its future in its homelands. 

Canada is very familiar with Mikisew’s deep connection to these lands and Mikisew’s 

use of the environmental assessment and protection regime to protect its interests.  

 

4. The central issue in this case is whether Canada is free to plan, design and then 

implement radical changes to the federal environmental assessment and protection 

regime without a legal duty to even notify Mikisew or any First Nation. 

 

5. Canada suggests that because Parliament is involved in the process of passing 

legislation all aspects of the legislative process must be immunized from judicial 

                                                
1 Respondent’s Record before the Federal Court of Appeal [FCA RR], Vol 1, p 10 at 
para 13; Affidavit #1 of Steve Courtoreille, sworn Apr 29, 2013 [Courtoreille Affidavit #1], 
at paras 67-91 [FCA RR Vol 2, pp 380-386]. 
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review – even policy development carried out exclusively by the executive before a 

final decision to take a bill to Parliament. Canada suggests that any remedy for the 

Crown’s failure to consult is political, not legal, and must be pursued through 

lobbying efforts and submissions to parliamentary committees, if allowed. The Court 

below endorsed this view. 

 

6. To advance reconciliation, the Crown must be obliged to consult when planning and 

designing laws that have the potential to adversely affect Aboriginal and Treaty 

rights. If the duty to consult does not apply to policy development, it would create an 

incongruous situation where the Crown is obligated to consult (under judicial 

supervision) on decisions that adversely affect Aboriginal and Treaty rights in 

potentially small and discrete ways (deciding to close hunting in a park for a week) 

but not on decisions that that adversely affect Treaty rights in profound and 

potentially devastating ways (deciding by law to close hunting in a park 

permanently). Further, the Crown could decide, like it did here, to remove the need 

for any Crown approval (and therefore consultation) without consultation. 

 

7. Surely this must be the antithesis of reconciliation. Legislation is the most far-

reaching, profound tool to carry out Crown plans and policies. Among other reasons, 

it determines the parameters governing future Crown decision making. It cannot be 

correct that reconciliation demands that the multitude of smaller decisions that 

adversely affect First Nations attract the duty to consult but that the far-reaching, 

potentially most harmful decisions do not. 

 

8. This Court’s decision in Clyde River provides the solution to the conundrum posed 

by the court below: how to consult about legislation in a way that respects the 

principle that the courts do not intervene in the affairs of Parliament. In Clyde River, 

this Court held that the Crown is ultimately responsible for ensuring that the duty to 

consult is carried out and has great flexibility to design processes to do that. If the 

duty is not carried out before a decision is made, it is incumbent upon the Crown 

to ensure that further measures are taken to meet its duty. As the court noted: 

“[a]bove all, and irrespective of the process by which consultation is undertaken, any 
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decision affecting Aboriginal or Treaty rights made on the basis of inadequate 

consultation will not be in compliance with the duty to consult, which is a 

constitutional imperative.”2  

 

9. As discussed below, in this case, finding such an opportunity would have been easy; 

Canada had three to four years of pre-legislative policy development during which 

time it could have consulted with First Nations in any numbers of ways. It simply 

decided not to do so. 

Canada Plans a Fundamental Reform of Its Environmental Policies and Laws 

10. Starting in 2008 and continuing into 2012, Canada planned a fundamental overhaul 

of it environmental assessment and protection regime. As part of this reform, the 

government contemplated repealing and dramatically amending legislation, including 

to the Canadian Environmental Assessment Act, 1992,3 the Fisheries Act,4 Species 

at Risk Act,5 and the Navigable Waters Protection Act.6 These changes were far-

reaching and would change what aspects of the environment were to be protected, 

what projects would be subject to environmental assessment and what types of 

environmental effects would be considered. The suite of changes marked a 

significant withdrawal of Canada from its modern role in protecting the environment. 

 

11. The planning and implementation of these sweeping changes to Canada’s 

environmental regime were carried out in private. Despite years of planning and 

policy development, which took place in a coordinated fashion across departments 

and agencies, no consultation with First Nations occurred. Instead, as a result of the 

policies that were developed, legislation was prepared and included in two massive 

omnibus budget bills. They were introduced, as matters of confidence, in the House 

                                                
2 Clyde River (Hamlet) v Petroleum Geo-Services Inc, 2017 SCC 40 at para 22 [Clyde 
River]. 
3 SC 1992, c 37. 
4 RSC 1985, c F-14. 
5 SC 2002, c 29. 
6 RSC 1985, c N-22 [NPA]. 
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of Commons on March 29, 2012 (Bill C-38) and October 18, 2012 (Bill C-45) and 

passed shortly thereafter after moving through Parliament with “remarkable” speed.7 

A sense of the dramatic and comprehensive nature of these omnibus bills can be 

gleaned from the fact that the entirety of Canada’s new environmental assessment 

legislation (Canadian Environmental Assessment Act, 2012) appears as merely one 

section in a 450-page omnibus bill. 

 

12.  Amendments to the Fisheries Act narrowed the longstanding protection for fish 

habitat that had been provided by s. 35 of the Fisheries Act. Amendments to the 

Navigable Waters Protection Act (renamed the Navigation Protection Act) removed 

existing protections for all but a few listed navigable waters. (Of Canada’s millions of 

lakes and rivers, only 97 lakes and 62 rivers were afforded protection.8) 

Amendments to the Species at Risk Act reduced the requirements to establish effect 

on species at risk. The replacement for the Canadian Environmental Assessment 

Act, 1992 eliminated the requirement for environmental assessment for all but major 

projects. (On the day that the Canadian Environmental Assessment Act, 2012 came 

into effect, approximately 2,970 environmental assessments were cancelled.9)  

(Collectively, the “Amendments”) 

 

13. The parties, and the courts below, agree the Amendments had the potential to 

adversely affect the rights and interests of Mikisew.10 The Amendments deregulated 

a wide range of activities, removed them from federal supervision and significantly 

narrowed the scope of federal environmental protections.11 Reduction in federal 

oversight profoundly affects Treaty rights. Among other reasons, environmental 

                                                
7 Judgment and Reasons of the Hon. Mr. Justice Roger T. Hughes issued Dec. 19, 
2014, at para 104 [FCA RR Vol 1, p 70] [Reasons]. 
8 NPA, supra note 6, Schedule [Applicant’s Record before the Federal Court of Appeal  
Vol 1, Tab 10] [FCA AA]. 
9 Affidavit of Rachel Forbes, sworn Apr 30, 2013, at para 11 [FCA RR Vol 8, p 2240]. 
10 Reasons for Judgment of the Honourable Justices Montigny, Webb and Pelletier, 
December 7, 2016, at para 88. [Appellants’ Record (“AR”) Tab 3, pp 112] [Reasons 
FCA]. 
11 Reasons, supra note 7, at paras 4, 87-88, 93-94, 101 [FCA RR Vol 1, pp 12, 64-97, 
69]. 
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assessments and other federal approvals allow First Nations the opportunity to voice 

concerns about adverse effects on their rights and to have those rights 

accommodated.  

Canada’s Law Making Process 

14. A simplistic understanding of law making is that laws are considered and passed by 

Parliament or the legislatures and therefore the law making process begins with the 

introduction of a bill in Parliament and ends with Royal Assent. This simplistic 

understanding is misleading. First, part of law making is inevitably deferred to the 

process of making regulations, after the passage of legislation. Second, and more 

relevant to this case, is the significant pre-parliamentary phase to law making. Under 

this phase, the executive has a structured process of evaluating policy initiatives and 

deciding whether policy initiatives should be pursued, and, if so, whether they should 

become part of Canada’s legislative program in Parliament or be dealt with through 

some other mechanism, such as regulation or policy statement. This front-end 

process precedes the introduction of a bill in Parliament and involves numerous 

decisions and actions by a variety of participants within the executive. 

 

15. The policy development and law making process is set out in detail in the Federal 

Government’s Cabinet Directive of Law Making12 and is described below as steps 1-

5. A schematic chart describing the process is attached as Schedule A. While the 

executive is not bound to follow this process, it has chosen to do so. 

 

16. Justice Hughes, the Application Judge, summarized the five policy and law making 

steps as follows:13 

a. Step 1: Policy development, including the decision to make laws. 

b. Step 2: Subsequent to the decision to make a law, the responsible 

department develops a legislative proposal and submits the same to Cabinet 

for approval. 

                                                
12 Affidavit of Douglas Nevison sworn October 17, 2013 (“Nevison Affidavit”) Exhibit H 
[RR, Vol 10, Tab 2H, pp 2449-2461] [FCA RR, Vol 19, pp. 5762 – 5777]. 
13 Reasons, supra note 7, at para 34 [FCA RR, Vol 1, p 34]. 
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c. Step 3: Upon Cabinet approval of the legislative proposal, it forms part of the 

Government’s legislative program; the responsible department prepares a 

memorandum to Cabinet seeking authorization to draft the bill. 

d. Step 4: Parliamentary Process: upon drafting the bill, Cabinet approves it and 

introduces the same into Parliament for debate and three readings in the 

House of Commons and Senate. 

e. Step 5: Royal Assent gives the act the force of law. 

 

17. These steps were followed in the case of the Amendments.14 Justice Hughes 

confirmed the Ministers made a set of policy choices that led to the creation of a 

legislative proposal to submit to Cabinet, which led to the formulation and 

introduction of the omnibus bills into Parliament.15  

 

18. Notably, this process specifically contemplates the potential for consultation with 

stakeholders outside of government both in the early stages of policy development16 

as well as after initial consideration by Cabinet. Additionally, the Guide to Making 

Law encourages consideration of external consultation on draft legislation before it 

goes to Cabinet or Parliament for final approval.17 While the preparation of bills 

(especially budget bills) was historically secret, today this has evolved to ensure 

there is ongoing consultation among Ministers and interested parties on government 

initiatives. As Professor Donald Savoie explains, public consultation on proposed 

legislative initiatives serves several purposes, including legitimizing public policy 

                                                
14 Refusals and Answers (Nevison) [AR Vol 11, pp 3836-3850] [FCA RR, Vol 27, pp 
8279 – 8293]. 
15 Reasons, supra note 7, at para 66 [FCA RR, Vol 1, p 55]. 
16 Affidavit of Douglas Nevison, sworn Oct 17, 2013, Exhibit H at Schedule “A” [Nevison 
Affidavit] [FCA RR Vols 19-20, pp 5751-5957]; Cross-Examination of Terrence Hubbard, 
dated Jan 21, 2014, at Exhibit 1 [FCA RR, Vol 18, pp 5511 – 5515]. 
17 Nevison Affidavit, supra note 13, Exhibit H [FCA RR Vols 19-20, pp 5751-5957]; 
Cross-Examination of Kevin Stringer [Stringer Cross-Examination] [AR, Vol 10, Tab 18, 
pp.3378; 3383-3384; p.3388-3389] [FCA RR, Vol 23, pp 7085; p. 7090-7091; p.7095 -
7096]. 
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decisions18 and encouraging the participation of citizens who may be affected by 

public policy changes.19 Ultimately, it encourages better informed decision making. 

There is no doubt the government has as a matter of policy consulted with First 

Nations when considering legislation that affects their interests.20 

Mikisew Cree First Nation and its Traditional Territories 

19. Mikisew has constitutionally protected Treaty 8 rights that it primarily exercises 

within its traditional territory in northeastern Alberta. The majority of Mikisew’s 

approximately 2,800 members still live in this territory. These lands, rivers and lakes 

have provided Mikisew with abundant fishing, trapping and navigation and supported 

its members in an unbroken chain for generations from before Treaty 8 to present. 

The evidence filed in this application and provided to Canada over many years in 

regulatory proceedings is replete with information about Mikisew’s reliance on the 

waters and lands to sustain itself and to sustain the members’ distinctive culture.21   

 

20. Canada was well aware that Mikisew used and relied upon the federal 

environmental regime to protect its traditional territory.22 Despite knowing that, 

Canada gave Mikisew no opportunity to review or comment on the Amendments. In 

fact, no notice was given to any First Nation before the Amendments were 

introduced into Parliament.23 

                                                
18 Affidavit #1 of Donald Savoie, sworn Apr 1, 2013, at Exhibit 2 [Savoie Affidavit] [FCA 
RR, Vol 1, pp 289-290]. 
19 Savoie Affidavit, ibid [FCA RR, Vol 1, p 291]. 
20 For example, the government consulted extensively with First Nations on draft 
legislation for the First Nations Education Act. See, Stringer Cross-Examination, supra 
note 14, at Qs.459-489 [FCA RR, Vol 23, pp. 7185-7195]. 
21 Courtoreille Affidavit #1, supra note 1, at paras 33-44,105 [FCA RR Vol 2, pp 371-
374, 390-391], at Exhibit 2 [FCA RR Vol 2, pp 545-557], at Exhibit 5 [FCA RR Vol 3, pp 
611-612], at Exhibit 6 [FCA RR Vol 3, pp 688-693]; Affidavit #1 of Rita Martin, sworn Apr 
26, 2013, at paras 19-28 [FCA RR Vol 2, pp 361-363]. 
22 Courtoreille Affidavit #1, supra note 1, at paras 67-91 [FCA RR Vol 2, pp 380-386]; 
Affidavit #1 of Trish Merrithew-Mercredi, sworn Apr 29, 2013, at para 31 [FCA RR Vol 7, 
pp 2096-2097]. 
23 Reasons, supra note 7, at para 104 [FCA RR, Vol 1, p 70]. 
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21. The key facts material to this appeal are undisputed: Mikisew holds Treaty 8 rights; 

Mikisew has an ongoing interest in the issues dealt with by the legislation; the Crown 

had notice of Mikisew’s interest in these matters; the policy changes had an adverse 

effect on Mikisew’s rights and interests sufficient to trigger the duty to consult 

(subject to the legal question of whether the duty to consult applies); and no 

consultation was carried out before, during or after the parliamentary process.24 

The Application for Judicial Review 

22. Following the passage and coming into effect of the Amendments, Mikisew 

commenced judicial review proceedings directed at the Ministers’ failure to consult 

with Mikisew (or any First Nation) during the long policy development that led to the 

Amendments. Mikisew sought declaratory relief affirming the Ministers’ obligations to 

consult during this phase and recognizing the Ministers’ breach of that duty, and 

requiring the Ministers to consult to remedy the breach. The application sought no 

relief against Parliament or the ability of any of the Ministers to advance the 

Amendments through Parliament. 

Decision of the Federal Court 

23. Hughes J heard the application for judicial review. He allowed the application in part. 

He accepted that the Amendments had a significant adverse impact on the Treaty 

rights of Mikisew by reducing protection for fish habitat and by reducing federal 

oversight of development through the Canadian Environmental Assessment Act.25 

 

24. Hughes J first dealt with the question of whether these proceedings were precluded 

by the exclusion of members of the House of Commons from the scope of judicial 

review under s. 2(2) of the Federal Courts Act. He found that s. 2(2) was not 

engaged, as Mikisew was “seeking to engage the process that Ministers of the 

Crown undertake before legislation has been drafted and presented to Parliament” 

                                                
24   Reasons for Judgment of the Honourable Justices Montigny, Webb and Pelletier, 
December 7, 2016, at para 4-6 [Appellants’ Record (“AR”) Tab 3, pp 69-70] [Reasons 
FCA]. 
25 Reasons, supra note 7, at paras 93-94 [FCA RR, Vol 1, pp 66-67]. 
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rather than interfere with their parliamentary functions, such as introducing a bill into 

Parliament.26 

 

25. Hughes J then addressed whether the existence and discharge of the duty to consult 

in the pre-legislative stage was justiciable at all, largely based upon a separation of 

powers analysis. After considering the principles articulated in Reference re Canada 

Assistance Plan (BC)27 and Ontario v Criminal Lawyers’ Association of Ontario,28 the 

Court held that the matter had sufficient legal content to be judicially reviewed in that 

the question raised was whether the legal and enforceable duty to consult applies to 

the matter at issue.29 However, the Court found that based upon the separation of 

powers it (the Court) could not intervene in Crown action with respect to the duty to 

consult before the legislation had been introduced in Parliament.30 

 

26. The Court then considered the question of whether the duty to consult had in fact 

been triggered. Hughes J found the Amendments did have the potential to adversely 

affect Mikisew’s Treaty 8 rights by reducing the number of projects subject to 

environmental review, which led to the risk that smaller projects having a significant 

cumulative effect on the ecosystem would not be reviewed.31 Similarly he found that 

the amendments to the Fisheries Act offered significantly less protection to fish 

habitat and permitted disruptions and non-permanent alterations that were prohibited 

under the previous legislation.32 Hughes J also found that the same concern was 

raised by the changes to the Navigable Waters Protection Act.33 The Court found on 

these facts that the duty to consult arose but at the lower end of the Haida 

spectrum.34 

 

                                                
26 Reasons, supra note 7, at para 22 [FCA RR, Vol 1, p 24]. 
27 [1991] 2 SCR 525 [Canada Assistance Plan]. 
28  2013 SCC 43, [2013] 3 SCR 3. 
29 Reasons, supra note 7, at para 29 [FCA RR, Vol 1, p 24]. 
30 Reasons, ibid, at para 72  [FCA RR, Vol 1, p 24]. 
31 Reasons, ibid, at para 95 [FCA RR, Vol 1, p 24]. 
32 Reasons, ibid, at para 93 [FCA RR, Vol 1, p 24]. 
33 Reasons, ibid, at para 88 [FCA RR, Vol 1, p 24]. 
34 Reasons, ibid, at para 103 [FCA RR, Vol 1, p 24]. 
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27. The Court granted a declaration that the duty to consult had arisen but refused to 

grant further relief, holding that either it would not be useful or, as in Canada (Prime 

Minister) v Khadr,35 that the Court should defer to the executive branch in these 

circumstances to respond to the Court’s declaration. 

The Federal Court of Appeal 

28. The Federal Court of Appeal allowed Canada’s appeal, dismissed Mikisew’s cross 

appeal and dismissed Mikisew’s application. The majority of the Court of Appeal (De 

Montigny and Webb JJA), with reasons by De Montigny JA, based its decision on 

principles that effectively amounted to holding that the duty to consult was not 

justiciable in relation to legislative processes involving Parliament. The majority 

decided that s. 2(2) of the Federal Courts Act precluded the review of the Ministers 

in their legislative function and that the principle of the separation of powers 

precludes the application of the duty to consult in respect of legislative processes as 

a “legal requirement.”36 The court held that the only recourse for First Nations in 

respect of legislative processes was to “lobby government officials or members of 

Parliament” or seek to be heard by parliamentary committees once legislation is 

introduced.37 

 

29. The minority (Pelletier JA) held that the issue of whether s. 2(2) of the Federal 

Courts Act applied did not have to be determinative. He held that given the nature of 

the facts and the relief sought, the relief would either be available in an action or an 

application for judicial review and that the choice of process was at best a curable 

procedural irregularity.38 The minority held that the justiciability issue was really a 

duty to consult issue that conflates the question of whether the duty to consult arises 

and how it is to be given effect if it did.   

 

                                                
35 2010 SCC 3 at para 37, [2010] 1 SCR 44. 
36 Reasons for Judgment of the Honourable Justices Montigny, Webb and Pelletier, 
December 7, 2016, at para 60 [Appellants’ Record (“AR”) Tab 3, pp 101-102] [Reasons 
FCA]. 
37 Reasons FCA, ibid, at para 62 [AR Tab 3, p 103]. 
38 Reasons FCA, ibid, at paras 70-83 [AR Tab 3, pp 105-111]. 
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30. Pelletier JA rejected the proposition that legislative action precluded the duty to 

consult by noting that it surely could not matter if a project was approved by 

executive act or special legislation as to whether the duty to consult applied.39 

Instead, Pelletier JA held that the crucial distinction was between specific legislation 

that might target a First Nation or its territory and “legislation of general application.” 

He held that while the former could trigger the duty to consult, “the duty to consult is 

not triggered by legislation of general application whose effects are not specific to 

particular Aboriginal peoples or to the territories in which they have or claim an 

interest.”40 

Part II – Issues 

31. The questions at issue are: 

1. Does the duty to consult apply to the legislative process as a justiciable legal 

duty? 

2. How is the separation of powers between the courts and Parliament to be 

respected in the context of judicial review of the duty to consult concerning a 

legislative process involving Parliament? 

3. Does Section 2(2) or 18.1 of the Federal Courts Act preclude judicial review of 

the executive branch’s role in the legislative process? 

4. What remedy, if any, should be granted in this case?  

 

Part III – Argument 

A. Does the duty to consult apply to legislative processes?  

 

Overview 

32. The decision of the Court below is inconsistent with the holding of this Court in 

Tsilhqot’in (and a number of earlier precedents) that the duty to consult is a 

                                                
39 Reasons FCA, ibid, at para 87 [AR Tab 3, p 112]. 
40 Reasons FCA, ibid, at paras 89-92, 100 [AR Tab 3, pp 112-114, 116-117]. 
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freestanding justiciable duty that applies to legislation whether general or specific.41 

If the Federal Court of Appeal is correct that the duty to consult in respect of 

legislation is only susceptible to political review based on lobbying and 

representations to Parliament, then this court’s decision in Tsilhqot’in and its 

predecessor decisions must be equally incorrect. 

 

33. Holding that the duty to consult is applicable to legislative processes is also 

consistent with the policies underpinning the modern principles of Aboriginal law, 

namely, that the protections given to Indigenous peoples are legal protections to be 

applied with a view to advancing reconciliation, as well as the principles accepted by 

Canada in the United Nations Declaration on the Rights of Indigenous Peoples.42 

Thus, as a matter of both law and policy, the reasoning of the Federal Court of 

Appeal should be rejected and its decision set aside. 

 

34. Finally, the duty to consult has been developed as one of the law’s key tools to 

advance reconciliation. It serves a number of practical purposes that are as relevant 

to law making as to administrative decision making. First, it advances good decision 

making by ensuring that First Nations knowledge and views are known to decision 

makers and, where appropriate, incorporated into those decisions. Second, it 

creates a means of giving First Nations a role in decision making that affects their 

rights and interests. In this respect it is a part of remedying Canada’s history of 

making decisions for or about First Nations rather than making decisions with First 

Nations. Third, it is a part of ensuring that Crown decisions are lawful as the duty to 

consult creates the procedural framework for the Crown to ensure that its decisions 

and actions do not offend s. 35 of the Constitution Act, 1982. There is no principled 

basis for excluding the application of this doctrine to the development of laws, 

especially where the executive has a central role in developing those laws. 

                                                
41 Tsilhqot’in Nation v. British Columbia, 2014 SCC 44 at paras 125, 80, 93, [2014] 2 
SCR 257 [Tsilhqot’in]. 
42 United Nations Declaration on the Rights of Indigenous Peoples, UNGAOR, 61st Sess, 
Supp No. 49, UN Doc A/RES/61/295 (2 October 2007) [UNDRIP]. 
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Consultation about legislation is consistent with basic consultation principles 

35. In Rio Tinto this Court addressed the policies and principles underpinning the duty to 

consult and its application.43 Key to this analysis is that the duty to consult is 

engaged at the earliest opportunity once the Crown contemplates conduct that may 

adversely affect a First Nation’s Aboriginal or Treaty rights, rather than being 

deferred to later stages in the process. Thus, consultation is not limited to situations 

where there are direct physical effects but includes indirect effects and decisions 

that can be characterized as strategic or planning. For this reason, high-level 

management decisions or structural changes to the resource’s management may 

also adversely affect Aboriginal claims or rights and therefore trigger the duty to 

consult.44  

 

36. Subject to the issues raised by judicial deference to Parliamentary processes 

(discussed below), the reasoning set out in Rio Tinto would strongly support the 

imposition of the duty to consult to the contemplation of legislative changes such as 

those set out in the Amendments. Like the type of decisions contemplated in Rio 

Tinto, the Amendments fundamentally reduce substantive protections given to the 

environment, and the role of Canada in assessing projects and making decisions 

that provide opportunities for consultation with First Nations.  

The Duty to Consult is a Freestanding, Justiciable Duty in Relation to Legislation  

37. Tsilhqot’in, Sparrow, Badger and Delgamuukw all hold there is a justiciable duty to 

consult with respect to legislation. As these cases were decided in the context of 

infringement claims, what remains to be decided is: (1) can consultation be 

addressed independently of an infringement analysis and; (2) can this approach be 

reconciled with the separation of powers between the judiciary and Parliament, 

which was squarely raised by the Crown in this case. 

 

                                                
43 Rio Tinto Alcan Inc v Carrier Sekani Tribal Council, 2010 SCC 43 at para 47, [2010] 2 
SCR 650 [Rio Tinto].  
44 Rio Tinto, ibid, at para 47; see also, paras 40-48. 
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38. In Tsilhqot’in the Supreme Court held that the duty to consult is a distinct procedural 

duty that applies to legislative action. This Court had to consider how the application 

of provincial laws that infringed aboriginal title would be approached. In explaining 

how the infringement framework would be applied to the Forest Act, this Court said: 

 

As discussed earlier, to justify an infringement, the Crown must 
demonstrate that: (1) it complied with its procedural duty to consult with 
the right holders and accommodate the right to an appropriate extent at 
the stage when infringement was contemplated… 
 
… 
 
Where Aboriginal title is unproven, the Crown owes a procedural duty 
imposed by the honour of the Crown to consult and, if appropriate, 
accommodate the unproven Aboriginal interest. 
 
… 
 
Prior to the declaration of Aboriginal title, the Province had a duty to 
consult and accommodate the claimed Tsilhqot’in interest in the land.45   

 

39. Two clear inferences underpin this ruling: (1) that the duty to consult is a procedural 

duty that attaches to the development of legislation on lands potentially subject to 

Aboriginal title and; (2) that this duty is justiciable, since there is an onus on the 

Crown to demonstrate that the duty has been complied with. Thus Tsilhqot’in plainly 

confirms the duty to consult is a justiciable duty imposed on legislative processes 

before any determination of rights or infringement.  

 

40. Tsilhqot’in is consistent with the Court’s earlier decisions in Sparrow, Badger and 

Delgamuukw. In which the Court mandated consultation with First Nations people 

before passing regulations that potentially infringed their rights. In Sparrow, this 

Court, in first articulating the duty to consult, considered the constitutionality of a 

regulation passed by the Governor in Council limiting net sizes. The Court held that 

                                                
45 Tsilhqot’in, supra note 37 at paras 125, 80, 93 [emphasis added]. 
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in assessing the validity of a regulation (a legislative act) that infringed an Aboriginal 

right, the Court had to consider whether adequate consultation had occurred.46   

 

41. In Badger this Court considered the constitutionality of s. 26(1) of Alberta’s Wildlife 

Act. After finding the accused Treaty rights were infringed by an application of the 

Act, this Court stated the Crown’s consultation in respect of the general legislation 

had to be considered to determine whether the infringement was justified.47   

 

42. In Delgamuukw, this Court held there is always a duty to consult when the 

government is considering measures that might adversely affect s. 35 rights. Lamer 

CJC. emphasized the importance of consultation in the context of regulations. He 

stated: “[s]ome cases may even require the full consent of an Aboriginal nation, 

particularly when provinces enact hunting and fishing regulations in relation to 

aboriginal lands.”48  

 

43. In these decisions, this Court did not distinguish between legislative and 

administrative action in applying the duty to consult to the enactment of hunting and 

fishing regulations. Nor did this Court limit the duty to consult to “specific” legislation 

as opposed to “general” legislation in any of those cases. The duty to consult  must 

be reviewed by the Courts to assess the constitutionality of a legislative act. 

 

44. While these cases are decided in the context of infringement proceedings, this Court 

has already rejected the notion that duty to consult issues are only justiciable in the 

context of infringement claims. In Haida, as here, the Crown argued that the duty to 

consult could not arise or be considered outside of an infringement action when the 

rights and existence of an infringement were finally determined. The Supreme Court 

rejected this proposition, holding that the duty to consult “is part of a process of fair 

dealing and reconciliation that begins with the assertion of sovereignty and 

continues beyond formal claims resolution,” negating the proposition that the duty to 

                                                
46 R v Sparrow, [1990] 1 SCR 1075 at p 1119 [Sparrow].  
47 R v Badger, [1996] 1 SCR 771 at paras. 2, 9, 20, 94-95 [Badger]. 
48 Delgamuukw v British Columbia, [1997] 3 SCR 1010 at para 168. 
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consult can only be dealt with in the context of established rights and the 

infringement of those rights.49 

 

45. The independence of the duty to consult from the infringement framework was 

further entrenched by Mikisew, which was concerned with whether the duty to 

consult applied in the Treaty rights context. In that case, the court rejected 

suggestions that every interference with a Treaty right constituted an infringement 

and that the duty to consult depended upon showing that a Treaty infringement 

occurred. Instead, the duty to consult arises not because an infringement is 

necessarily threatened but because reconciliation and the honour of the Crown 

mandate that when the Crown contemplates a course of action that may adversely 

affect Treaty rights, the Crown should consult with potentially affected First 

Nations.50 

 

The General v. Specific or Targeted Distinction is Unprincipled and Unworkable 

46. Pelletier JA. proposes the duty to consult be invoked with respect to a law that is 

targeted or specific to a First Nation or its rights but not a “general” law. As noted, 

this distinction is inconsistent with case law where the duty to consult has been 

invoked in respect of a number of general legislative matters, including regulations 

under the Fisheries Act (Sparrow) and the Wildlife Act (Badger).  

 

47. More generally, however, this distinction is unprincipled and unworkable. It is 

unprincipled as this distinction is not found in the test for the triggering of the duty to 

consult, which asks “is the Crown contemplating a course of action that has the 

potential to adversely affect an Aboriginal or Treaty right?” Under the test to trigger 

consultation, the means by which the adverse effect is to be caused is irrelevant. 

Such an approach is consistent with an Aboriginal perspective as well: it makes no 

difference to an Aboriginal person if the Crown limits their rights by specific rather 

                                                
49 Haida Nation v British Columbia (Minister of Forests), 2004 SCC 73 at paras 31-34, 
[2004] 3 SCR 511 [Haida]. 
50 Mikisew Cree First Nation v Canada (Minister of Canadian Heritage), 2005 SCC 69 at 
paras 32-33, 51, 55-58, [2005] 3 SCR 388 [Mikisew]. 
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than general legislation. The outcome (their rights being limited) is the same and the 

need for consultation equally important.   

 

48. Further, the need for consultation in the context of general legislation is likely more 

important. Disputes often arise with respect to the application of general legislation 

such as the Fisheries Act or various provincial wildlife acts because general, positive 

legislative measures can often be negative when applied to First Nations. A general 

prohibition on hunting in parks may be in the overall public interest but may be 

devastating to a First Nation whose culture depends upon the ability to harvest in 

those parks. A prohibition on entering Crown lands for extended periods of time may 

promote conservation and safety but may be devastating for First Nations still using 

the land for cultural or sustenance purposes. 

 

49. Pelletier JA’s approach was designed to address what he saw as a practical problem 

– the legitimate fear that the machinery of government may grind to a halt. As 

discussed, this fear (which was also raised by the Crown in Haida and Mikisew) can 

be addressed directly. The duty to consult jurisprudence gives the Crown great 

flexibility to design an appropriate mechanism for consultation. Canada has and 

continues to consult about legislation as a matter of good policy.51 Here the pre-

legislative process extended over years; it is simply incomprehensible why Canada 

made no effort to consult and attempt to elicit an understanding of how First Nations 

viewed this proposed overhaul of Canada’s environmental assessment and 

protection regime. 

Policy Reasons for Imposing the Duty to Consult on Legislative Processes 

 

Policy Reason #1: Legislative processes are the most significant Crown decision 

making processes 

50. Not imposing the duty to consult on legislative processes leads to an obvious 

anomaly: namely, that a central constitutional duty designed to ensure that First 

                                                
51 Savoie Affidavit, supra note 15 at Exhibit 2 [FCA RR, Vol 1, pp 289-291]; Stringer 
Cross-Examination, supra note 14, at Qs.459-489 [FCA RR, Vol 23, pp. 7185-7195]. 
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Nations rights, interests and views are incorporated into Crown decision making 

would be excluded from a primary function of the state: to make laws. Under this 

approach, any modern re-imposition of the residential school system, re-imposition 

of the potlach ban, limitation on the ability to retain and pay lawyers to advance First 

Nations claims, exclusion of First Nations persons from voting rights, could be done 

without consultation. 

 

51. Laws are hard to make and hard to change. An amendment needs to engage 

Parliament and cannot be effected by mere administrative action. Laws – as 

opposed to administrative decisions –have far-reaching effects. They usually apply 

to myriad situations and over a large geographic area. This makes it more important 

that the executive be better informed before recommending to Parliament a course 

of action that may profoundly affect the Aboriginal and Treaty rights of one First 

Nation or many diverse First Nations. 

Policy Reason #2: The duty to consult should not depend upon the means the Crown 

chose to achieve an end rather than on the nature of the right, decision or effect. 

 

52.  The Crown can cause the same effect on the rights of a First Nation by using a 

number of different tools. For example, hunting rights could be affected by the 

warden of a national park making an order banning hunting; Cabinet could pass a 

regulation banning hunting; or Parliament could amend the National Parks Act to 

ban hunting. If the Court below is correct, the first instance – even if only briefly – 

would attract the duty to consult, while the last two examples, which would 

conceivably make hunting illegal indefinitely, would attract no duty to consult.  

Policy Reason #3: The direction of modern Aboriginal law is to ensure First Nations’ 

rights are recognized and protected as legal rights and not mere political rights 

 

53. In Aboriginal law matters, the Crown, time and again, suggests First Nations have 

political, rather than legal protection for Aboriginal rights.52 This case is no exception. 

Both Canada and the majority in the Court below say that the Ministers can consult 

                                                
52 Sparrow, supra note 42 at p 1103. 
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as a matter of public policy, but are not legally obligated to do so. This solution is 

contrary to the trend in Aboriginal law to avoid relegating the protection of Aboriginal 

constitutional rights to the political trust.  

 

54. In Guerin, this Court firmly rejected the treatment of the fiduciary duty as a “political 

trust” or political rather than legal obligation and affirmed the principle that the 

Crown’s conduct is subject to judicial supervision.53 Similarly, in the Secession 

Reference,54 the Court recognized the constitutional protection of Aboriginal and 

Treaty rights as an important step in achieving the constitutional imperative of 

protecting minorities. In Sparrow, this Court was clear that Aboriginal rights are 

enforceable legal rights.55 

 

55. Aboriginal peoples should not be eternal supplicants, their constitutional rights in the 

legislative process at the mercy of political actors. The duty to consult should not be 

subsumed and superintended by political processes through devices such as 

lobbying and seeking an audience before parliamentary or legislative committees as 

suggested by the majority. Such solutions are a throwback to an earlier time when 

Aboriginal peoples were denied access to the Courts to superintend enforcement of 

their rights. As expressed in Van der Peet, it is “[o]nly by fulling recognizing the 

Aboriginal legal entitlement can the Aboriginal legal perspective be satisfied. At this 

stage of the process the courts have an important role to play.”56 First Nations’ rights 

should always be justiciable. 

 

                                                
53 Guerin v The Queen, [1984] 2 SCR 335. 
54 Reference re Secession of Quebec, [1998] 2 SCR 217 at para 82 [Secession 
Reference]. 
55 Sparrow, supra note 42 at pp 1103-1104; Secession Reference, ibid at para 82. 
56 R v Van der Peet, [1996] 2 SCR 507 at para 313. 
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Policy Reason #4: Imposing the duty to consult is in keeping with Canada’s international 

obligations  

56. The duty to respect and protect Indigenous people’s land and resource rights is 

codified in UNDRIP57, which, since the original hearing of this matter, Canada has 

endorsed and Canadian courts have recognized as a relevant source of international 

law.58  

 

57. UNDRIP can be used as a guide to the courts as to how the duty to consult should 

evolve. Article 19 of UNDRIP clearly articulates an expectation that states such as 

Canada will consult with Indigenous peoples concerning legislative matters that may 

affect them. It provides that (emphasis added): 

 

States shall consult and cooperate in good faith with the Indigenous peoples 
concerned through their own representative institutions in order to obtain 
their free, prior and informed consent before adopting and implementing 
legislative or administrative measures that may affect them. 
 

 
Policy Reason #5: Consultation is to be preferred to litigation as a tool to advance 

reconciliation  

 

58. This court has repeatedly articulated the view that early consultation is the preferred 

means to achieve reconciliation and avoid litigation. Recently, in Clyde River, this 

Court said: 

That said, judicial review is no substitute for adequate consultation. True 
reconciliation is rarely, if ever, achieved in courtrooms. Judicial remedies may 
seek to undo past infringements of Aboriginal and Treaty rights, but adequate 
Crown consultation before project approval is always preferable to after-the-fact 
judicial remonstration following an adversarial process. Consultation is, after all, 
“[c]oncerned with an ethic of ongoing relationships” (Carrier Sekani, at para. 38, 
quoting D. G. Newman, The Duty to Consult: New Relationships with Aboriginal 
Peoples (2009), at p. 21). As the Court noted in Haida, “[w]hile Aboriginal claims 
can be and are pursued through litigation, negotiation is a preferable way of 
reconciling state and Aboriginal interests” (para. 14). No one benefits — not 
project proponents, not Indigenous peoples, and not non-Indigenous members of 

                                                
57 UNDRIP, supra note 38, at Arts 8(2)(b), 25-28. 
58 First Nations Child and Family Caring Society of Canada v Canada (Attorney 
General), 2012 FC 445 at paras 353-354, aff’d 2013 FCA 75. 
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affected communities — when projects are prematurely approved only to be 
subjected to litigation.59 
 

59. While this principle has generally been articulated in the context of administrative 

decisions, the principle is equally if not more applicable to the legislative process. 

Legislation is the Crown’s primary means of framing the relationship between the 

state and those who live under it. Legislation defines the powers and duties of 

members of the executive and other decision makers and in many cases defines the 

rights and roles of citizens – including Aboriginal people – vis-à-vis the state and 

each other.  

 

60. Legislation can in many ways define a relationship; in some cases, it decides if there 

is going to be a relationship. For example, in the case of the Navigable Waters 

Protection Act, the amendments essentially ended Canada’s role in protecting most 

waterways and effectively ended the relationship between Canada and Mikisew in 

protecting those waterways as traditional transportation routes and important 

environmental assets.  

 

61.  The approach adopted by the majority below works counter to this principle. It 

accepts a view that consultation is not required and, in fact, is inconvenient as 

potentially interfering with the orderly operation of the law making process. It 

endorses unilateral Crown action with the First Nations’ remedies largely being 

confined to the realm of after-the-fact infringement actions. This is especially harsh 

in the case of Treaty First Nations (such as Mikisew), where the court has held that 

there is a very high bar for establishing infringement but held that the duty to consult 

is still triggered as a part of the ongoing relationship between the Crown and the 

First Nations contemplated in the Treaty.  

 

62. If the majority decision below is upheld, then the most significant aspect of the duty 

to consult – the right to be consulted in the face of Crown action threatening adverse 

                                                
59 Clyde River, supra note 2 at para 24. 
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effects (even if not infringing) – is rendered unenforceable until Treaty rights are 

reduced to the level of near meaninglessness. 

B. How Can the Separation of Powers between Parliament and the Courts be 

Respected?  

The separation of powers principles 

63. All government action is subject to judicial oversight for compliance with the law and 

the Constitution, subject to very limited exceptions. Judicial oversight is the essence 

of the rule of law and the principle of constitutionalism.60 Even in the exercise of 

legislative power, the executive is subject to judicial review where a constitutional 

right is implicated by the executive’s conduct.61   

 

64. One exception to the principle of judicial oversight is the principle of parliamentary 

immunity, which precludes any form of judicial review that would involve the judiciary 

in Parliament’s exercise of its internal prerogatives of parliamentarians to participate 

in parliamentary processes free from interference by the courts or executive. Judicial 

interference in that context violates the separation of powers among the courts, 

legislatures and executive, and so those matters are treated as non-justiciable. 

 

65. Parliamentary privilege is the sum of the privileges, immunities and powers enjoyed 

by the Senate, the House of Commons and provincial legislative assemblies, and by 

each member individually, without which they could not discharge their functions.62 It 

includes “the necessary immunity that the law provides for Members of Parliament, 

and for Members of the legislatures of each of the ten provinces. . . in order for 

these legislators to do their legislative work.”63 The courts respect the right of 

Parliament to exercise unfettered freedom in the formulation, tabling, amendment 

and passage of legislation.64   

                                                
60 Secession Reference, supra note 50 at paras 70-78. 
61 Operation Dismantel Inc v The Queen, [1985] 1 SCR 411 at p 455. 
62 Canada (House of Commons) v Vaid, 2005 SCC 30 at para 29 [Vaid]. 
63 Vaid, ibid, at para 29 (emphasis in original) 
64 Galati v Canada (Governor General), 2015 FC 91 at para 34. 
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66. If a matter is subject to parliamentary privilege the courts will not inquire into the 

matter as “a finding that a particular area of parliamentary activity is covered by 

privilege has very significant legal consequences for non-members who claim to be 

injured by parliamentary conduct, including those whose reputations may suffer 

because of references to them in parliamentary debate, for whom the ordinary law 

will provide no remedy.”65 Given this, the courts have been careful not to extend 

parliamentary privilege to matters outside of Parliament and its business.66 

 

67. The majority of the Court below recognized a tension in the case law between the 

doctrine of the separation of powers and the duty to consult.67 In resolving that 

tension, the majority came down in favour of an expanded vision of the separation of 

powers, the sovereignty of Parliament and the related principle that the courts 

cannot impose additional procedural obligations on the legislative process. In doing 

so, the majority extended parliamentary privilege to shield not only Parliament but 

the executive from any review of its constitutional obligations to consult with First 

Nations.  

 

68. The Court below erred by taking a principle designed for a specific purpose – to 

protect the inner workings of Parliament – and extending it over all aspects of the 

law making process, including those engaging exclusively members of the executive 

acting in their executive roles. Parliamentary privilege first and foremost is a privilege 

of the Parliament, Members of Parliament and Senators; it is not a privilege or 

immunity of the executive except when it is acting in the role as part of Parliament.  

For example, it would be inappropriate to enjoin a Minister, who is a Member of 

                                                
65 Vaid, supra note 58, at para 30. 
66 For a confirmation that matters outside the House, such as the development of 
legislation, do not attract “parliamentary privilege”, see definitions in New Brunswick 
Broadcasting Co v Nova Scotia (Speaker of the House of Assembly), [1993] 1 SCR 319, 
pp 377-379; Vaid, supra note 58 at paras 29 and 41; The Standing Committee on 
Procedure and House Affairs, Forty-Second Report, online: Parliament of Canada 
<www.parl.gc.ca> Peter Hogg, Constitutional Law of Canada, loose-leaf (consulted on 
27 February 2014), (Toronto: Carswell, 2007), ch 12, p 11.  
67 Reasons FCA, supra note 32, at para 40 [AR Tab 3, p 90]. 

http://www.parl.gc.ca/
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Parliament, from “formulating and introducing” legislation, as this would interfere with 

the Minister’s rights as a parliamentarian and Parliament’s right to formulate, 

consider, debate and vote on a bill. 68    

Mikisew’s claim engages the executive rather than the workings of Parliament 

69. Parliament privilege is inapplicable in this case. Mikisew seeks relief in respect of the 

development of policy and recommendations leading up to the decision to formulate 

and introduce a bill, a process which is carried out not by Members of Parliament or 

Ministers acting in their parliamentary roles, but rather by government officials acting 

as members of the executive supervised by the Ministers in their statutory capacities 

as overseers and managers of the departments of the Federal Government.69 

70. The distinction between acts of Ministers as parliamentarians versus acts of 

Ministers as members of the executive has been clearly established in three cases. 

In British Columbia Teachers' Federation v British Columbia,70 this Court adopted 

the decision of Donald JA in the British Columbia Court of Appeal71 in holding British 

Columbia’s pre-legislative consultation was inadequate to discharge the consultation 

duties that arose under s.2(d) of the Canadian Charter of Rights and Freedoms, the 

freedom of association. Donald JA reasoned that while the issue in the case was the 

validity of legislation passed by the legislature, the consultation was carried out by 

the executive, and the executive’s actions could be reviewed by the court to assess 

whether the legislation offended the Charter.  

 

71. BC Teachers provides a complete answer to the majority’s reasoning on the 

justiciability argument. When the acts of the executive are being reviewed, there can 

                                                
68 Canada Assistance Plan, supra note 23, at p 559. 
69 Department of Indian Affairs and Northern Development Act, RSC 1985, c I-6; 
Department of the Environment Act, RSC 1985, c E-10; Department of Fisheries and 
Oceans Act, RSC 1985, c F-15; Department of Transport Act, RSC 1985, c T-18; 
Department of Natural Resources Act, SC 1994, c 41; Financial Administration Act, 
RSC 1985, c F-11; Interpretation Act, RSC 1985, c I-21.  
70 2016 SCC 49 [BC Teachers].  
71 British Columbia Teachers’ Federation v British Columbia, 2015 BCCA 184 at p 289. 
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be no impingement on the privilege of Parliament. (As noted by Pelletier JA and 

Hughes J, this also answers the argument based on s. 2(2) of the Federal Courts 

Act.)  

 

72. The distinction between acts of officials involved in the legislative process (non-

parliamentarian) and the acts of parliamentarians involved in the formulating and 

introducing legislation was also set out by the Alberta Court of Appeal in Tsuu 

T’ina.72 In Tsuu T’ina, Alberta developed a Water Management Plan for a large area 

in Treaty 7 territory. A number of Treaty 7 First Nations challenged the development 

of the plan on the basis there had been a breach of the duty to consult. Alberta 

argued, based on Justice Slatter’s reasoning in Lefthand, there could be no duty to 

consult because the development of the plan was a legislative act.73  

 

73. The Court of Appeal found the duty to consult could be applied in the legislative 

context in certain circumstances: “Even if the Legislature itself does not have a duty 

to consult prior to passing legislation, the duty may still fall upon those assigned 

the task of developing the policy behind the legislation, or upon those who are 

charged with making recommendations concerning future policies and actions” and 

that consultation should occur at the early stages of legislative development.74   

 

74. The majority in this case distinguished Tsuu T’ina by stating that the duty to consult 

could only extend to cases where there was a legislatively mandated process (for 

example, the Water Act required consultation with certain stakeholders); however, 

such an analysis ignores the pre-legislative planning process where the duty can 

attach as indicated by the Alberta Court of Appeal, which was supported by Donald 

JA in BC Teachers. 

                                                
72 Tsuu T’ina Nation v Alberta (Minister of the Environment), 2010 ABCA 137 at para 55 
[Tsuu T’ina]. 
73 Tsuu T’ina, ibid, at paras 49, 51, and 52.  
74 Tsuu T’ina, ibid, at para 35 (emphasis added), 55; R. v Lefthand, 2007 ABCA 206 per 
Slatter JA, para 39, holding that consultation should occur at the planning stage before 
legislative action. 
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75. Finally, in Native Women’s Association of Canada, Canada argued that the Federal 

Court had no jurisdiction to impose procedural obligations in the process leading up 

to potential constitutional amendments. The Federal Court of Appeal rejected this 

argument, saying that the principle articulated in Canada Assistance Plan did not 

extend to activities connected to the process leading to the formulation of policies 

leading to legislation.75 At this Court, Canada again attacked the Federal Court’s 

jurisdiction to grant the sought declaratory relief. This Court rejected Canada’s 

jurisdictional arguments but reversed the decision on the basis that the claimants’ 

Charter rights had not been breached. 

Establishing the boundary between the courts and Parliament 

76. Parliamentary privilege is intended to protect Parliament and parliamentarians in 

their parliamentary business and not non-parliamentarians engaged in non-

parliamentary business. To ensure that parliamentary privilege does not overreach, 

the “formulation and introduction of a bill” stage should be very carefully defined as 

occurring after certain Cabinet decisions are made. Whether the courts are going too 

far can be addressed by asking whether the subject matter of the claim or the nature 

of the relief sought interferes with the activities of Parliament and parliamentarians 

beyond that threshold rather than with the activities before the executive and its 

agents.  

77. Mikisew submits the process of “formulation and introduction of a bill” should be 

applied to the period after Cabinet has made all of the following decisions: 

a. an issue will be dealt with by way of an Act of Parliament;  

b. the content of the proposed bill has been developed; and  

c. Cabinet has given final approval to the bill to be introduced in Parliament.  

78. These decisions are set out in steps 1-3 (policy development and Cabinet approval 

of policy phases) on the schematic chart attached as Schedule A to the Cabinet 

Directive of Law Making. During these stages the Minister (or delegated official) is 

                                                
75 [1994] 3 SCR 627 at paras 41-43.  
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neither formulating or introducing a bill nor acting in a parliamentary capacity. 

However, once Cabinet has made its final decision to send the bill to Parliament, 

there is no longer a substantive role for the executive qua executive in the law 

making power.   

79. After these steps are taken, the process of formulating a bill is a matter of 

Parliamentary privilege rather than policy development and implicates the Minister or 

Government House Leader who will introduce the bill in their role as a Member of 

Parliament or Senator. This approach – as opposed to the approach taken by the 

majority – would draw a clear and meaningful line between the functions of the 

executive as policy maker and the role of executive as the gatekeeper for 

Parliament. 

80. Given the reconciliatory objective of the duty to consult, an approach that creates 

space for engagement with Aboriginal peoples must be found. The majority’s 

reliance on the sovereignty of Parliament to make the executive’s conduct immune 

from review comes at the expense of reconciliation. Given that the principle of 

separation of powers does not recognize a role for Aboriginal people – they are not 

included in the legislative, executive and judicial branches of government – a 

decision to rely so heavily on the sovereignty of Parliament runs afoul of the current 

national and international efforts to build nation-to-nation relationships between the 

Crown and Aboriginal communities. 

81. As stated by the Royal Commission on Aboriginal People “[i]t is clearly in the 

interests of all Canadians that Aboriginal peoples be represented more adequately 

and participate more fully in the institutions of Canadian federalism. This will help to 

build the moral and political legitimacy of such institutions in the eyes of Aboriginal 

people”.76 Confirming a legal duty on the Crown to make space for that engagement 

in the development of legislation and to ensure it meets certain procedural 

                                                
76 Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples, vol 2 (1991) at 358; see also p 360, which mentions Aboriginal input 
into legislation of general application that would directly affect Aboriginal peoples. 
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safeguards (through the duty to consult) should be the minimum standard for 

achieving this more fulsome participation. 

Reconciling the existing jurisprudence on the separation of powers 

82. Consultation with respect to policy development can reconcile the constitutional 

imperative to consult with the existing case law on the separation of powers. The 

leading case on the judicial imposition of procedural duties on government law 

making power is Canada Assistance Plan. In Canada Assistance Plan British 

Columbia challenged Canada’s unilateral actions in modifying how transfer funding 

operated.77 British Columbia sought procedural (consultation) and substantive relief 

(no changes without the consent of British Columbia). British Columbia specifically 

sought an order that the executive could not introduce a bill in Parliament without the 

consent of British Columbia and so sought to interfere with the actions of Ministers in 

Parliament. 

 

83. Canada argued that British Columbia raised political questions that threatened to 

draw the Court into the political/legislative process.78 The Supreme Court set out the 

“purely political” and “sufficient legal component” test for determining justiciability 

and found that the questions were justiciable.79 

 

84. British Columbia argued that the doctrine of legitimate expectations prevented the 

executive from introducing legislation into Parliament.80 The Court rejected this 

argument on the basis that: (1), the common law duty of legitimate expectations 

cannot create substantive rights81 and; (2) the “formulation and introduction” of a bill 

are part of the legislative process with which the courts will not meddle.82 However, 

                                                
77 Canada Assistance Plan, supra note 23, at pp 533-534. 
78 Ibid at p 545. 
79 Ibid at pp 545 and 546. 
80 Ibid at p 559. 
81 Ibid at p 557. 
82 Ibid at p 559. 
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in making these observations, the court specifically noted that it was not dealing with 

a constitutional argument.83 

 

85. On Mikisew’s approach the executive’s duties would arise much earlier in the 

process, namely, before a bill is introduced and the executive is still formulating 

policies and determining what direction to take. Mikisew’s approach is further 

distinguished from British Columbia’s approach in Canada Assistance Plan in that no 

relief is sought against the introduction of a bill. Instead Mikisew seeks an order that 

the executive consult with Mikisew concerning the issues raised by the 

Amendments. 

 

86. The Federal Court of Appeal in Native Women’s Association of Canada considered 

what was meant by the “formulation and introduction” of a bill.84 The Court of Appeal 

distinguished between the formulation and introduction of a bill occurring at the 

policy development stages from the process occurring once a policy has been 

decided upon and which sees steps being taken to implement it by way of 

legislation.85 After making this distinction, the Court of Appeal concluded it could 

interfere with the committee’s process at the policy-making stage. The Supreme 

Court reversed the Court of Appeal on the finding that the Native Women’s 

Association of Canada’s freedom of expression had been violated, without 

commenting on whether it could interfere with the committee’s process. 

 

87. Here, the stages prior to the final approval of a bill for introduction in Parliament by 

Cabinet and a decision to move forward with a legislative proposal are clearly in the 

nature of “policy development” (and they are identified as such in the Federal Law 

Making Process guidebook). It is still contemplated there could be consultation with 

inter- and extra-government parties and there could be revisions to the subject 

                                                
83 Ibid at p 561. 
84 Native Women’s Assn of Canada v Canada (CA), [1992] 3 FCR 192, 1992 CanII 8495 
(FCA), pp 18-20, paras 36-37, 41, 43 [NWAC]. 
85 NWAC, para 41. 
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matter, scope and nature of the law. As such, they are not caught within the 

prohibition referred to in Canada Assistance Plan. 

 

88. In Authorson, the Plaintiff attempted to impose a procedural obligation on the 

process for passing legislation on the basis of the due process clause under the 

Canadian Bill of Rights. 86 The Supreme Court described the imposition of 

procedural obligations as being contrary to longstanding parliamentary traditions and 

considered whether the Bill of Rights changed those traditions. The Court held that 

to impose such procedural requirements would require a constitutional amendment, 

as the Constitution Act, 1867 enshrined a constitution similar in nature to that of the 

United Kingdom (which had no such procedural protections). The Bill of Rights was 

not a constitutional amendment.87 The Court held that the due process clause 

applied only in the context of an individualized, adjudicative process.88 Authorson 

does not speak to the issues in this case as it does not address any duties of the 

Crown, declaratory relief concerning the obligations to consult or a plainly 

constitutional duty. 

89. In Penikett,89 the Court rejected claims to procedural fairness or consultation rights 

based upon common law doctrines such as legitimate expectations or administrative 

fairness. The Yukon Government sought a seat in the constitutional negotiations 

leading to the Meech Lake Accord. The Supreme Court held that the First Ministers 

conference was a part of the legislative process under the Part V amending formula 

and that the common law did not impose a duty of procedural fairness on the 

process intended to lead to a constitutional amendment.90 The Court had held that 

the Charter did not apply.91 Again, Penikett is distinguishable in that it addresses a 

common law duty (not a constitutional duty) and a distinct legislative process under 

                                                
86 Authorson v Canada (AG), 2003 SCC 39 at paras 62, 37 [Authorson].  
87 Ibid at para 41. 
88 Ibid at paras 42, 46. 
89 Penikett v Canada, [1987] BCJ No 2543 at pp 17-18 [Penikett].  
90 Ibid at p 14-15. 
91 Ibid at p 17-18. 
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the amending formula prescribed in the Constitution Act 1982, rather than ordinary 

legislative processes. 

90. In Shade,92 the Court considered a claim directed at quashing a bill before 

Parliament; an injunction against the passing of a bill; a declaration that a bill not yet 

passed infringed rights; and a declaration targeted at the duty to consult in relation to 

the decision to “draft and introduce” a bill.93 With significant reservation, the Court 

held that the arguments advanced fell within the Canada Assistance Plan ruling. In 

doing so, the Court specifically noted that the constitutional arguments raised were 

not developed before the Court.94 The Court expressed concerns that legitimate 

expectations could be created in First Nations about the process to be followed but 

went on to hold that where a non-constitutional issue was at stake, the preferred 

remedy was to participate in the anticipated parliamentary committee process.95 

Note that in Shade, as opposed to the case at bar, substantive intervention in a 

parliamentary process by the courts was sought.  

91. The parliamentary process described in Shade is very different than the one 

followed here. In Shade, the bill was referred to a parliamentary committee at an 

early stage and extensive hearings were expected. By contrast Bills C-38/45 were 

introduced as part of a package of omnibus budget proposals at “remarkable 

speed.”96 They were matters of confidence. Any significant amendment contrary to 

the wishes of the government would result in an election. Committee hearings were 

accelerated and subjected to strict time limits. First Nations had little opportunity to 

express concerns and there was limited time for any committee to consider them. 

Finally, the concerns raised in this proceeding deal with constitutional matters, while 

the claims in Shade were focused on common law issues of legitimate expectations. 

                                                
92 Treaty Seven Grand Chief Chris Shade v Canada (Attorney General), 2003 FCT 327 
at paras 27, 30-32 [Shade].  
93 Ibid at para 4. 
94 Ibid at para 29. 
95 Ibid at para 31. 
96 Reasons, supra note 7 at para 104. In this case a comprehensive overhaul of 
Canada’s environmental legislation was carried out over a two-month period from the 
introduction of Bill C-38 on April 26, 2012 to Royal Assent on June 29, 2012 
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92. In Health Services, the Court held constitutional issues involving legislation are 

justiciable after the legislation has been passed.97 In this case, to the extent that this 

principle would apply to shelter the Crown before Parliament has taken hold of 

legislation, it would not protect the Crown once the legislation is passed.  

93. Finally, it is notable that in Ahenakew v. Canada – a challenge to Bill C-7 (The First 

Nations Governance Act) – Canada brought a motion to strike the pleadings. 

However, the Court declined to strike out the claim related to establishing the duty to 

consult before introducing proposed legislation.98 The Court distinguished the claims 

made against Parliament by highlighting the fact that the claims were based on 

Constitutional and fiduciary duties and directed against the Crown.99  

Practical implications and implementation 

 

94. Pelletier JA expressed the practical underlying concern that consultation with 

respect to general legislation would render effective government impossible. He 

states: “[c]onsultation takes time and the more groups there are to be consulted, the 

more complex and time-consuming the consultation. At some point the ability to 

govern in the public interest can be overwhelmed by the need to take into account 

special interests.”100  

 

95. This Court has given the Crown the tools to address Pelletier JA’s concern. Starting 

with Haida in 2005 and continuing to Clyde River in 2017, this Court has made it 

clear that the Crown has substantial latitude to design a consultation process that is 

appropriate for the circumstances.101 First, as opposed to the parliamentary process 

– which can be relatively quick – the pre-parliamentary process is lengthy, taking at 

least a year and in this case something close to four years, which leaves ample time 

                                                
97 Reasons CA, supra note 32 at para 55, discussing Health Services and Support – 
Facilities Subsector Bargaining Assn. v British Columbia, 2007 SCC 27, [2007] 2 S.C.R. 
391 
98 Ahenakew v. Canada, 2003 FCT 306 (CanLII) at paras 23-24  
99 Ahenakew , para. 29 
100 Reasons FCA, supra note 32, at para 92 [AR Tab 3, p 114]. 
101 Clyde River, supra note 2, at paras 21-23. 
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for consultation. Second, the range of parties is relatively constrained. The only 

parties entitled to be consulted will be those potentially having constitutionally 

protected Treaty or Aboriginal rights that are potentially adversely affected by a 

legislative initiative. Recent case law has made it clear that such consultation rights 

are generally vested in band councils and cannot be claimed or acted on by 

individuals or families.102 Third, courts have flexibility to create appropriate collective 

consultation methods to consult with First Nations where multiple First Nations have 

the same or a similar interest in a subject matter.103 

 

96. In essence though, this is nothing more than the argument advanced in Haida 

against recognizing the duty to consult at all. In Haida, the court answered this 

objection by highlighting the flexible, provisional nature of the duty to consult that 

required focused engagement by both sides. When this is read with the recognition 

of the Crown’s right to devise an approach that is appropriate to the circumstances, 

this leads to duty that can be implemented in a fair, flexible manner. As the court in 

Haida noted, “[d]ifficulties associated with the absence of proof and definition of 

claims are addressed by assigning appropriate content to the duty, not by denying 

the existence of a duty.”104 

C. Judicial Review Jurisdiction of the Federal Court under Sections 18.1 and 2(2) 

 

97. To establish whether the Federal Court has jurisdiction to consider Mikisew’s 

application under the Federal Courts Act,105 Mikisew is required to establish that: (1) 

there is a matter in respect of which a remedy is sought pursuant to s.18.1 of the 

Federal Courts Act; and (2) the impugned decision, action, thing or conduct was 

made by a federal board, commission or other tribunal pursuant to s. 2(2) of the 

Federal Courts Act.106  

 

                                                
102 Behn v Moulton Contracting Ltd, 2013 SCC 26 at para 30, [2013] 2 SCR 227. 
103 R v Douglas, 2007 BCCA 265 at paras 39-47. 
104 Haida, supra note 45 at para 37. 
105 RSC 1985, c. C-7. 
106 Reasons FCA, supra note 32 at para 23. 
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98. Contrary to the finding of Hughes J, the majority of the court below held that judicial 

review was precluded in this case by the operation of s. 18.1 and s. 2(2) of the 

Federal Courts Act. The majority held that in these circumstances: (1) the Ministers 

were not a “federal board” within the meaning of the Federal Courts Act and that 

they had not made a “decision” that was subject to judicial review. This reasoning is 

tied to the majority’s view that the Ministers were acting as parliamentarians 

throughout this process and that any review by the courts would be an intrusion into 

the operations of Parliament. 

 

99. To be subject to judicial review pursuant to s. 18.1 of the Federal Courts Act, a 

Minister must be acting as a “federal board,” that is be a “… person having, 

exercising or purporting to exercise jurisdiction or powers conferred by or under an 

Act of Parliament or by or under an order made pursuant to a prerogative of the 

Crown…”107 The majority reasoned that the Ministers in this case acted not under 

any such law or prerogative power but instead under powers derived under Part IV 

of the Constitution Act, 1867. Part IV of the Constitution Act, 1867 is that part of the 

constitution that speaks to the powers, composition and House of Commons and 

Senate and the powers of the Queen in relation to the passage of legislation. By 

contrast, the role of the Queen as the executive power in Canada is dealt with in 

Part III of the Constitution Act, 1867 which in s. 9 provides: “the Executive 

Government and Authority of and over Canada is hereby declared to continue and 

be vested in the Queen.” 

 

100. In this case, the activities preceding the introduction of the omnibus bills in 

Parliament are manifestly activities carried out by persons in the executive. As the 

affidavits and cross-examinations of Canada’s witnesses made clear, the 

development of these bills was a massive governmental undertaking involving senior 

officials in many departments including Finance, Transport Canada, Fisheries and 

Oceans, Environment, the Canadian Environmental Assessment Agency and 

                                                
107 Federal Courts Act, RSC 1985, c F-7, s. 2(1). 
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Aboriginal Affairs and Northern Development Canada.108 These persons were all 

acting under the supervision of Ministers who were acting ultimately at the direction 

of Cabinet. This is manifestly executive action carried out by employees of the 

Government of Canada answering to the Queen in her executive role. 

 

101. The role of the Ministers in the executive is defined not by their membership in 

the House of Commons, which entitles them to exercise their powers in and in 

relation to the House (e.g., to speak in the House and to vote in the House),  but by 

the various statues that define their mandate and powers vis-à-vis their departments. 

While the Constitution vests ultimate executive power in the Queen, various acts 

vest the power to manage and oversee departments in the Ministers responsible for 

those departments. Thus the Department of Fisheries and Oceans Act,109 for 

example, provides that: 

 

s. 2(2) The Minister holds office during pleasure and has the 

management and direction of the Department. 

 

4 (1) The powers, duties and functions of the Minister extend to and 

include all matters over which Parliament has jurisdiction, not by law 

assigned to any other department, board or agency of the Government of 

Canada, relating to: 

(a) sea coast and inland fisheries; 

(b) fishing and recreational harbours; 

(c) hydrography and marine sciences; and 

(d) the coordination of the policies and programs of the 

Government of Canada respecting oceans. 

                                                
108 Nevison Cross-Examination [AR Vol 9, Tab 15, pp 3027-3030] [FCA RR, Vol 20, pp 
6163-6166]; Chapman Cross-Examination [AR Vol 10, Tab 16, pp 3087-3091] [FCA RR, 
Vol 21, pp 6489-6493]; Hubbard Cross-Examination [AR Vol 9, Tab 14, pp 2804-2806, 
2813-2815, 2960-2963] [FCA RR, Vol 18, pp 5305-5307, 5314-5316, 5461-5464]; 
Stringer Cross-Examination [AR Vol 10, Tab 18, pp 3386, 3425-3426, 3429-3430] [FCA 
RR, Vol 23, pp 7093, 7132-7133, 7136-7137]. 
109 Department of Fisheries and Oceans Act, RSC 1985, c F-15; see also, Department 
of Indian Affairs and Northern Development Act, RSC 1985, c I-6; Department of the 
Environment Act, RSC 1985, c E-10; Department of Transport Act, RSC 1985, c T-18; 
Department of Natural Resources Act, SC 1994, c 41; Financial Administration Act, 
RSC 1985, c F-11; Interpretation Act, RSC 1985, c I-21. 



36 
 

 

102. The majority of the lower Court ignored this distinction that exists between the 

Ministers in managing and directing their departments, including directing the 

development of new policies and potential laws, and the Ministers in their roles as 

parliamentarians. In the former case they are acting under the supervision of the 

Crown advised by Cabinet, while in the latter case they are acting independently as 

Members of Parliament.  

 

103. This view is reinforced when the manner in which the pre-parliamentary law-

making process is examined carefully: until the Government House Leader is given 

delegated authority by Cabinet to introduce a bill, the entire process operates 

outside the auspices of House of Commons or Senate and under the supervision of 

Cabinet and the day to day management of the senior civil servants. This is the 

essence of executive action arising out of the Ministers’ statutorily delegated power 

to manage their respective departments. As such, subject any carve out that may 

arise from s. 2(2) of the Federal Courts Act, the Ministers are a “federal board” as 

they are acting pursuant to powers conferred by an Act of Parliament. 

 

104. An answer to the majority’s decision with respect to the operation of s. 2(2) of the 

Federal Courts Act is also provided by this analysis. This section is a “for greater 

certainty” provision that is intended to protect the House of Commons, Senate and 

their members and officers from inadvertently being brought within the ambit of 

judicial review under the Federal Courts Act. This section does not speak to 

Ministers of the Crown acting in their roles as Ministers and it would significantly 

encroach upon the basis for judicial review if Ministers who were Senators or 

Members of Parliament were excluded merely because of that role. Thus, this 

section on its face does not exclude Ministers from the definition of “federal board” 

unless they are being reviewed in their role as Members of Parliament or the Senate 

rather than in respect of their ministerial functions. 

 

105. Finally, the Federal Court of Appeal held there was no jurisdiction because there 

was no “decision” that was susceptible to judicial review under the Federal Courts 
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Act. This decision is clearly wrong in the face of long-standing Federal Court of 

Appeal jurisprudence that establishes that the scope of s. 18.1 of the Federal Courts 

Act is not limited to decisions but extends to matters more generally. This is 

consistent with the language of s. 18.1, which says “[a]n application for judicial 

review may be made by … anyone directly affected by the matter in respect of 

which relief is sought.” In Krause, Stone JA. rejected the proposition that s. 18.1 was 

only available to review “orders or decisions,” saying      “…it seems to me that the 

word ‘matter’ does embrace not only a ‘decision or order’ but any matter in respect 

of which a remedy may be available under section 18 of the Federal Courts Act.”110  

This principle was reaffirmed in the Air Canada case, where the Federal Court of 

Appeal held that judicial review is available not only for “decisions or orders” but for 

matters including “acts or things.”111  

D. What remedy should be given? 

106. In Clyde River, this Court made clear the significance of a failure to consult on 

the part of the Crown: 

Above all, and irrespective of the process by which consultation is 
undertaken, any decision affecting Aboriginal or Treaty rights made on the 
basis of inadequate consultation will not be in compliance with the duty to 
consult, which is a constitutional imperative. Where challenged, it should 
be quashed on judicial review.112 
 

Here, if this Court accepts that the duty to consult arises – the facts are clear – there 

has been no consultation before, during or after the process of passing the 

Amendments. Instead, the government has taken the position that there was – and 

is – no duty to consult in this case. 

 

107. The existence of a duty and the breach of that duty mandate the grant of some 

meaningful remedy, absent some lawful reason for denying relief. As noted in the 

                                                
110 Krause v Canada, [1999] 2 FCR 476. 
111 Air Canada v. Toronto Port Authority and Porter Airlines Inc, 2011 FCA 347 at paras 
22-25. 
112 Clyde River, supra note 2, at para 24. 
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MiningWatch case, the courts have the discretion to deny relief on judicial review but 

the discretion to refuse relief must be approached carefully, as the refusal to grant 

relief makes inroads on the rule of law.113 Quite simply, what is the meaning of the 

rule of law if the Crown is easily able to avoid judicial remedies for its breaches of 

the law, especially the Constitution? 

 

108. In this case there is no “decision” to be quashed, as what is reviewed is a course 

of conduct by the executive that does not result in a final decision. (The true final 

decision is made by Parliament, which is not subject to judicial review under s. 18.1.) 

What would instead be appropriate is declaratory relief that (1) the duty to consult 

arose and; (2) the duty to consult was breached. This relief recognizes the duty and 

the breach given the Crown’s conduct in this case. Given the current state of affairs, 

where Canada is considering a further revamping of the environmental assessment 

and protection regime, no purpose exists at this time to issue the ancillary relief 

requiring further consultation on the Amendments, a stay of further implementation 

of the Amendments or judicial supervision. The issues raised by these forms of relief 

would be better addressed in future litigation, where there is a concrete issue 

engaging those forms of relief before the courts. 

 

109. The Crown’s response to date has been that such declaratory relief would serve 

no purpose and therefore have no utility since the actual harm (the passage of the 

Amendments) was occasioned by Parliament. This submission misunderstands the 

concept of utility as it has been articulated by the courts.  

 

110. First, Daniels held that one example of utility is the clarification of important legal 

concepts that go to the ongoing relationship between parties: 

 

This Court most recently restated the applicable test for when a declaration 
should be granted in Canada (Prime Minister) v. Khadr, 2010 SCC 3 (CanLII), 
[2010] 1 S.C.R. 44. The party seeking relief must establish that the court has 

                                                
113 MiningWatch Canada v Canada (Fisheries and Oceans), 2010 SCC 2 at para 52, 
[2010] 1 SCR 6 [MiningWatch]. 
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jurisdiction to hear the issue, that the question is real and not theoretical, and 
that the party raising the issue has a genuine interest in its resolution. A 
declaration can only be granted if it will have practical utility, that is, if it will 
settle a “live controversy” between the parties: see also Solosky v. The 
Queen, 1979 CanLII 9 (SCC), [1980] 1 S.C.R. 821; Borowski v. Canada 
(Attorney General), 1989 CanLII 123 (SCC), [1989] 1 S.C.R. 342. 
 
The first disputed issue in this case is whether the declarations would have 
practical utility. There can be no doubt, in my respectful view, that granting 
the first declaration meets this threshold. Delineating and assigning 
constitutional authority between the federal and provincial governments will 
have enormous practical utility for these two groups who have, until now, 
found themselves having to rely more on noblesse oblige than on what is 
obliged by the Constitution.114 

 

This parallels the issue between the parties in this case, where the Crown has 

consistently denied a legal duty to consult about legislative processes and has 

limited such consultation to situations where the executive chooses to consult as a 

matter of grace and favour. 

 

111. Second, the courts have also recognized that declarations can serve the purpose 

of advancing negotiations with a view to resolving issues with the Crown. In 

Mohawks of the Bay of Quinte v. Canada, for example, the Federal Court was willing 

to issue a declaration that did not include final substantive relief as a means of 

assisting the parties in understanding their positions for the purpose of furthering 

negotiations.115 

112. Third, even in cases where there is no live issue to be settled between the 

parties (for example, because the case is moot), the courts have recognized that 

there is real value in settling legal principles that will recur in other contexts. Thus, 

even though there was no chance of undoing the construction work that had been 

done in either Friends of the Old Man River116 or MiningWatch, the court issued 

                                                
114 Daniels v Canada (Indian Affairs and Northern Development), 2016 SCC 12 at paras 
11-12, [2016] 1 SCR 99 [Daniels]. 
115 Mohawks of the Bay of Quinte v Canada (Indian Affairs and Northern Development), 
2013 FC 669 paras 61-67. 
116 Friends of the Oldman River Society v Canada (Minister of Transport), [1992] 1 SCR 
3 at p 80. 
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declaratory relief to clarify the law and potentially to affect how it is applied in the 

future. 

 

113. The alternative remedies suggested by the majority – to challenge the legislation 

or decisions under the legislation – are not attractive for the reasons set out above 

and would not achieve the same result. A direct attack on the legislation based upon 

the duty to consult alone would engage the issue of imposing procedural 

requirements on Parliament directly and would give rise to difficult issues of remedy 

(for example, would an attack on the statutes on the basis of the duty to consult 

revive repealed statutes). Forcing Mikisew to frame a claim around infringement is 

even more onerous as it would effectively take away the benefit of consultation 

arising out of the Treaty not based upon an allegation of infringement and put the 

nation in the position of having to prove infringement in order to obtain the benefits 

of consultation (a position rejected in the first Mikisew decision). Mikisew should not 

be required to have to avail itself of these remedies. As stated by Justice Pelletier, 

“[i]f there is a right, it is not beyond the ingenuity of the Courts to craft an appropriate 

remedy.”117 

PART IV – Costs 

114. In the event the appeal is allowed, costs should be granted to Mikisew. In the 

event that the appeal is dismissed, no costs should be ordered against Mikisew, 

given the public interest nature of this appeal. 

PART V – Orders Sought 

115. Mikisew asks that this Court make the following orders and declarations: 

a. The judgment of the Federal Court of Appeal be set aside. 

b. A declaration that Respondents had a duty to consult about the development 

of the policies and proposals leading to the Bill C-36 and Bill C-45. 

c. A declaration that the Respondents breached this duty to consult. 

d.  Costs be granted to Mikisew. 

                                                
117 Reasons FCA, supra note 32 at para 84 [AR Tab 3, p 111]. 
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