
Court File No.: -----

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL OF ALBERTA) 

BETWEEN: 

DARREN JOHN CHIP V ALLENTGOED 

-and-

Applicant 
(Respondent) 

HER MAJESTY THE QUEEN 

Respondent 
(Appellant) 

APPLICATION FOR LEAVE TO APPEAL OF THE APPLICANT 
(Pursuant to sections 40 and 43 of the Supreme Court Act and 

Rule 25 of the Rules of the Supreme Court of Canada) 

GUNN LAW GROUP 
11210- 142 Street 
Edmonton, Alberta, T5M 1 T9 

Steve Smith 
Telephone: 780-488-4460 
Fax: 780-488-4783 
Email: ssmith@gunnlawgroup.ca 

Solicitor for the Applicant 

ALBERTA JUSTICE AND SOLICITOR 
GENERAL 
A~peals Branch 
3r Floor, Bowker Building 
9833 - 109 Street 
Edmonton, Alberta, T5K 2E8 

Jason R. Russell 
Telephone: 780-422-5402 
Fax: 780-422-1106 
Email: Jason.russell@gov.ab.ca 

Solicitor for the Respondent 

GOLDBLATTPARTNERSLLP 
500- 30 rue Metcalfe St. 
Ottawa, Ontario, KIP 5L4 

Colleen Bauman 
Telephone: 613-482-2463 
Fax: 613-235-3041 
Email: cbauman@goldblattpartners.com 

Agent for the Applicant 

GOWLING WLG (CANADA) LLP 
160 Elgin Street Suite 2000 
Ottawa, Ontario, KIP 1 C3 

D. Lynne Watt 
Telephone: 613-786-8695 
Fax:613-788-3509 
Email: lynne.watt@gowlingwlg.com 

Agent for the Respondent 



79 
I 

PART I- OVERVIEW OF POSITION AND STATEMENT OF FACTS 

1. The applicant's proposed appeal would provide the Supreme Court of Canada with the 

opportunity to settle an ongoing subject of litigation nation-wide- if, and to what 

standard, maintenance records for approved instruments (as defined under section 254(1) 

of the Criminal Code) are disclosable to persons accused of alcohol-related driving 

offences. It would also allow the court to address confusion that has arisen since the 

landmark decision of R v McNeil1with respect to in what circumstances the gap between 

first- and third-party disclosure must be bridged, by requiring the Crown to request 

records from police, and police to provide those documents to the Crown. 

2. The volume of litigation generated by both questions in the last eight years demonstrates 

that the time is ripe for this Court's intervention. 

Facts 

3. The applicant was charged with offences contrary to sections 253(1)(a) and 253(1)(b) of 

the Criminal Code on May 11, 2013, in part on the basis of the analysis of samples of his 

breath by a qualified technician using an approved instrument. That approved instrument 

was sent out for repairs the next day; it had also been sent out for repairs on two 

occasions during the preceding four months. The Crown disclosed to the applicant a 

three-page maintenance log disclosing these facts, but declined his request to provide 

particulars of this maintenance. 

Alberta Provincial Court 

4. A disclosure hearing was held in advance of trial in the Provincial Court of Alberta. The 

Crown tendered affidavit evidence deposing that the material sought by the applicant was 

irrelevant to the accuracy and reliability of the approved instrument. Golden PCJ held 

that this evidence distinguished the applicant's case from what was, at the time, the 

leading appellate decision in Alberta on the subject of approved instrument maintenance 

1 2009 SCC 3; [2009] 1 SCR 66 [Tab 5]. 
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records, R v Kilpatrick,2 in which no evidence on the relevance of such records had been 

adduced by either party. 

5. At the subsequent trial in provincial court, held February 28, 2014, the applicant was 

acquitted of impaired driving, and convicted of operating a motor vehicle with an excess 

of alcohol in his blood. 

Alberta Court of Queen's Bench 

6. The applicant appealed to the Alberta Court of Queen's Bench, sitting as a summary 

conviction appeal court. His appeal was heard jointly with the Crown's appeal against 

the judicial stay of proceedings entered in respect of the charges against Kevin Patrick 

Gubbins ("Gubbins").3 

7. Kenny J heard both appeals on February 9, 2015, and reserved her decision. On March 

30, 2015, she allowed the applicant's appeal and ordered a new trial, and dismissed the 

Crown's appeal against Gubbins.4 She found that this Court had declared approved 

instrument maintenance records to be properly subject to first-party disclosure in R v St

Onge Lamoureux, 5 and followed the reasoning in Kilpatrick and several other summary 

conviction appeal decisions in Alberta which reached similar findings. 

Alberta Court of Appeal 

8. The Crown sought leave to appeal Kenny J's decision. Wakeling JA heard the Crown's 

appeal June 9, and on June 12 granted leave to appeal on the following two questions: 

(a) whether the summary conviction appeal court erred in finding that historical 

maintenance record of approved instruments are presumptively relevant; and 

(b) whether the maintenance records for an approved instrument unrelated to the 

accused's investigation are subject to Stinchcombe disclosure.6 

2 2013 ABQB 5; [2013] AJ No 41 (QB) [Tab 4]. 
3 2014 ABPC 195; [2014] AJ No 989 (PC) [Tab 2]. 
4 2015 ABQB 206 [Application for Leave to Appeal, Tab 2B]. 
5 2012 sec 57; [2012] 3 SCR 187 [Tab 6]. 
6 2015 ABCA 202 [Application for Leave to Appeal, Tab 2C]. 
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9. The Calgary Police Service and the Chief of Police of the Edmonton Police Service 

sought leave to intervene in the appeal. On January 22, 2016, Veldhuis JA denied that 

application. 7 

10. The appeal itself was heard June 8, 2016, by Berger, Slatter, and Rowbotham JJ A. 

During the hearing, the documents sought by the applicant were produced to the Court. 

The Court's decision was held on reserve until November 15, 2016, when the majority 

allowed the appeal. 8 

11. For the majority, Slatter and Berger JJ A held at para 53 that this Court's comments in St

Onge Lamoureux suggesting that approved instrument maintenance records were 

disclosable did not hold that they were relevant (and therefore disclosable ), but rather 

merely assumed that they might be. They went on to hold that only maintenance records 

that were "fruits of the investigation" were disclosable to the first-party standard, and that 

all other maintenance documents were disclosable to the third-party standard, if at all. 

Finally, they held that the applicant had not succeeded in meeting the standard required at 

the first stage of a third-party records application, that of showing that the records were 

"likely relevant". In the result, they found that Kenny J had erred, and allowed the 

Crown appeal against her judgment. 

12. In dissent, Rowbotham JA found that St-Onge Lamoureux was dispositive of the question 

of whether any approved instrument maintenance records were disclosable; some were. 

However, she held that this Court had left it to lower courts to determine the precise 

parameters of what was disclosable. She found that only maintenance logs of the sort 

provided to the applicant by the Crown were subject to first-party disclosure. 

13. However, she found that the extensive and recent repair history of the approved 

instrument used to test samples of the applicant's breath meant that, even under the third

party disclosure regime, the applicant had established that the records were "likely 

7 2016 ABCA 19 [Application for Leave to Appeal, Tab 2E]. 
8 2016 ABCA 358 [Application for Leave to Appeal, Tab 2F]. 
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relevant" and ought to have been produced. She would have dismissed the Crown's 

appeal as against the applicant, and upheld Kenny J' s order for a new trial. 



PART II- QUESTIONS IN ISSUE 
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14. The applicant seeks leave to appeal on the following grounds: 

A. The majority of the Alberta Court of Appeal erred in holding that the Crown and 

police services are not required to "bridge the gap" between first- and third-party 

disclosure by disclosing maintenance records for approved instruments. 

B. The majority of the Alberta Court of Appeal erred in holding that comments in R v St

Onge Lamoureux, 2012 SCC 57, did not bind it to find that maintenance records for 

approved instruments were subject to first-party disclosure. 

C. The majority of the Alberta Court of Appeal erred in finding that, since the 

maintenance records sought would not have been of assistance to the applicant on the 

particular facts of his case, the records were not subject to disclosure. 
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PART III- STATEMENT OF ARGUMENT 

Approved instrument maintenance records engage the "gap bridging" principle 

15. The first-party disclosure regime applies only to material in the "possession or control" of 

the Crown: R v Stinchcombe.9 The investigating police force is not, for these purposes, 

part of the Crown, but is a third-party: McNeil at para 15. 

16. However, the police and Crown are under an obligation to "bridge the gap" between first

and third-party disclosure. The Crown is obligated to request, and the police obligated to 

provide, "all relevant material in [police] possession": McNeil at para 23. The applicant 

submits that this includes approved instrument maintenance records. 

17. Confusion has arisen from this Court's use ofthe shorthand term "fruits ofthe 

investigation". This phrase appears once in R v Stinchcombe, 10 at p 333, where Sopinka 

J, writing for a unanimous court, said the following: 

It is difficult to justify the position which clings to the notion that the 
Crown has no legal duty to disclose all relevant information. The 
arguments against the existence of such a duty are groundless while those 
in favour, are, in my view, overwhelming. The suggestion that the duty 
should be reciprocal may deserve consideration by this Court in the future 
but is not a valid reason for absolving the Crown of its duty. The contrary 
contention fails to take account of the fundamental difference in the 
respective roles of the prosecution and the defence. In Boucher v The 
Queen, [1955] SCR 16, Rand J states, at pp 23-24: 

It cannot be over-emphasized that the purpose of a criminal 
prosecution is not to obtain a conviction, it is to lay before 
a jury what the Crown considers to be credible evidence 
relevant to what is alleged to be a crime. Counsel have a 
duty to see that all available legal proof of the facts is 
presented: it should be done firmly and pressed to its 
legitimate strength but it must also be done fairly. The role 
of the prosecutor excludes any notion of winning or losing; 
his function is a matter of public duty than which in civil 
life there can be none charged with greater personal 
responsibility. It is to be efficiently performed with an 

9 [1995] I SCR 754; (1995) 96 CCC (3d) 318 [Tab 8]. 
10 [1991] 3 SCR 326; (1991) 68 CCC (3d) 1 [Tab 7]. 
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ingrained sense ofthe dignity, the seriousness and the 
justness of judicial proceedings. 

I would add that the fruits of the investigation which are in the possession 
of counsel for the Crown are not the property of the Crown for use in 
securing a conviction but the property of the public to be used to ensure 
that justice is done. 

[Emphasis added] 

18. Read in context, it is clear that "fruits of the investigation" was simply shorthand to 

describe what was to be disclosed: "all relevant information" in the possession or control 

ofthe Crown. To the extent that "fruits of the investigation" implies a limitation of the 

Crown's disclosure obligations to material that was actually gathered or generated over 

the course of a given investigation, it is to be rejected as an inadequate description of the 

Crown's disclosure obligations, in favour of the more expansive "all relevant 

information". 

19. Ifthis was not clear in Stinchcombe, it became clear in McNeil, in which this Court, at 

para 22, said the following: 

Accordingly, the Stinchcombe disclosure regime only extends to material 
relating to the accused's case in the possession or control ofthe 
prosecuting Crown entity. This material is commonly referred to as the 
"fruits ofthe investigation". 

[Emphasis added] 

20. Moreover, at para 49, this Court noted 

The Crown is not an ordinary litigant. As a minister of justice, the 
Crown's undivided loyalty is to the proper administration of justice. As 
such, Crown counsel who is put on notice of the existence of relevant 
information cannot simply disregard the matter. Unless the notice appears 
unfounded, Crown counsel will not be able to fully assess the merits of the 
case and fulfill its duty as an officer of the court without inquiring further 
and obtaining the information if it is reasonably feasible to do so. 

[Emphasis added] 
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21. Thus, the duty of the Crown is to disclose (and, where reasonably feasible, obtain) all 

evidence relevant to its case against the accused. Despite the shorthand "fruits of the 

investigation", this duty is not confined to material actually obtained or generated by a 

given investigation. In McNeil itself, the information at issue was information about the 

misconduct of an investigating police officer, which was found to be disclosable to the 

first-party standard despite not having been obtained or generated over the course of the 

investigation of McNeil. 

22. The majority in the Alberta Court of Appeal fell into error in its reliance on the phrase 

"fruits of the investigation". For example, at para 42, the majority says the following: 

McNeil illustrates the concept at para 54 by finding that police disciplinary 
records arising out of the same incident that resulted in the criminal 
charged are "fruits of the investigation". Background police disciplinary 
files and incidents arising in unrelated circumstances will generally be 
subject to the 0 'Connor regime. 

That is not what para 54 of McNeil says. It reads as follows: 

When the police misconduct in question concerns the same incident that 
forms the subject-matter of the charge against the accused, the police duty 
to disclose information concerning police disciplinary action taken in 
respect of that misconduct is rather self-evidence. To state an obvious 
example, if a police officer is charged under the applicable provincial 
legislation for excessive use of force in relation to the accused's arrest, 
this information must be disclosed to the Crown. Where the misconduct of 
a police witness is not directly related to the investigation against the 
accused, it may nonetheless be relevant to the accused's case, in which 
case it should also be disclosed. For example, no one would question that 
the criminal record for perjury of a civilian material witness would be of 
relevance to the accused and should form part of the first party disclosure 
package. In the same way, findings of police misconduct by a police 
officer involved in the case against the accused that may have a bearing 
on the case against an accused should be disclosed. 

[Emphasis added] 
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23. The majority in the Alberta Court of Appeal utterly ignored the emphasized portions of 

para 54. Far from saying that "incidents arising in unrelated circumstances will generally 

be subject to the 0 'Connor regime", the Court in McNeil was saying almost the opposite: 

police misconduct, whether from an incident involving the accused or not, should be 

disclosed on a first-party basis if it "may have a bearing on the case against the accused". 

24. In reaching this incorrect finding, the majority was following the previous Alberta Court 

of Appeal decision in R v Black. 11 At para 31 of that decision, Ritter J A for the majority 

said the following: 

The second important statement of law is that although the disclosure 
obligation rests with the prosecuting authority, the investigating authority 
is under an obligation to disclose to the prosecuting authority all material 
pertaining to its investigation of the accused. For the purposes of fulfilling 
this corollary obligation, an investigating police force is not a third party, 
but acts on the same footing as the prosecuting authority. However, this 
corollary duty only extends to the fruits of the investigation, being the 
investigation of the accused, and does not include other materials or files 
in the possession of the police; for example, criminal files relating to a 
victim or witness. If the accused wants access to those files, he or she 
must make an 0 'Connor application. 

25. This statement is not consistent with the principle from McNeil that the Crown duty to 

inquire, and the police duty to disclose, extends to all relevant material, not merely 

material "pertaining to [the police] investigation of the accused" (it is significant that the 

Crown has a duty to make inquiries of any government department that it comes to know 

is in possession of relevant information, and not only of the investigating police force: 

McNeil at para 49). 

26. The majority in Black addressed the fact that police disciplinary records were ordered 

disclosed in McNeil, despite not falling within its perception of the scope of"fruits of the 

investigation", by seizing on the McNeil Court's example at para 54 about a civilian 

witness's record for perjury. At para 39, the majority in Black addressed the records 

11 2011 ABCA 349; 515 AR 319 (CA) [Tab 1]. 
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sought in that case (maintenance records for an approved screening device) by saying the 

following: 

The process used by the Edmonton Police Service makes it clear that those 
logs were not created for the purposes of this investigation. Indeed, they 
were created before this investigation commenced. In short they are not 
the fruits of the investigation, nor is it possible to say that they fall into a 
category where they are as important as a conviction for perjury in 
attacking a witness's credibility. Since they are not the fruits of the 
investigation, and do not become so by virtue of the perjury analogy, these 
records are properly items of third party disclosure to which the 0 'Connor 
regime applies. 

[Emphasis added] 

27. For the majority in Black, followed by the majority in the instant case, material is only 

"fruits of the investigation" (and therefore disclosable on a first-party standard) if it was 

"created for the purposes of [a particular] investigation". As for material that is not 

"fruits of the investigation", the majority took what was given as an example in McNeil (a 

record for perjury of a civilian Crown witness) and elevated to a legal test: material not 

generated during, or for the purpose of, a particular investigation is disclosable on a first

party standard only if it is "as important as a conviction for perjury in attacking a 

witness's credibility". This is not the test laid down in McNeil, which, on a proper 

reading, simply adopted the "all relevant information" standard from Stinchcombe. 

28. The majority of the Alberta Court of Appeal in the instant case concluded at para 47 that 

"[i]t follows that only maintenance records for the breathalyzer instrument that are 

cotemporaneous with the criminal charge are part of the 'fruits of the investigation', and 

must be included in the information provided by the police to the Crown" [Emphasis in 

original]. On a proper reading of the first-party disclosure obligations imposed by this 

Court on the police and Crown, no such thing follows. Rather, maintenance records that 

are relevant to the accused, whether such records were generated at the time of testing or 

at some other time, must be included in the information provided by the police to the 

Crown. In finding otherwise, the majority erred in its consideration of the first-party 
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disclosure obligation generally, just as it erred in that respect in Black. The intervention 

of this Court is required to correct this persistent error. 

St-Onge Lamoureux addressed the relevant of approved instrument maintenance records 

29. This Court in St-Onge Lamoureux made a number of comments to the effect that 

approved instrument maintenance records are relevant and must be disclosed to the 

accused in an impaired driving prosecution. For example, at para 41, the majority said 

the following: 

Parliament has recognized that the results [of analyses using an approved 
instrument] will be reliable only ifthe instruments are operated and 
maintained properly, and that there might be deficiencies in the 
maintenance of the instruments or in the test process. What the. new 
provisions require is that evidence tending to cast doubt on the reliability 
of the results relate directly to such deficiencies. 

[Emphasis added] 

In that passage, the majority was saying that, since proper maintenance is essential to the 

reliability of the approved instrument, evidence showing improper maintenance could 

potentially raise a doubt as to the instrument's reliability. Importantly, this conclusion 

was not speculative (or the product of an "assumption" of the sort posited by the majority 

of the Court of Appeal in the instant case), but was based on evidence before the Court, 

which evidence was summarized at paras 25 through 27 of that case. It was then 

reiterated at para 72: "the expert evidence accepted by the courts over the past few years 

has established that breathalyzer tests are very reliable, provided that the instruments are 

operated and maintained properly." 

30. The majority in St-Onge Lamoureux was more explicit on the question of disclosure at 

para 48: 

The prosecution must of course disclose certain information concerning 
the maintenance and operation ofthe instrument, but it is free to establish 
procedures for tracking how such instruments are maintained and 
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operated. Moreover, the prosecution has control over the people who 
maintain and operate the instruments 

31. In discussing how an accused person could raise a reasonable doubt as to the accuracy of 

an approved instrument, the majority said at para 78 that "the accused might rely, for 

example, on a maintenance log that shows that the instrument was not maintained 

properly". 

32. The majority of the Alberta Court of Appeal in the instant case concluded at para 53 that 

the majority in St-Onge Lamoureux was not saying that maintenance records were 

disclosable, but was merely assuming that they might be. A proper analysis of St-Onge 

Lamoureux belies this conclusion. The issue before this Court in St-Onge Lamoureux 

was whether a strengthened statutory presumption of approved instrument accuracy was 

constitutionally sound. In concluding that it was in part, the majority placed heavy 

reliance on the evidence before it that approved instruments were highly reliable provided 

that they were operated and maintained properly (paras 25-27). That the approved 

instruments be properly maintained was therefore essential to its conclusion on the 

constitutional question before it. It follows that records allowing an accused person to 

assess whether an approved instrument was properly maintained are of central relevance, 

and are therefore disclosable on the first-party standard. 

33. The difference in conclusions between the majority and the dissent in the Alberta Court 

of Appeal centre most fundamentally on the meaning of St-Onge Lamoureux. In 

thoughtful and thorough reasons at paras 91 through 105, Rowbotham JA found that "the 

relevance of the maintenance records was an integral part" of this Court's analysis in St

Onge Lamoureux (para 1 01 ), and that that decision did, therefore, establish the relevance 

(and disclosability on the first-party standard) of at least some maintenance records. 

34. In saying so, Rowbotham JA explicitly rejected the conclusion of the Ontario Court of 

Appeal in R v Jackson, 12 which was similar to that of the majority of the Alberta Court of 

Appeal in the instant case. 

12 2015 ONCA 832; (2015) 332 CCC (3d) 466 (ON CA) [Tab 3]. 
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35. As Rowbotham JA noted, the emphasis in St-Onge Lamoureux on proper maintenance of 

approved instruments permeated both the majority's analysis on whether the statutory 

amendments at issue breached section 11 (d) of the Charter of Rights and Freedoms and 

whether the infringement found was justified under section 1 of the Charter of Rights and 

Freedoms. While it is true that St-Onge Lamoureux was not a disclosure case, in that the 

order that resulted was not specifically for disclosure or non-disclosure, it was 

nevertheless steeped in the law of disclosure. 

36. The intervention ofthis Court is thus required both to ensure the continued potency of its 

decision in St-Onge Lamoureux and to settle the disagreements between appellate justices 

on the scope of that decision. 

Conflating relevance and usefulness 

37. One of the most remarkable aspects of the majority's decision in the instant case is that, 

in determining that the records sought by the applicant were irrelevant, it requested and 

received those records, and then relied on its analysis of those records in reaching its 

decision (paras 24-28). 

38. If, as the Crown contended, approved instrument maintenance records were, by their very 

nature, irrelevant, then an analysis of a particular set of those records would serve no 

purpose. By delving into the particulars ofthe maintenance performed on the approved 

instrument that tested samples of the applicant's breath, the majority was tacitly 

acknowledging that the particulars of that maintenance were relevant. 

39. In concluding that these particulars were of no assistance to the applicant, the majority 

was not in fact concluding that the maintenance history was not relevant; it was 

concluding that it was not useful to the applicant. These are very different conclusions: 

the police statement of a civilian eyewitness to an alleged crime may well not be of any 

use to an accused person. Indeed, it might be quite damning to the accused. It is 

nevertheless relevant, and subject to first-party disclosure (and to the obligation on the 

police and Crown to "bridge the gap"). 
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40. Even the majority's conclusion that the records were not useful was questionable, 

particularly insofar as it was a finding of fact reached by an appellate court on a highly 

technical question without benefit of expert evidence. The majority acknowledged at 

para 28 that the July 18, 2012, maintenance on the approved instrument related to a "true 

malfunction", but hastened to add that "many of the other documents in the package 

merely record annual maintenance and recalibration". That most of the maintenance 

records tum out to have little bearing on the accuracy of an approved instrument does not 

mean that the same is true of all such records, or that the records for which it is not true 

need not be disclosed. 

41. The majority appears to have believed that the issues being experienced by the approved 

instrument on July 18,2012, despite relating to a "true malfunction", were "too remote to 

be of any probative value ofthe accuracy ofthe tests conducted on May 11, 2013" (these 

are the words used by the majority to describe the relevance of the January 30, 2013 

repair, which was closer in time than the July 18 repair to the analysis of the applicant's 

breath samples). Again, this conclusion was reached without the assistance of expert 

evidence. The applicant never had the opportunity to lead expert evidence on the subject, 

since the majority was reaching its conclusions based on the very disclosure that was 

denied him. 

42. Moreover, the assessment that repairs or maintenance performed just over three months 

prior to the applicant's breath tests are "too remote to be of any probative value" seems to 

accept, at least implicitly, the proposition that some repairs and maintenance would not 

be too remote, and therefore would, or at least could, be of some probative value. 

PART IV- SUBMISSIONS CONCERNING COSTS 

43. The applicant does not seek costs, and asks that no costs be awarded against him. 



PARTV-ORDERSOUGHT 

n ..... --: j 
IS 

44. The applicant seeks an order granting leave to appeal to this Court. 

January 13, 2017 ALL OF WHICH IS RESPECTFULLY SUBMITTED 

r~~ 
STEVE SMITH v 
Counsel for the Applicant 
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PART VII- STATUTE, REGULATION, RULE, ORDINANCE, OR BY-LAW 

Criminal Code R.S.C. 1985; c. C-46 Code criminel (L.R.C. (1985), ch. C-46) 

Operation while impaired Capacitc de conduite affaiblie 

253 (1) Every one commits an offence who 253 ( 1) Commet une infraction quiconque 
operates a motor vehicle or vessel or conduit un vehicule a moteur, un 
operates or assists in the operation of an bateau, un aeronef ou du materiel 
aircraft or of railway equipment or has ferroviaire, ou aide a conduire un 
the care or control of a motor vehicle, aeronef ou du materiel ferroviaire, ou a 
vessel, aircraft or railway equipment, la garde ou le controle d'un vehicule a 
whether it is in motion or not, moteur, d'un bateau, d'un aeronef ou de 

(a) while the person's ability to materiel ferroviaire, que ceux -ci soient 

operate the vehicle, vessel, en mouvement ou non, dans les cas 

aircraft or railway equipment is suivants: 

impaired by alcohol or a drug; a) lorsque sa capacite de conduire 
or ce vehicule, ce bateau, cet 

(b) having consumed alcohol in aeronef ou ce materiel 

such a quantity that the ferroviaire est affaiblie par 

concentration in the person's l'effet de l'alcool ou d'une 

blood exceeds eighty milligrams drogue; 

of alcohol in one hundred b) lorsqu'il a consomme une 
millilitres ofblood. quantite d'alcool telle que son 

For greater certainty alcoolemie depasse quatre-

(2) For greater certainty, the reference vingts milligrammes d'alcool 

to impairment by alcohol or a drug in par cent millilitres de sang. 

paragraph (l)(a) includes impairment Precision 

by a combination of alcohol and a drug. (2) Il est entendu que l'alinea (l)a) vise 
notamment le cas ou la capacite de 
conduire est affaiblie par 1' effet 
combine de l'alcool et d'une drogue. 
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Definitions Definitions 

254 (1) In this section and sections 254.1 to 
258.1, 

analyst means a person designated 
by the Attorney General as an 
analyst for the purposes of section 
258; (analyste) 

approved container means 

(a) in respect of breath samples, 
a container of a kind that is 
designed to receive a sample 
of the breath of a person for 
analysis and is approved as 
suitable for the purposes of 
section 258 by order of the 
Attorney General of 
Canada, and 

(b) in respect ofblood samples, 
a container of a kind that is 
designed to receive a sample 
of the blood of a person for 
analysis and is approved as 
suitable for the purposes of 
section 258 by order of the 
Attorney General of 
Canada; (con tenant 
approuve) 

approved instrument means an 
instrument of a kind that is 
designed to receive and make an 
analysis of a sample of the breath of 
a person in order to measure the 
concentration of alcohol in the 
blood of that person and is 
approved as ~uitable for the 
purposes of section 258 by order of 
the Attorney General of Canada; 
(alcootest approuve) 

approved screening device means a 
device of a kind that is designed to 
ascertain the presence of alcohol in 
the blood of a person and that is 
approved for the purposes of this 
section by order of the Attorney 

254 (1) Les definitions qui sui vent 
s' appliquent au present article et aux 
articles 254.1 a 258.1. 

agent evaluateur Agent de la paix 
qui possede les qualites prevues par 
reglement pour effectuer des 
evaluations en vertu du paragraphe 
(3.1). (evaluating officer) 

alcootest approuve Instrument d'un 
type destine a recueillir un 
echantillon de l'haleine d'une 
personne et a en faire 1' analyse en 
vue de determiner 1' alcoolemie de 
cette personne et qui est approuve 
pour !'application de I' article 258 
par un arrete du procureur general 
du Canada. (approved instrument) 

analyste Personne designee comme 
analyste par le procureur general 
pour !'application de l'article 258. 
(analyst) 

appareil de detection approuve 
Instrument d'un genre con<;u pour 
deceler la presence d'alcool dans le 
sang d 'une personne et approuve 
pour 1' application du present article 
par un arrete du procureur general 
du Canada. (approved screening 
device) 

contenant approuve Selon le cas : 

a) contenant d'un type destine a 
recueillir un echantillon de 
l'haleine d'une personne 
pour analyse et qui est 
approuve comme contenant 
approprie pour 1' application 
de I' article 258 par un arrete 
du procureur general du 
Canada; 

b) contenant d'un type destine a 
recueillir un echantillon de 
sang d'une personne pour 



General of Canada; ( appareil de 
detection approuve) 

evaluating officer means a peace 
officer who is qualified under the 
regulations to conduct evaluations 
under subsection (3.1); (agent 
evaluateur) 

qualified medical practitioner 
means a person duly qualified by 
provincial law to practise medicine; 
(medecin qualifie) 

qualified technician means, 

(a) in respect of breath samples, 
a person designated by the 
Attorney General as being 
qualified to operate an 
approved instrument, and 

(b) in respect ofblood samples, 
any person or person of a 
class of persons designated 
by the Attorney General as 
being qualified to take 
samples of blood for the 
purposes of this section and 
sections 256 and 258. 
(technicien qualifie) 

()"1}·· 
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analyse et qui est approuve 
pour 1' application de 
1' article 25 8 par un arrete du 
procureur general du 
Canada. (approved 
container) 

medecin qualifie Personne qui a le 
droit d'exercer la medecine en vertu 
des lois de la province. (qualified 
medical practitioner) 

technicien qualifie 

a) Dans le cas d'un echantillon 
d'haleine, toute personne 
designee par le procureur 
general comme etant 
qualifiee pour manipuler un 
alcootest approuve; 

b) dans le cas d'un echantillon 
de sang, toute personne 
designee par le procureur 
general, ou qui fait partie 
d'une categorie designee par 
celui-ci, comme etant 
qualifiee pour prelever un 
echantillon de sang pour 
!'application du present 
article et des articles 256 et 
258. (qualified technician) 



Proceedings under section 255 

258 (1) In any proceedings under 
subsection 255(1) in respect of an 
offence committed under section 253 or 
subsection 254(5) or in any proceedings 
under any of subsections 255(2) to 
(3.2), 

(c) where samples of the breath of 
the accused have been taken 
pursuant to a demand made 
under subsection 254(3), if 

(i) [Repealed before coming 
into force, 2008, c. 20, s. 
3] 

(ii) each sample was taken 
as soon as practicable 
after the time when the 
offence was alleged to 
have been committed 
and, in the case of the 
first sample, not later 
than two hours after that 
time, with an interval of 
at least fifteen minutes 
between the times when 
the samples were taken, 

(iii) each sample was 
received from the 
accused directly into an 
approved container or 
into an approved 
instrument operated by a 
qualified technician, and 

(iv) an analysis of each 
sample was made by 
means of an approved 
instrument operated by a 
qualified technician, 

evidence of the results of the 
analyses so made is conclusive 
proof that the concentration of 
alcohol in the accused's blood 
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Poursuites en vertu de I' article 255 

258 (I) Dans des poursuites engagees en 
vertu du paragraphe 255(1) a l'egard 
d'une infraction prevue a I' article 253 
ou au paragraphe 254(5) ou dans des 
poursuites engagees en vertu de 1 'un 
des paragraphes 255(2) a (3.2) : 

c) lorsque des echantillons de 
l'haleine de I' accuse ont ete 
preleves conformement a un 
ordre donne en vertu du 
paragraphe 254(3), la preuve 
des resultats des analyses fait 
foi de fa9on concluante, en 
1' absence de toute preuve 
tendant a demontrer a la fois 
que les resultats des analyses 
montrant une alcoolemie 
superieure a quatre-vingts 
milligrammes d'alcool par cent 
millilitres de sang decoulent du 
mauvais fonctionnement ou de 
1' utilisation incorrecte de 
l'alcootest approuve et que 
l'alcoolemie de l'accuse au 
moment ou !'infraction aurait 
ete commise ne depassait pas 
quatre-vingts milligrammes 
d'alcool par cent millilitres de 
sang, de l'alcoolemie de 
1' accuse tant au moment des 
analyses qu'a celui ou 
!'infraction aurait ete commise, 
ce taux correspondant aux 
resultats de ces analyses, 
lorsqu'ils sont identiques, ou au 
plus faible d'entre eux s'ils sont 
differents, si les conditions 
suivantes sont reunies : 

(i) [Abroge avant d'entrer en 
vigueur, 2008, ch. 20, 
art. 3] 

(ii) chaque echantillon a ete 
preleve des qu'il a ete 



both at the time when the 
analyses were made and at the 
time when the offence was 
alleged to have been committed 
was, if the results of the 
analyses are the same, the 
concentration determined by the 
analyses and, if the results of 
the analyses are different, the 
lowest of the concentrations 
determined by the analyses, in 
the absence of evidence tending 
to show all of the following 
three things - that the 
approved instrument was 
malfunctioning or was operated 
improperly, that the malfunction 
or improper operation resulted 
in the determination that the 
concentration of alcohol in the 
accused's blood exceeded 80 
mg of alcohol in 100 mL of 
blood, and that the 
concentration of alcohol in the 
accused's blood would not in 
fact have exceeded 80 mg of 
alcohol in 100 mL of blood at 
the time when the offence was 
alleged to have been committed; 

(d.l) if samples of the accused's 
breath or a sample of the 
accused's blood have been 
taken as described in paragraph 
(c) or (d) under the conditions 
described in that paragraph and 
the results of the analyses show 
a concentration of alcohol in 
blood exceeding 80 mg of 
alcohol in 100 mL ofblood, 
evidence ofthe results of the 
analyses is proof that the 
concentration of alcohol in the 
accused's blood at the time 
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materiellement possible 
de le faire apres le 
moment ou !'infraction 
aurait ete commise et, 
dans le cas du premier 
echantillon, pas plus de 
deux heures apres ce 
moment, les autres 
1' ayant ete a des 
intervalles d' au moins 
quinze minutes, 

(iii) chaque echantillon a ete 
re9u de 1' accuse 
directement dans un 
contenant approuve ou 
dans un alcootest 
approuve, manipule par 
un technicien qualifie, 

(iv) une analyse de chaque 
echantillon a ete faite a 
l'aide d'un alcootest 
approuve, manipule par 
un technicien qualifie; 

d.1) si les analyses visees aux 
alineas c) ou d) montrent une 
alcoolemie superieure a quatre
vingts milligrammes d'alcool 
par cent millilitres de sang, le 
resultat des analyses fait foi 
d'une telle alcoolemie au 
moment ou !'infraction aurait 
ete commise, en 1' absence de 
preuve tendant a demontrer que 
la consommation d'alcool par 
l'accuse etait compatible avec, a 
la fois: 

(i) une alcoolemie ne 
depassant pas quatre
vingts milligrammes 
d'alcool par cent 
millilitres de sang au 
moment ou !'infraction 



when the offence was alleged to 
have been committed exceeded 
80 mg of alcohol in 1 00 mL of 
blood, in the absence of 
evidence tending to show that 
the accused's consumption of 
alcohol was consistent with 
both 

(i) a concentration of 
alcohol in the accused's 
blood that did not 
exceed 80 mg of alcohol 
in 1 00 mL of blood at 
the time when the 
offence was alleged to 
have been committed, 
and 

(ii) the concentration of 
alcohol in the accused's 
blood as determined 
under paragraph (c) or 
(d), as the case may be, 
at the time when the 
sample or samples were 
taken; 

aurait ete commise, 

(ii) 1'alcoolemie etablie par 
les analyses visees aux 
alineas c) ou d), selon le 
cas, au moment du 
prelevement des 
echantillons; 
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