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PART I - OVERVIEW AND STATEMENT OF FACTS
A.

Introduction

1.

When a defendant’s breach of duty of care results in serious physical injury to a

minor, should the duty be negated and thus no compensation owed because of the
minor plaintiff’s participation in an illegal act? Should a commercial auto body garage be
absolved of the consequences of its habitual failure to secure cars left in its care when a
car is used by minors and an accident occurs? This appeal addresses these questions.
The answer to both questions is no.
2.

J.J., then 15 years old, suffered a catastrophic brain injury in a car accident on

July 8, 2006. He was a passenger in a Toyota driven by his friend C.C. who was, at the
time, both intoxicated and an inexperienced driver. The boys had gone out late at night
and found the Toyota, unlocked and with the keys in the ashtray, at Rankin’s Garage.
C.C. took it for a joyride and crashed the car. J.J., as passenger, was severely injured.
3.

James “Chad” Rankin (“Rankin”), the sole proprietor of Rankin’s Garage, gave

evidence that he knew that he had a duty to keep the cars on his lot, including the
Toyota, safe. While he claimed to have impeccable security procedures, that evidence
was contradicted by many witnesses who testified that Rankin regularly told customers
to leave their cars on his lot, unlocked and with the keys inside. The jury did not accept
Rankin’s evidence that he adhered to his own and industry standards. Rather, Rankin
did nothing to secure the Toyota. He left it unlocked with the keys inside, on an
unfenced lot, directly across from the local teen hangout in an area where theft from and
of vehicles was known to occur.
4.

Rankin’s own evidence was that he understood that if he left a car unlocked with

the keys inside, anyone who took it could be injured. This garage owner knew of the risk
he was creating and the possible outcome. Nonetheless, he created that risk by his
negligent conduct. In addition, he tried to cover up the fact that he left the car unsecured
by getting the spare key from the Toyota’s owner and lying to the police about it.
5.

To avoid the consequences of this negligence, the appellant urges this Court to

find that J.J.’s participation in illegal conduct should negate any duty of care that
Rankin’s Garage owed. However, illegal conduct does not, nor should it, negate a duty
of care. Compensation to J.J. for his serious injuries is not profit to him; it is a remedy
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for the appellant’s breach of its duty of care. The adoption of the appellant’s argument
would be a significant break of precedent and would put sentiment above principle.
Such a divergence from the established jurisprudence of this Court is especially
inappropriate where, as here, the plaintiff is a minor for whom courts have typically
given special protection.
6.

C.C., his mother D.C. (who supplied alcohol to the boys), and J.J. through his

parents all accepted responsibility for their conduct. J.J.’s participation in the theft of the
Toyota was addressed by the jury through a finding of contributory negligence.
Apportionment of liability by application of the principles of contributory negligence is
consistent with existing tort law principles, and ensures an analytically principled means
to determine relative responsibility for the loss. This Court ought to reject the appellant’s
submission that J.J.’s conduct should have been addressed by using it as an excuse
for, and to absolve the appellant of the consequences of its negligence. The trial judge’s
finding that a duty of care was owed was upheld by the Court of Appeal and should be
upheld by this Court.
B.

Background to the accident

7.

The facts as set out in Rankin’s factum are significantly deficient, particularly as

they pertain to the appellant’s conduct. The respondents set out below the detailed facts
which were before the trial judge and jury when they considered this matter.
8.

On July 8, 2006, J.J., then 15 years old, helped his dad, A.J., install a new roof

on their house in Walkerton. As a reward for working hard, J.J. was allowed to call some
friends.1 J.J.’s friend C.C. invited J.J. to go fishing and spend the night. J.J.’s father
talked to C.C.’s mother (D.C.) to ensure that the plans were agreeable.2 At no time did
J.J.’s parents understand that alcohol would be served to the boys, as that would not
have been allowed.3
9.

J.J.’s last memory of that day, according to his father’s evidence at trial, was of

being taken to the dam in Paisley, Ontario.4 Paisley is a small village near Walkerton.5

1

Respondents’ Record, (“R.R.”), tab 1, p. 5, Evidence of A.J., September 15, 2014, p. 54.
R.R., tab 1, p. 5, Evidence of A.J., September 15, 2014, p. 54.
3 R.R., tab 1, p. 6, Evidence of A.J., September 15, 2014, p. 55.
4 R.R., tab 1, pp. 1-2; 6-8, Evidence of A.J., September 15, 2014, pp. 50-51; 55-57.
2
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As a result of the accident, J.J. sustained a catastrophic brain injury and was not even
able to attend trial. He has no memory of the evening.
10.

When J.J. arrived at the dam, C.C. was there with another friend, T.T. T.T. had

brought eight beers with him which he shared with C.C. J.J. did not have any.6
11.

The boys returned to C.C.’s home. D.C. admitted that she knew that T.T. had

brought eight beers, and she had bought a case of beer for the boys as well. She went
to bed between 10:30 p.m. and 11:00 p.m., not monitoring or supervising how much the
boys had to drink.7
12.

Thereafter, the boys found some vodka which C.C. and T.T. drank. C.C.’s

evidence was that J.J. may have had one or two drinks of vodka.8 Later, T.T., C.C. and
J.J. shared a joint of marijuana. T.T. went home around midnight. It was at that time that
C.C. and J.J. decided that they would go looking for loose change and other things in
cars to steal. At the time that they left C.C.’s house, they had no intention to steal a car.9
13.

C.C. and J.J. ended up at Rankin’s Garage. Rankin’s Garage is located near the

main intersection in Paisley, across from a variety store where kids were known to hang
out.10 At Rankin’s Garage, C.C. and J.J. found cars on the lot that were unlocked. C.C.
could not remember if they took anything from them. C.C. then found an unlocked
Toyota (the “car” or the “Toyota”) with the keys in the ashtray.11 C.C. impulsively
decided to steal the car, telling J.J. to “Get in” the passenger seat, which J.J. did. C.C.
thought that they should go and pick up a friend who lived nearby in Walkerton.12

5

The population of Paisley was somewhere between 700-100 people. R.R., tab 1, p. 9,
Evidence of A.J., September 15, 2014, p. 58
6 R.R., tab 8, p. 52-56, Evidence of C.C, September 17, 2014, pp. 228-232.
7 R.R., tab 2, pp. 17-18, Evidence of D.C., September 15, 2014, pp. 77-78.
8 R.R., tab 8, p. 57, Evidence of C.C., September 17, 2014, p. 233.
9 R.R., tab 8, pp. 56-60, Evidence of C.C., September 17, 2014, pp. 232-236.
10 R.R., tab 1, p. 9, Evidence of A.J., September 15, 2014, p. 58.
11 R.R., tab 4, pp. 30-32, Evidence of Officer Pittman, September 16, 2014, pp. 130-131, 136;
R.R., tab 8, p. 61; pp. 69-70, Evidence of C.C., September 17, 2014, p. 237; pp. 251-252.
12 R.R., tab 8, pp. 60-61; pp. 67-68, Evidence of C.C., September 17, 2014, pp. 236-237; pp.
249-250.
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14.

There was no “calmly formulated plan” to drive to Walkerton.13 Stealing the car

was never intended;14 it was a crime of opportunity by minors who were acting
irresponsibly, as minors often do. C.C. did not have a driver’s license. He had never
even driven on a road before.15 According to C.C., “it was the sight of those keys that
put the idea in (his) head to go and get (his friend).”16
15.

C.C.’s evidence was that they may have driven around Paisley, but he could not

recall. All C.C. can remember was a yellow line and crashing into a ditch. J.J. was not
conscious and C.C. could not tell if he was breathing.17 A passerby, Lynne Schnurr,
testified that at about 5:40 a.m. on Sunday July 9, she saw a car in the field. C.C. was
standing by the side of the road and she pulled over and spoke to him. He was afraid
and asking to go home to his mother. She contacted the police.18
16.

J.J.’s injuries were so severe that the police officer who responded to the scene,

Officer Pittman, had to drive the ambulance to the hospital. Both paramedics worked on
J.J. to keep him alive.19
C.

Acceptance of responsibility

17.

At trial, there were three defendants – C.C., D.C. and Rankin’s Garage. C.C. took

responsibility for his actions. Not only did he plead guilty to theft under $5,000,
dangerous operation of a motor vehicle causing bodily harm and possession of stolen
property obtained by theft, he immediately told police of his involvement and “(took)
ownership for a very serious offence.”20 Based on this evidence, it was understood at
trial that C.C. would be found at fault.
18.

D.C. took responsibility for her decision to supply alcohol to the boys and not

supervise them properly. She pleaded guilty to a charge of supplying alcohol to

13

The evidence is contrary to this claim in the Appellant’s Factum, para. 50.
R.R., tab 8, pp. 60-61, Evidence of C.C., September 17, 2014, pp. 236-237.
15 R.R., tab 8, pp. 61-62, Evidence of C.C., September 17, 2014, pp. 237-238.
16 R.R., tab 8, p. 61, Evidence of C.C, September 17, 2014, p. 237.
17 R.R., tab 8, pp. 62-63, Evidence of C.C., September 17, 2014, pp. 238-239.
18 R.R., tab 3, pp. 25-27, Evidence of L. Schnurr, September 16, 2014, pp. 102-104.
19 R.R., tab 4, p. 129, Evidence of Officer Pittman, September 16, 2014, p. 123.
20 R.R., tab 8, pp. 64-66, Evidence of C.C., September 17, 2014, pp. 241-243; R.R., tab 4, pp.
30-34, Evidence of Officer Pittman, September 16, 2014, pp. 130-131, pp. 136-138.
14
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minors.21 Based on this evidence, it was understood at trial that D.C. would be found at
fault.
19.

J.J. was unable to testify at trial because of his catastrophic brain injury. While

J.J. had never been charged or convicted of any criminal conduct, his parents, on his
behalf, took responsibility for his decision to get into a stolen car with an intoxicated and
inexperienced driver. At trial, J.J.’s parents, on his behalf, agreed that the jury should
find that he was contributorily negligent.22
20.

Rankin, however, refused to take any responsibility. Indeed, the evidence

confirmed that Rankin took active steps to cover up his role from everyone, including
the police. At trial and throughout the appeals, Rankin has refused to take responsibility
for his part in failing to secure the Toyota in which J.J. was injured.23
D.

Requirement to secure automobiles

21.

Rankin’s Garage is an auto body garage, responsible for the safe and secure

storage of automobiles left in its possession. Although there was evidence that other
similar garages in the area took steps to ensure that automobiles were secure on their
lots, the evidence was that Rankin took a cavalier approach to security.
22.

J.J.’s father, an auto parts salesman, did business with over 300 garages in the

area, including Rankin’s Garage at which he had also been a customer. Indeed, he had
been there every fourth week for between ten to thirty minutes for many years. While
there, he would see car keys “all over the desk” or in a bucket on the top of the safe.24
He had heard Rankin instruct customers dropping off their cars after hours to leave their
keys under the floor mat, in the ashtray, or over the visor. He testified that other garages
he regularly visited provided drop boxes or lock boxes for their customers’ keys.25
23.

D.C. was also a customer of Rankin’s Garage in 2004 and 2005. Rankin

instructed her to park her car on the lot and leave the keys in the ashtray.26 Although
Rankin told her he would return the car to her home, he never did. Instead, he dropped
21

R.R., tab 2, pp. 18-19; p. 24, Evidence of D.C., September 15, 2014, pp. 78-79; p. 84.
R.R., tab 1, pp. 14-16, Evidence of A.J., September 15, 2014, p. 63; p. 68; p. 75.
23 R.R., tab 11, pp. 97-98, Evidence of C.R., September 22, 2014, pp. 371-372.
24 R.R., tab 1, pp. 3-4; pp. 9-12, Evidence of A.J., September 15, 2014, pp. 52-53, pp. 58-61.
25 R.R., tab 1, pp. 12-13, Evidence of A.J., September 15, 2014, pp. 61-62.
26 R.R., tab 2, pp. 20-21, Evidence of D.C., September 15, 2014, pp. 80-81.
22
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the car off at a house where he mistakenly thought D.C. lived, leaving her unlocked car
in the driveway with the keys in the ashtray.27
24.

C.L.C., C.C.’s sister, had been a customer of Rankin’s Garage for about eight

years, her car having been repaired there about six times. Rankin instructed her to
leave her keys in her unlocked car. When she complained to Rankin about this, he told
her that she could drop her keys into an exhaust tube at the side of the building,
something she had never been instructed to do before.28
25.

James McNamara, a resident of Paisley, had been a customer of Rankin’s

Garage for many years. He too confirmed that if the garage was closed when he picked
up his car, Rankin might leave the keys under the mat for him.29
26.

John Campbell, a former employee of Rankin’s Garage who had worked on and

off there from 2004 to 2005, also confirmed that when he was working at Rankin’s
Garage, customers left their cars at the shop after hours, unlocked with the keys inside.
There were times when the cars remained on the lot unlocked and not secured for two
or three days. Later, he worked at another dealership in Paisley where, every day after
hours, the owner’s mother came and checked all the customer’s cars to make sure that
they were locked.30 He testified that this type of security did not happen at Rankin’s
Garage.
27.

This evidence, together with that of Glen Charban and Sharon Card discussed

below, served to confirm that Rankin regularly instructed his customers to leave their
cars unlocked with the keys inside. This was Rankin’s practice. Moreover, it was a
reasonable and fair conclusion that, in this small community (with its fairly small
customer base), this practice would have been common knowledge.

27

Although he said he dropped the car off at D.C.’s old house not realizing she had moved,
D.C. said she had never lived at the house where he left her car. R.R., tab 2, pp. 22-24,
Evidence of D.C., September 15, 2015, pp. 82-84; R.R., tab 11, pp. 90-96, Evidence of C.R.,
September 22, 2014, pp. 364-370.
28 R.R., tab 5, pp. 38-39, Evidence of C.L.C., September 16, 2014, pp. 179-180.
29 R.R., tab 9, p. 71, Evidence of J. MacNamara, September 18, 2014, p. 263.
30 R.R., tab 10, pp. 72-74, Evidence of J. Campbell, September 18, 2014, pp. 266-268.
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E.

The Toyota was not secure despite initial reports to police to the contrary

28.

Glen Charban, together with his wife Sharon Card, owned the Toyota in which

J.J. had been injured.31 He had taken the Toyota to Rankin’s Garage for service two
weeks prior to the accident, and believed that he left the keys in it. On July 3, 2006, five
days before the accident, he needed the car to run some errands. The garage was
closed. He took his spare key and walked to pick up the car. He confirmed the door of
the car was not locked at that time. He took the car out, ran his errands and returned it
to the lot where he found it. At that point, he noticed the key he had given to Rankin was
sitting in the car on a shelf in the dash. He did not lock the car when he left, as Rankin’s
only key was inside.32
29.

Early the following morning, he and Sharon Card went out of town, returning to

Paisley on July 10, 2006 at around 2:00 a.m. The next morning around 9:00 a.m., Ms.
Card received a call from the OPP and learned about the accident.33
30.

Shortly after that, their neighbor, James McNamara, called Glen Charban to tell

him that Rankin wanted a key to the car. Mr. Charban testified he met Rankin at the
garage and gave his spare key to him. Mr. Charban then lied to Officer Pittman, telling
him he dropped the car off, locked it and left the key under the floor mat and that Rankin
always had a second key. His lie was designed specifically to help Rankin, as he
understood that Rankin ought to have secured the Toyota to avoid the accident.34 He
confirmed he could not continue with that lie at trial, and gave the evidence outlined
above. He confirmed that at no time to his knowledge was the Toyota locked or the keys
secured.35
31.

Rankin’s evidence, in comparison, was full of inconsistencies and, at times, was

incredible. In finding Rankin negligent, the jury noted “testimony inconsistencies” as one
of its bases for finding liability.36

31

R.R., tab 6, p. 42, Evidence of G. Charban, September 17, 2014, p. 198.
R.R., tab 6, pp. 42-47, Evidence of G. Charban, September 17, 2014, pp. 198-203.
33 R.R., tab 7, pp. 50-51, Evidence of S. Card, September 17, 2014, pp. 216-217; R.R., tab 6,
pp. 46-47, Evidence of G. Charban, September 17, 2014, pp. 202-203.
34 R.R., tab 6, pp. 47-49, Evidence of G. Charban, September 17, 2014, pp. 203-205.
35 R.R., tab 6, pp. 43-49, Evidence of G. Charban, September 17, 2014, pp. 199-205.
36 R.R., tab 15, p. 113, Verdict, September 25, 2014, p. 538.
32
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32.

Rankin had begun working part-time at the garage, which was owned by his

father, around 1987 or 1988 when he was 14 or 15 years old. By age 16, he worked
there full-time and he bought the business from his father in 2004 and 2005. Curiously,
although he had worked with his father in a two-person operation for over 15 years, he
claimed that he never knew the procedure his father used for drop off or pick up of cars
and he was never allowed to tell people what to do with their keys.37
33.

In response to the evidence of other witnesses regarding his failure to secure the

vehicles or keys, Rankin declared that every other witness was “lying” about where keys
were to be kept. In particular:
a. when asked about J.J.’s father’s evidence that the door of the safe was left
open and keys left on top, Rankin said that J.J.’s father was a liar;38
b. when asked about D.C.’s evidence that she found the key in the ignition
when she picked up her car, Rankin said she was lying. He also said she lied
when she said that he had told her to leave her car unlocked with the keys
inside;39
c. he said C.L.C. was lying when she said Rankin had told her to leave her keys
in an unlocked car and that she did not learn about the exhaust tube where she
could drop her keys until she had been a customer for four years;40
d. he said that Glen Charban lied when he said his car was not always locked
when he picked it up;41
e. he said that James McNamara was lying when he said he was told to leave
his keys in his unlocked car;42 and
f. he also said that his former employee, John Campbell, lied when he testified
that cars would sit on the lot unlocked for days with keys inside.43
34.

With respect to the return of D.C.’s car to the wrong location, he acknowledged

that he did so, but claimed that he locked the car up in the driveway and brought the key
to his house, such that D.C. had to attend at his house to obtain the keys. Though he

37

R.R., tab 11, pp. 80-83, Evidence of C.R., September 22, 2014, pp. 350-353.
R.R., tab 11, pp. 84-87, Evidence of C.R., September 22, 2014, pp. 354-357.
39 R.R., tab 11, pp. 88; pp. 95, Evidence of C.R., September 22, 2014, pp. 362, 364-369.
40 R.R., tab 11, p. 88, Evidence of C.R., September 22, 2014, p. 362.
41 R.R., tab 11, pp. 96-98, Evidence of C.R., September 22, 2014, pp. 370-372.
42 R.R., tab 11, p. 89, Evidence of C.R., September 22, 2014, p. 363.
43 R.R., tab 11, p. 87, Evidence of C.R., September 22, 2014, p. 357.
38
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claimed his wife could confirm the events, he did not call her to testify. Instead he said
that D.C. was lying and that her children (who testified about D.C. being angry about the
incident) were lying too.44
35.

Rankin’s initial evidence was that keys to the cars were always kept in a locked

safe in his office. Further, he said he checked every car, every single night, to ensure all
of them were locked. Only once did he ever find an unlocked car because of a damaged
door. He then admitted he did not check all the cars on that Saturday. Rather, he
claimed that he checked any of those that had been accessed during the day
(presumably since the other cars had been checked on Friday). While making this
claim, he agreed that, if he followed his own practice of checking every car to ensure it
was locked, he would have discovered the Toyota was unlocked at least five days
before the accident.45
36.

Rankin clearly understood that his obligation as an owner of the garage was to

ensure the safe storage of the vehicles; to ensure that the cars were all locked; and to
ensure that the keys were not left in the vehicle but were kept secure in a locked area.
This was industry practice and he claimed that it was his practice.46 His evidence was
rejected by the jury.
F.

Rankin’s evidence about the Toyota

37.

Rankin claimed that he had a specific recollection about the Toyota. He said that

Mr. Charban gave him the keys and that the Toyota was left locked.47
38.

The evening of the accident, he claims that he walked past the door of the

Toyota, pulled on the door handle to ensure that it was locked, looked through the
window and saw the lock flush with the panel.48 This all happened just hours before the

44

R.R., tab 11, pp. 90-96, Evidence of C.R., September 22, 2014, pp. 364-370; R.R., tab 5, pp.
39-40, Evidence of C.L.C., September 16, 2014, pp. 180-181.
45 R.R. tab 11, pp. 96-99, Evidence of C.R., September 22, 2014, pp. 370-373.
46 R.R., tab 11, pp. 78-79; pp. 101-102, Evidence of C.R., September 22, 2014, pp. 346-347;
377-378.
47 R.R., tab 11, pp. 75-76; pp. 97-98, Evidence of C.R., September 22, 2014, pp. 332-333; pp.
371-372.
48 R.R., tab 11, pp. 97-98, Evidence of C.R., September 22, 2014, pp. 371-372.
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car was taken. He had no explanation as to how the car was clearly started with a key
and driven by C.C. later that night.49
39.

On July 10 at about 2:30 p.m., Officer Pittman attended at Rankin’s Garage. By

that time, Rankin knew that there had been an accident in which T.T. had been
involved. He told Officer Pittman that three other cars had been rifled through that
evening and things tossed around, but no damage done. He did not explain how all
these “locked” cars could have been opened.50 He denied that he ever called James
McNamara to reach Mr. Charban, or that he ever took a spare key from Mr. Charban.
Instead, he told Officer Pitman that the key he had was the one that he got when Mr.
Charban dropped off the Toyota.51 All of this evidence was also rejected by the jury.
40.

At trial, Rankin was specifically asked whether he understood the importance of

security at the lot. He confirmed that security was important to “keep your customers’
property safe.”52
41.

Rankin was also asked specifically whether he would “agree security is important

to ensure that anyone who takes a vehicle doesn’t get hurt.” He answered “yes…” This
question was asked and answered despite an initial objection by defence counsel that it
called for a legal conclusion. Plaintiffs’ counsel explained on the record and in front of
Rankin that the question went to the issue of foreseeability.53 Based on the answer
given, the evidence was that Rankin understood, in the sense of it being foreseeable to
him, that if he failed to secure vehicles, a vehicle could be taken from his lot and
someone could get hurt.54

49

R.R., tab 11, pp. 77-78, Evidence of C.R., September 22, 2014, pp. 345-346; R.R., tab 4, pp.
28-29, Evidence of Officer Pittman, September 16, 2014, pp. 122-123; R.R., tab 8, pp. 67-68,
Evidence of C.C., September 17, 2014, p. 241; pp. 249-250.
50 R.R., tab 11, pp. 100-101, Evidence of C.R., September 22, 2014, pp. 376-377.
51 R.R., tab 11, pp. 77-78, Evidence of C.R., September 22, 2014, pp. 345-346; R.R., tab 4, pp.
28-29, Evidence of Officer Pittman, September 16, 2014, pp. 122-123; R.R., tab 8, p. 64; pp. 6768, Evidence of C.C., September 17, 2014, p. 241; pp. 249-250.
52 R.R., tab 11, pp. 101-102, Evidence of C.R., September 22, 2014, pp. 377-378.
53 R.R., tab 11, pp. 101-102, Evidence of C.R., September 22, 2014, pp. 377-378.
54 In re-examination, Rankin was asked by his counsel whether he anticipated someone that
was drunk may take a car, to which he answered “no.” - R.R., tab 11, p. 103, Evidence of C.R.,
September 22, 2014, p. 379.
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G.

Knowledge of risk of theft

42.

The jury made a factual finding that Rankin knew or ought to have known of the

risk of theft. Beyond his own admission, there was evidentiary support for this finding,
which grounded, in part, the finding of negligence.
43.

Officer Pittman gave evidence about theft and mischief relating to cars in his

detachment (which included Paisley) around and before the time of the accident. He
confirmed that there had been vehicle thefts and/or vehicle mischiefs55 in the area (the
latter which he explained was “rummaging” through cars) and that it was a common
occurrence. While he could not differentiate or provide data as to how many vehicles
were found unlocked or stolen in Paisley as opposed to Walkerton, he was able to
testify that by 2007 a program called “Lock it or Lose it” had been formalized because of
this issue and that messaging about the problem had previously occurred within the
Paisley detachment area.56
44.

In particular, Officer Pittman testified that, prior to the accident on July 8, 2006,

local detachments had often placed articles in the newspaper advising residents to lock
their cars because of crime. The same message had been broadcast on the radio.
Auxiliary police officers went out on foot patrol to check cars to see if they were locked
and, if found unlocked, the auxiliary members notified the owner and locked the doors
and secured the vehicle. Though this was happening before the accident, it became
formalized shortly thereafter, in 2007, by the “Lock it or Lose it” program.57
45.

The incidents of vehicle theft and mischief happening before and in and around

the time of the accident were not new in Paisley, including at Rankin’s Garage. C.L.C.
gave evidence about a vehicle theft she witnessed when she was around 13 to 15 years
old, prior to the accident. While walking near Rankin’s Garage around midnight, she
saw a truck being returned to the lot. She overheard the people who took the truck
laughing and saying that they went joyriding to McDonald’s and back.58 It was not clear
as to whether or not Rankin was aware of this particular theft. Certainly, however, any
55

At para. 156 of the Appellant’s Factum, the Appellant states in error that there was no
evidence of theft of vehicles but only from vehicles. Officer Pittman gave evidence of both.
56 R.R., tab 4, pp. 35-37, Evidence of Officer Pittman, September 16, 2014, p. 155; pp. 169-170.
57 R.R., tab 4, p. 35, Evidence of Officer Pittman, September 16, 2014, p. 155.
58 R.R., tab 5, p. 41, Evidence of C.L.C., September 16, 2014, p. 182.
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garage owner would be alive to the risk of such a theft occurring if the garage failed to
have any security, and left the cars unlocked with the keys in them.
H.

Trial judge’s findings on duty of care

46.

The trial judge found that Rankin’s Garage owed a duty of care to J.J. Though

she initially agreed that the duty of care was one that was recognized already, such that
a full Anns-Cooper test was not required, she conducted the analysis nonetheless.59
47.

The trial judge correctly identified the Anns-Cooper test. After consideration, she

characterized the duty of care as one “owed by a person who has possession of a
vehicle which is left unlocked with the keys in it [that] has been found to be ‘[…] inviting
target for an individual looking for transportation at the time and being incapable of
exercising good judgment by reason of the consumption of alcohol or otherwise.’”60
48.

The trial judge found that proximity had been found for other users of the road,

who were in a more remote relationship than someone in the car, like C.C. and J.J. She
identified that legal proximity asks whether the risk of harm ought to be reasonably
foreseeable to the defendant. She noted the evidence that Rankin knew that he had an
obligation to secure the vehicles on the property and found it foreseeable that an injury
could occur if a vehicle was used by inebriated teenagers.61
49.

Consistent with this Court’s decision in Hall v. Hebert,62 the trial judge found no

policy considerations which ought to negate or limit the scope of duty. She rejected
Rankin’s argument that liability should not be found where someone has stolen a
vehicle and been hurt as a result of theft, stating that “compensation as a plaintiff
properly recovers arises not from the character of his conduct, illegal or otherwise, but
from the damage caused to him by the negligent act of the defendant, if so found.”
Consistent with the law of contributory negligence, she noted that J.J. gets only “the
value of the injury he suffers by the fault of another.”63

59

R.R., tab 12, pp. 104-105, Ruling, September 23, 2014, pp. 422-423.
R.R., tab 12, p. 106, Ruling, September 23, 2014, p. 424. While not attributed, the
Honourable Justice Morissette was quoting Kalogeropoulos v. Ottawa (City), [1996] OJ No 3449
(CJ) para. 37. [Kalogeropoulos]
61 R.R., tab 12, pp. 106-107, Ruling, September 23, 2014, pp. 424-425.
62 Hall v. Hebert, [1993] 2 SCR 159, 1993 CanLII 141 (SCC) [Hall].
63 R.R., tab 12, p. 107, Ruling, September 23, 2014, p. 425.
60
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50.

In charging the jury, the trial judge appropriately explained to the jury that its role

was to determine whether the defendants were negligent and then to apportion a
percentage of responsibility to each defendant. She charged the jury that she had
already decided that Rankin’s Garage owed a duty of care to J.J., and that, based on
his own admissions, Rankin understood that he was obliged to secure the cars on the
lot to “avoid the very event that occurred here.”64 However, the jury was to decide if the
standard of care was met. The trial judge said:
What you must determine is, whether Rankin did secure his property in order to
avoid creating an inviting target. In other words, was Rankin’s conduct such that it
provided an opportunity to commit a crime by young people? Under Canadian law
children under the age of 16, although they may protest against it, require guidance
and direction from parents and older persons. Society has always recognized how
important it is to promote the safety of children under the age of 16 to ensure their
reasonable safety…..
….
It is for you to decide whether Rankin did or didn’t take all reasonable steps to
see that J.J. did not injure himself. In other words, what would a reasonable prudent
person, such as another garage owner, such as Rankin’s Garage, in that area have
done in the circumstances?65

51.

Prior to charging the jury, the trial judge reviewed the charge with counsel. Very

few concerns were raised. Following the charge, the trial judge again asked for
comments. There was no objection to the portion of the trial judge’s charge in which she
said there was an enhanced duty of care owed to children.66
I.

The jury verdict

52.

The jury delivered a verdict, finding each of C.C., Rankin’s Garage and D.C.

negligent and finding J.J. contributorily negligent. Particulars of the negligence of
Rankin’s Garage were as follows:
a. left car unlocked;
b. key in it;
c.
64

knew or ought to have known the potential risk of theft;

R.R., tab 14, p. 112, Charge to the Jury, September 25, 2014, p. 523.
R.R., tab 14, pp. 110-112, Charge to the Jury, September 25, 2014, pp. 521-523.
66 R.R., tab 13, pp. 108-109, Discussions on Charge to the Jury, September 25, 2014, pp. 499500.
65
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d. very little security; and
e. testimony inconsistencies.67
53.

Liability was apportioned as C.C. 23%; Rankin’s Garage 37%; D.C. 30%; and

J.J. 10%.68
54.

Contrary to paragraph 3 of the appellant’s factum, the trial judge and Court of

Appeal did not find that Rankin’s Garage was 37% responsible. This was a finding
made by the jury, and a finding open to it based on the facts before it.
J.

Decision of the Court of Appeal

55.

On appeal, the Court of Appeal articulated the principal question as being

“whether the Appellant (Rankin’s Garage) owed a duty of care to a minor involved in the
stealing of a car from his garage and car dealership.”69 The Court of Appeal, for reasons
different than those of the trial judge, found that it did.
56.

The Court of Appeal recognized the policy issues raised by this matter. Before

embarking on its analysis, it noted that it may “seem[s] extravagant” to find an innocent
party could owe a duty of care to someone who steals from him of her. However, this
case was not so simple.70 The court completed a full Anns-Cooper analysis and, on that
basis, found that a duty of care existed.71
57.

In doing so, the court disagreed with the finding of the trial judge that the duty

had been recognized in two previous cases. The court differentiated previous cases,
including Campiou (Estate of) v. Gladue on which the appellant heavily relies, on the
basis that the injuries were to people unconnected with the theft of the vehicle.72 In this
case, unlike the others, J.J. was in the vehicle and was not an innocent third party.

67

R.R., tab 17, pp. 116-117, Exhibit #4, Jury Questions and Answers; R.R., tab 15, pp. 113114, Verdict, September 25, 2014, pp. 538-539.
68 R.R., tab 17, pp. 116-117, Exhibit #4, Jury Questions and Answers.
69 Record of the Appellant, (“A.R.”), Part I, tab 10, p. 123, Court of Appeal for Ontario, Reasons
for Judgment of Strathy C.J.O., Brown and Huscroft JJ.A. (“Reasons”), para. 1.
70 A.R., Part I, tab 10, p. 128, Reasons, para. 19.
71 A.R., Part I, tab 10, pp. 128-135, Reasons, paras. 20-39.
72 A.R., Part I, tab 10, p. 133, Reasons, paras. 32-33; Campiou (Estate of) v. Gladue, 2002
ABQB 1037. [Campiou]
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58.

At the first stage of Anns-Cooper, the court noted that absolute foreseeability is

not required. Rather, the test is one of “reasonable foreseeability.” Moreover, it is
important to note the parties involved. Here, the case is one involving minors – “young
people who are relatively immature and cannot be expected to exercise the judgment
an adult would, especially if, as in this case, alcohol and drugs are involved.”73
59.

In finding foreseeability, the court relied on Rankin’s Garage’s practice of failing

to secure the vehicles. It noted as significant the evidence that, contrary to Rankin’s
claims, the keys were not kept in the safe and the cars were left unlocked on the lot.74
60.

This finding was made in the context of evidence of a prior history of vehicle

theft, both generally in the area and from Rankin’s Garage in particular. The court noted
that the jury had made a finding of fact (to which deference was owed) that Rankin
knew or ought to have known of the potential risk of theft.75 It agreed, concluding: “It
was foreseeable a minor might take a car from Rankin’s Garage that was made easily
available to them,” and that it was “a matter of common sense that minors might harm
themselves in joy riding.”76 These were matters clearly known to Rankin, as he himself
agreed that if the vehicles on his lot were left unsecure, someone who took a vehicle
could get hurt.77
61.

In undertaking its proximity analysis, the court appropriately directed itself to the

decisions in Cooper78 and in Hill.79 It noted that it was irrelevant that Rankin did not
know J.J. Rather, the question was whether Rankin ought to have had minors like J.J. in
mind when he considered security measures at Rankin’s Garage. The court concluded
that, on the evidence, he should have:
The appellant had care and control of many vehicles for commercial purposes,
and with that comes responsibility of securing them against minors, in whose hands

73

A.R., Part I, tab 10, pp. 134-135, Reasons, para. 38.
A.R., Part I, tab 10, p. 138, Reasons, paras. 52-53.
75 A.R., Part I, tab 10, p. 138, Reasons, para. 51.
76 A.R., Part I, tab 10, p. 138, Reasons, para. 53.
77 R.R., tab 11, pp. 101-102, Evidence of C.R., September 22, 2014, pp. 377-378.
78 Cooper v. Hobart, 2001 SCC 79 (CanLII), [2001] 3 S.C.R. 537, para. 34. [Cooper]
79 Hill v. Hamilton-Wentworth Regional Police Services Board, 2007 SCC 41, [2007] 3 S.C.R.
129, at para. 29. [Hill]
74
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they are potentially dangerous. He should have adverted to the risk that minors
would be tempted to take a vehicle if it were made easily available to them.80

62.

The court went on to note that there were other reasons for securing the

vehicles, not the least of which was that Rankin’s Garage was a bailee. Importantly, as
to the content of the duty that was owed - the standard of care - all that was required
was to lock the vehicle and store the key. Rankin claimed he was doing that already.81
63.

Finally, the court found that there were no residual policy reasons to negate the

finding of a duty. It rejected that the Occupiers’ Liability Act was relevant, noting that it
represented public policy for the purpose of the limited reasons set out in that Act itself,
and not applicable in the circumstances here. There was no spectre of unlimited
liability.82
64.

The court expressly rejected the notion that it would be offensive to impose a

duty of care owed to someone who participates in a theft. Sentiment is not principle.
Rather, the court relied on two decisions of this Court which had established that the
legal or moral conduct of a plaintiff does not operate as a bar to a finding a duty of care,
but can be a defence to the action.83 Here, the appellant ought to have made decisions
about the security of his business (located across from a teen hangout) with protection
of minors in mind.84 He failed to do so.
PART II - STATEMENT OF ISSUES
65.

The respondent states the following with respect to the legal and evidentiary

issues put forward by the appellant:
i.

Issue 1:

Is there a duty of care owed to J.J. by Rankin’s Garage?

The key issue is whether a commercial enterprise responsible for the secure
storage of vehicles owes a duty of care to a minor occupant of such a vehicle if it is
stolen and involved in a motor vehicle accident.

80

A.R., Part I, tab 10, p. 140, Reasons, para. 57.
A.R., Part I, tab 10, p. 140, Reasons, para. 58.
82 A.R., Part I, tab 10, pp. 141-142, Reasons, paras. 63-65.
83 A.R., Part I, tab 10, pp. 143-144, Reasons, paras. 70-71; Hall, fn. 62; British Columbia v.
Zastowny, 2008 SCC 4, [2008] 1 S.C.R. 27. [Zastowny]
84 A.R., Part I, tab 10, pp. 142-143, Reasons, paras. 68-69.
81
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In response to this question, there is such a duty of care owed for the reasons
set out by the trial judge and the Court of Appeal.
ii.

Issue 2:

Was the evidence sufficient to find a duty of care?

There was a sufficient evidentiary foundation for the trial judge’s and jury’s
findings, both of which are entitled to deference on this appeal.
PART III - STATEMENT OF ARGUMENT
A.

Standard of Review

66.

Findings of negligence attract a stringent standard of review. In Housen v.

Nikolaisen, this Court held that the palpable and overriding error standard applies to the
findings of negligence made by a trial judge, and a jury’s findings in civil negligence are
also accorded great deference.85
67.

In analyzing whether a duty of care exists, a trial judge must review the particular

factual circumstances to determine if, at the first stage of the Anns-Cooper analysis,
foreseeability and proximity have been established. These considerations are ones of
mixed fact and law86 and, accordingly, are accorded deference on appeal.
68.

Further, a trial judge is not held to a standard of perfection on review of a jury

charge. The question is whether the jury would have properly understood the law.87 The
appellant must establish that the error produced “some substantial wrong or miscarriage
of justice”88 as not all errors necessitate a new trial.
69.

Where the charge is fair and accurate, a jury’s verdict will be entitled to a “very

high” degree of deference. It is not sufficient that a different conclusion could have been
reached on the same evidence; rather, a verdict will only be set aside where “no jury
reviewing the evidence as a whole and acting judicially could have reached it.”89 This
standard of review extends to a jury’s findings on apportionment of liability.

85
86

Housen v. Nikolaisen, [2002] 2 SCR 235, 2002 SCC 33, paras. 29-30.
Fullowka v. Royal Oak Ventures Inc., 2008 NWTCA 4, at para. 55 [Fullowka]; aff’d 2010 SCC

5.
87

Rizzi v. Mavros, 2007 ONCA 350, at para. 22; Jones v. Niklaus, 2008 ONCA 504, at para. 53.
Goodwin v. Olupona, 2013 ONCA 259, at para. 80.
89 A.R., Part I, tab 10, pp. 146-147, Reasons, paras. 83-85.
88
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70.

In this case, the trial judge reasonably held, on the evidence before her, that the

defendant Rankin’s Garage owed a duty of care to the plaintiff, J.J. Her charge to the
jury contained no substantial error and the appellant did not raise any objection to her
charge on the enhanced duty owed to children. The jury’s conclusions as to the
negligence of Rankin and the apportionment of liability were supported by the evidence
and the reasons provided by the jury. The decision ought not be disturbed on this
appeal.
Issue 1: A duty of care was owed by Rankin’s Garage to J.J.
71.

Two themes permeate the appellant’s written argument. The first is that this

Court must be very vigilant in finding a duty of care because if it does not exercise
caution, the floodgates of liability will open and expose every business or property
owner to claims by criminals. The second is that criminal conduct must, at some point in
the Anns-Cooper analysis, act as a bar to a finding of a duty of care.
72.

Neither serves as a basis to deny liability or to relieve Rankin’s Garage from the

effect of Rankin’s negligent acts.
73.

A third theme, of central importance in this appeal despite the appellant’s attempt

to minimize it, is that the law on duties of care gives special consideration to children.
(a) A “no duty” decision grants immunity to those who act negligently90
74.

A duty of care is one element of a larger normative system that seeks to hold

wrongdoers responsible for their acts when harm comes to someone for whom they
ought to have had regard. Much of the work of negligence law, as applied to any
particular factual circumstances, can and should involve determining the standard of
care and the defendant’s breach, if any, of it.
75.

This relationship between duty of care and standard of care, with the latter

responsible for much of the “heavy lifting” in the negligence analysis, flows from
concerns about fairness to litigants. As Linden points out in his text, Canadian Tort Law,
Remember what is at stake here is whether an injured plaintiff, whose loss is
alleged to have been caused by the defendant’s negligence, should be denied
compensation and, in many cases, be precluded from having a trial on the merits. In
90

Allen M Linden & Bruce Feldthusen, Canadian Tort Law, 9th ed (Toronto: LexisNexis, 2015)
at p. 287 [Linden, Canadian Tort Law].
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effect, a no duty decision grants immunity to those who act negligently, even
recklessly. Despite the enthusiasm of some defence counsel for this exercise, and
despite the willingness of some judges to undertake such a process, it should be
done only in the rarest of cases, where a truly novel duty has been claimed.91

76.

In Hall, this Court articulated the concern that if illegality were to negate a duty of

care, a court would be denied the opportunity to consider issues of standard of care.
Analysis of the standard, rather than use of the illegality principle to remove an element
of the tort claim, is preferable.92 Such an approach recognizes that the effect of the
imposition of a duty of care is always moderated by, first, the articulation of the content
of the standard and, secondly, a court’s ability to scrutinize the conduct of the defendant
as against that standard. In addition, the requirements of factual causation and that the
loss not be too remote also serve as a balance when a duty of care is imposed.
77.

Recognizing the relationship between the duty of care and the standard of care

permits easy resolution of the type of in terrorem arguments made by the appellant. The
appellant asserts that the imposition of the duty of care will expose every “Canadian
business and property owner…(to a duty) to protect criminals from the consequences of
their own misdeeds”93 and will “(cast) the net extremely wide” (emphasis in original) 94.
Such arguments ought to be given no weight.
78.

First, Rankin’s Garage is not any business nor Rankin any property owner –

Rankin’s Garage is a commercial enterprise, charged with the safe and secure storage
of its customers’ vehicles. On the facts as found and supported by the evidence, it did
not fulfill that charge, resulting in injury to the minor plaintiff, J.J. Secondly and
importantly, the standard of care to which Rankin’s Garage was subject is easily met –
lock the customers’ cars and properly store the keys, a standard practice already
established in the industry and one that Rankin claimed (falsely) that he already
adhered to. When reviewed in light of the facts and the standard, the exposure to
liability from a finding of a duty is limited.

91

Linden, Canadian Tort Law, at pp. 303-304.
Chief Justice Beverley McLachlin, “Weaving the Law’s Seamless Web: Reflections on the
Illegality Defence in Tort Law” in Andrew Dyson, James Goudkamp & Frederick Wilmot-Smith,
eds, Defences in Tort (Portland: Hart Publishing, 2015) 207 at p. 217 [Defences in Tort].
93 Appellants’ Factum, para. 1.
94 Appellants’ Factum, para. 135.
92
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(b) A duty of care is not negated by illegality
79.

At every stage of the duty of care analysis, the appellant relies on the illegality of

the conduct of C.C. in stealing the Toyota, and of J.J. as a passenger in the car, as a
basis for denying that Rankin’s Garage owed a duty of care. This Court has said on two
occasions that illegality does not negate a duty of care, save in very limited
circumstances that do not apply here.95 The ratio of those decisions, and the policy
reasons underlying them, are unaffected by the fact that, in this case, the injured party
was one of the participants in the theft.
80.

In Hall, this Court considered whether illegality should negate a duty of care or

remain a defence. It chose the latter. In doing so, the majority noted that while courts
will not assist a wrongdoer from profiting from his or her illegality, such concerns do not
typically arise in a tort claim for damages. McLachlin, J., as she then was, stated:
…compensatory damages are not properly awarded as compensation for an
illegal act, but only as compensation for personal injury. Such damages accomplish
nothing more than to put the plaintiff in the position he or she would have been in
had the tort not occurred. No part of the award which compensates injury can be
said to be the profit of, or the windfall from, the illegal act. It may be that had the
plaintiff not committed an illegal act, like driving while impaired as in this case, he or
she would never have suffered injury. But the same point could be made in the
context of every tort: had the injured party not first done X or Y, he or she would not
have been subject to the negligence of the tortfeasor.96

81.

The distinction between profit and compensation was recognized by this Court in

Zastowny. In its review of the key principles from Hall, a unanimous Court again
reiterated that the illegal conduct of the plaintiff does not negate the duty of care which
is concerned with the relationship between the plaintiff and defendant: “It is independent
of that relationship.”97
82.

These principles are not limited to the particular factual circumstances of these

two cases, but premised on a doctrinal foundation that ought to be broadly applied. In a
published article on illegality in the text Defences in Tort, Chief Justice McLachlin
explained that the roots of recognition of the illegality doctrine are found in a corrective
justice model which has, as its focus, “whether one party has committed and the other
95

Zastowny, at para. 20; Hall, at p. 185.
Hall, at p. 176.
97 Zastowny, at para. 20.
96
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party has suffered a transactional injustice.”98 It seeks justice for the wrong done by the
defendant to the plaintiff.
83.

In her article, Chief Justice McLachlin further explained, considered and rejected

each of the policy rationales for invoking illegality as a basis to negate a duty of care:
a. Punishment for an illegal act. Punishment is not the role of tort law. As noted
in Hall, the purpose of tort law is to compensate for injury, to put the plaintiff back
in the position he or she would have been in but for the injury;
b. Uphold the dignity of the courts. The dignity of the courts is not offended by
the award of compensatory damages to the plaintiff for negligence caused by the
defendant;
c. Deterrence. The notion that withholding compensation would result in
deterrence “may give too much credit to wrongdoers as informed, rational
actors”;
d. Avoiding condonation. The argument that courts could be criticized as
encouraging the illegality activity is given short-shrift. The Court in Hall did not
condone impaired driving; and
e. Preventing wrongful profit. As noted in Hall, compensation in tort is not
profit.99
84.

Notwithstanding that this Court has rejected the notion that illegality should

negate a duty of care, the same arguments outlined above resonate again throughout
the appellant’s factum, used to justify Rankin’s claim that no duty of care ought to be
recognized here.
85.

In particular, Rankin argues that because of the criminal conduct of C.C. and J.J.,

a recognition of duty would be “offensive to society’s standards”,100 and that there are
strong policy reasons to refuse to recognize the duty,101 such that finding a duty would
“send the wrong message.”102 As noted by one author, however, tort law is not the law
of public opinion and, while the participation by the minor plaintiff may result in less

98

Defences in Tort, at pp. 208-209.
Defences in Tort, at pp. 212-213.
100 Appellant’s Factum, paras. 6 and 111, citing Campiou.
101 Appellant’s Factum, para. 7 and paras. 108-125.
102 Appellant’s Factum, paras. 109-110.
99
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sympathy for him, it does not affect the relationship between him and the defendant.103
Rather, it was taken into account by the jury’s finding of contributory negligence.
86.

In this case, the trial judge found that the liability of Rankin’s Garage flowed from

Rankin’s own wrongdoing. The fact that J.J. participated in C.C.’s theft of the car did not
grant him entitlement to compensation. Rather, it was the breach of duty by Rankin’s
Garage that entitled J.J. to compensation from it, reduced by reason of his contributory
negligence. Any concern that compensation “would allow (J.J.) to profit from illegal or
wrongful conduct or would permit evasion or rebate of a prescribed by the criminal
law”104 simply does not arise on the facts of this case.
87.

It is a sound policy determination to find, as the trial judge and Court of Appeal

did, that J.J.’s actions are properly considered as part of the contributory negligence
analysis. To find otherwise would insulate Rankin’s Garage from the consequence of its
wrongdoing because of the wrongdoing of others. It is sensible that the consequences
of wrongdoing be apportioned between the wrongdoers, so that each bears their own
responsibility for their mistakes.105
88.

In this case, the jury found that Rankin’s Garage failed in its duty, the burden of

which was no higher than to lock the car and secure the keys of a car for which it was
the bailee. J.J.’s participation in the theft of that vehicle should not relieve Rankin’s
Garage from the consequences of its negligence. To find otherwise would result in the
adoption of the “facile assumption that plaintiff, as a wrongdoer, deserves no
consideration in a court of justice”,106 be antithetical to the corrective justice model, and
constitute a rejection of the sound doctrinal foundation of the illegality decisions already
rendered by this Court.

103
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(c) Children are given special consideration
89.

As J.J. and C.C. were minors, it is appropriate to recognize, as the trial judge and

Court of Appeal did, that Canadian case law has often expressed that special
considerations apply to minors, in particular the societal value in promoting their safety.
90.

Despite this recognition, the appellant argues that the fact that J.J. was a minor

at the time should be given no consideration either in the proximity analysis or at stage
two of the Anns-Cooper test. The argument is misconceived: it is premised on case law
regarding the duty of care owed by children. The issue in this case is the duty owed to
children.
91.

The characteristics of the parties are relevant considerations, as they form part of

the factual context within which a duty of care arises. The fact that J.J. was a minor is
therefore relevant at both the proximity and policy stages of the Anns-Cooper test. The
Court of Appeal correctly noted that the test was not whether Rankin ought to have had
J.J. in mind when considering appropriate security measures at Rankin’s Garage but
whether he ought to have considered minors like J.J. The Court of Appeal agreed with
the trial judge that, based on the evidence, he was obligated to do so.
92.

In Galaske v. O’Donnell, this Court said:
Children under 16, although they may contest it, do require guidance and
direction from parents and older persons. This has always been recognized by
society…
Children, as a result of their immaturity, may be unable to properly consider and
provide for their own safety…107

93.

In R. v. Sharpe, in a concurring judgment, L’Heureux-Dubé, Gonthier and

Bastarache JJ. acknowledged that children are one of the most vulnerable groups in
society. They said the Supreme Court of Canada has “repeatedly articulated the
importance of protecting children and youth from various forms of harm” and that
“Canadian society has always recognized that children are deserving of a heightened
form of protection.”108

107
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94.

C.S. (Next friend of) v. Boy Scouts of Canada was a negligence action against

the Boy Scouts for failing to intervene and stop ongoing child molestation. The court
considered whether the camp chief had an affirmative duty of care and concluded,
under the second part of the Anns-Cooper test, "that children are dependent on adults
for protection from dangers in their environment, from others, and even from
themselves, and that society has a significant social interest in ensuring that children
are cared for. "109
95.

Fleming, in The Law of Torts, states:
That the plaintiff is a child may have a bearing on the standard of care
demanded from either party. The defendant is ordinarily free to act on the
assumption that others will take normal precautions for their own safety. The
defendant need not adjust his or her own conduct in deference to extraordinary
disabilities or shortcomings of substandard members of the community, unless he or
she knows of or ought to anticipate their presence within the range of his or her own
activities. 110

96.

These recognized principles from civil law are also consistent with the approach

taken by the criminal justice system toward children, namely that children have
diminished moral blameworthiness due to their reduced level of maturity. 111
97.

Moreover, these principles are not new. In the 1841 case of Lynch v. Nurdin, the

House of Lords found a cart driver negligent when he left his horse and cart unattended
and, as a result, a child was injured. The child had climbed into the cart while it was
unattended and fell out of it when another child decided to lead the horse. The court
rejected the argument that the child's conduct was the cause of his own injury, finding
that the driver had been "deficient in ordinary care" and that the child's lack of "prudence
and thought" did not absolve the driver of his duty of care and his breach of it. 112
98.

The expectation that a commercial enterprise ought to have regard for possible

injury if there is a theft by a minor was also addressed in Holian v. United Grain

Growers Limited. There, the defendant's employees failed to secure a shed that
contained phostoxin, a type of insecticide. Phostoxin tablets were stolen by a group of
109
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boys who used them as “stink bombs”, throwing them at vehicles and causing injury to
the plaintiff. In finding that a duty of care was owed, the court found that even though
there had been few instances of theft or vandalism,
the possibility that, if the shed was left unlocked and unattended, children or
others might steal material in the store shed, including the tube of phostoxin, must
surely have been within the contemplation of the defendant’s employees. Otherwise
there would have been no need to lock the store shed. As well, the possibility of
injury to some person if the phostoxin tablets were not handled with extreme care,
must, in my view, have been a consequence fairly to be considered as within the
risk created by the negligence of the defendant in leaving the shed unlocked and
unattended. (emphasis added)113

99.

The fact that the plaintiff in Holian was an innocent third party does not change

the analysis. The court in Holian specified that it was the possibility of injury to “some
person” that was the relevant relationship. Similarly, although the Court of Appeal here
found that the previous cases relied on by the trial judge did not establish a recognized
duty of care because the plaintiff was a third party outside the vehicle as opposed to a
passenger in the vehicle, the court noted that the latter, a direct participant, was in fact
more proximate than a third party. That conclusion makes logical and legal sense.
(d) The first stage of the Anns-Cooper test is met: foreseeability and proximity
are satisfied
100.

Both the trial judge and the Court of Appeal properly directed themselves to the

relevant test to determine the existence of a duty of care. The Anns test was restated by
this Court in Cooper v. Hobart as follows:
In brief compass, we suggest that at this stage in the evolution of the law, both
in Canada and abroad, the Anns analysis is best understood as follows. At the first
stage of the Anns test, two questions arise: (1) was the harm that occurred the
reasonable foreseeable consequence of the defendant’s act? and (2) are there
reasons, notwithstanding the proximity between the parties established in the first
part of this test, that tort liability should not be recognized here? The proximity
analysis involved at the first stage of the Anns test focuses on factors arising from
the relationship between the plaintiff and the defendant. These factors include
questions of policy, in the broad sense of the word. If foreseeability and proximity
are established at this first stage, a prima facie duty of care arises. At the second
stage of the Anns test, the question still remains whether there are residual policy

113
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considerations outside the relationship of the parties that may negative the
imposition of a duty of care.114 (emphasis in original)

101.

In the event that the duty of care has been previously recognized by the courts,

in that there is a “category” established for a finding of a duty of care into which the case
can be said to fall, then the first stage of the analysis is satisfied.115 As noted by this
Court in Childs v. Desormeaux, the notion of categories is merely a restatement of the
application of precedent.116
102.

While the finding of each duty of care creates a new “category”, that category can

be as broad or as narrow as the factual circumstances of a particular case. Here, the
trial judge found that the duty had been previously recognized. The Court of Appeal
disagreed, preferring a more narrow view of the duty that had been previously found in
the case law.
103.

In the respondents’ view, the first stage of the Anns-Cooper test can be

established either by reference to the previous recognition of the duty (as stated by the
trial judge) or by a full Anns-Cooper analysis (as done by both the trial judge and the
Court of Appeal).
(i)
104.

The duty was previously recognized

Support for the trial judge’s conclusion that the duty was recognized can be

found in a series of decisions involving theft of vehicles. In Kalogeropoulos, a plaintiff
was injured in an accident which resulted after a “very drunk” 24-year-old got into a
pick-up truck that had been left unlocked with the key inside by its driver, a city
employee. The court found that the vehicle “would have been an inviting target” for
someone “incapable of exercising good judgment by reason of the consumption of
alcohol or otherwise.”117 The city employee had been negligent because it was
reasonably foreseeable that the pick-up truck would be taken, that nervousness and
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panic might accompany the theft, and there was a real and substantial risk of damage
being caused to others.118
105.

The court in Kalogeropoulos made reference to an earlier decision of the Ontario

Court of Appeal. In Spagnolo v. Margesson’s Sports Ltd., a car was stolen after being
left on a parking lot with the key inside. Six days later it was involved in an accident. The
trial judge found that the parking lot and its employees were negligent in failing to
secure the cars left with their keys inside, and found that the theft and the ensuing
damage to third parties was a reasonably foreseeable consequence of the
negligence.119 On appeal, the sole issue was whether the plaintiffs’ damages were too
remote. The court noted there were problems in the statistical evidence that had been
used to support the proposition that stolen vehicles were more likely to be involved in
incidents resulting in damage to others, and it was troubled by the fact that the accident
occurred six days after the theft.120 It found no duty, but left open the possibility that a
duty would exist in different circumstances:
Without doubt, the position of Y & R Properties Limited would be made more
difficult if the damage to the plaintiffs had occurred in the course of the theft or even
in the course of the immediate flight therefrom. It would be easier to argue that
damage to third parties in these circumstances is reasonably foreseeable as an
ordinary consequence of the nervousness and panic which may accompany the
theft. That kind of case, however, must await another day for decision.121

106.

Spagnolo was also relied on in Matharu v. Manheim, a decision on a motion to

strike a pleading. The plaintiffs alleged negligence on the part of Manheim, which had
care and control of a vehicle at the time it was stolen. Ten days later the vehicle was
involved in an accident which caused damage to the plaintiffs. The court reviewed
Spagnolo and held that “Justice Zuber did not intend to provide only one exception to
the foreseeability issue”; rather, he was illustrating hypothetical scenarios that might
support a different result.122 It stated “these qualifications are wide enough to suggest
more than one possibility or set of facts where the court can find it reasonably
foreseeable to a car lot operator that a car thief could subsequently drive a motor
118
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-28vehicle stolen from a car lot in a negligent manner and cause damage to others." 123 The
court allowed that nervousness or panic would increase the thief's propensity to drive
dangerously or negligently, thereby increasing the likelihood of damage to a third party
as a result. 124
107.

In Cairns v. General Accident Assurance Co of Canada, a defendant dealership

had left several car keys unattended. The defendant driver had stolen the keys. When
the dealership noticed the keys were missing, it failed to act, believing that no one
would steal a car during the day. The court found that the "vehicles were an open
invitation to anyone with the gall to risk taking them." 125 The court concluded that the
two inexperienced young people who stole the car left the premises in a state of some
panic. An accident occurred in the course of the theft and during flight thereafter which
caused damage to the plaintiff. The court found the dealership 20% at fault, concluding
the theft of the car was the reasonably foreseeable result of the prior theft of the keys
and the failure of the dealership to take reasonable steps to secure the vehicle. 126
108.

The case law reviewed above supports the existence of a previously-recognized

duty of care or "category" of a duty of care into which this case fell.
(ii)

109.

Foreseeability

Where a novel duty is claimed, as part of the first branch of the Anns-Cooper test

the court must consider whether the event is reasonably foreseeable. So long as the
damage that arises is within the scope of the foreseeable risk, it will be "foreseeable"
even if the exact way in which it materialized was not foreseeable. 127 This is not a high
threshold. The Court of Appeal below correctly directed itself to this issue, noting that it
is not engaged with either mere possibility nor with absolute foreseeability. 128 It found
that there was "ample evidence" to support the finding of foreseeability.
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110.

In particular, the Court of Appeal carefully reviewed the evidence from all the

witnesses that testified to the lax, if not non-existent, security measures at Rankin’s
Garage, all of which supported the jury’s finding that Rankin’s Garage left the car
unsecure in the lot, with the keys in the car. The court noted that there was evidence of
vehicle theft and mischief in the area and that newspaper and radio messages from
police were being deployed, warning of the risk. The jury found as a fact that the risk of
theft was one that Rankin knew or ought to have known.129 Finally, the court relied on
“common sense” as to what may occur if minors – unskilled in driving – engaged in
joyriding. It found that “[i]n these circumstances, it was foreseeable that minors might
take a car from Rankin’s Garage that was made easily available to them” and that they
may harm themselves in the process.130 These findings were available to the trial judge
and the Court of Appeal on the evidence and are entitled to deference.
111.

Moreover, contrary to the assertion that there was “simply no evidence” that

Rankin knew or ought to have known of the risk of theft of garage property (and that this
could only be known with hindsight),131 that evidence came from Rankin himself. He
testified that one of the reasons why he claimed to have locked all the cars, including
the Toyota, was to protect his customers’ property from theft.132 There was evidence
that other garages did the same,133 and no evidence of any garage that did not lock
customers’ cars and secure the keys. Unlike the social hosts in Childs who had no
obligation to monitor and supervise the alcohol consumption of their guests or the
individual defendant in Tong v. Bedwell134 who left his key in a running car to pursue a
vandal, Rankin was operating a commercial enterprise. He had an obligation to secure
his customers’ property from the very thing that happened – the theft of a vehicle. This
is not a case of an “unanticipated…criminal wrongdoing”,135 a garage secures vehicles
expressly because it can – and in Rankin’s case did – anticipate criminal wrongdoing.

129
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112.

It is also common sense that vehicle theft, break-in and joyriding are often carried

out by the young and inexperienced. This is not a “boys will be boys” mentality136 but a
well-recognized risk in the case law that children, including teenagers, often act in
immature and careless ways.137 Moreover, the risk that the theft will be by a minor is
especially notable when, as here, the garage is located across the street from the local
teen hangout.138 It was reasonable to suspect that it could be a minor who would
engage in the theft, if the vehicles were left unsecured.
113.

The risk of harm to a minor who participates in the theft of an unsecured vehicle

is similarly reasonably foreseeable both objectively and, in the case of the defendant,
subjectively. Indeed, Rankin testified that he understood that, if he failed to secure a
vehicle, someone who took it could be injured. Though in re-examination he denied
anticipating that someone who was drinking may take a car, this attempted clarification
does not undermine his evidence that he could anticipate theft and injury.139 The
evidence was that Rankin himself understood the foreseeable risks of injury if he failed
in his obligation to lock the cars on his lot and secure the keys. Thus, while the
appellant seeks to argue in theory that this risk would not be foreseeable to a garage
owner, the evidence established that it was foreseeable to this garage owner.
(iii)
114.

Proximity

Reasonable foreseeability of harm is supplemented by proximity. Proximity

describes the type of close and direct relationship in which a duty of care to guard
against foreseeable negligence may be imposed.140 As stated by Weinrib:
Because both duty and proximate cause are requirements of liability, the
defendant is not held legally responsible for the materialization of a harm that is not
within the set of possibilities that supply a reason for exercising due care. When,
however, the injury suffered by the plaintiff is to a member of the class of persons
that the defendant wrongfully put at risk and is the kind of injury or accident that that
due care is supposed to avoid, then the wrongfulness of both the defendant’s action
and the plaintiff’s injury is referable to the same sort of risk. Under those
circumstances, the sequence from the defendant’s creation of an unreasonable risk
136
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to the materialization of that risk in injury to the plaintiff constitutes the same
injustice for both parties.141

115.

The factors which may satisfy the requirement of proximity are diverse and

depend on the circumstances of the case.142 They can include the expectations,
representations, reliance and property or other interests that are involved,143 but there is
no one unifying characteristic.144
116.

Proximity was established in this case. First, there was a physical and temporal

proximity between the risk created by Rankin’s Garage (in leaving the unlocked car with
keys inside) and J.J.’s injury. The appellant’s conduct in leaving the car unlocked with
the keys inside overnight created a situation in which minors, like C.C. and J.J., would
be able to take the vehicle for a joyride and be injured. The direct interaction between
J.J. and the garage distinguishes this case from claims by innocent bystanders, in that
the relationship between J.J. and the defendant is more proximate in both time and
space.
117.

Second, the obligation on Rankin’s Garage was to secure the cars. Rankin

understood that, in the absence of locking the cars and securing the keys, there was a
risk of theft. Given the proximity to the teen hangout, it could also be reasonably
expected that the theft would be by a minor. Finally, Rankin expected that, if a vehicle
was taken from the lot, there was a risk that someone would get hurt.
118.

Based on these classic indicia of proximity, Rankin’s Garage owed a prima facie

duty of care to minors, including J.J. The risk created by the failure by Rankin’s Garage
to fulfill its duties created the opportunity for the accident and the injury to J.J.
119.

The appellant argues that this is a case of nonfeasance (a failure of a positive

duty to act) such that the circumstances in which proximity will be found are more
limited. However, just because the defendant failed to take some action (here, the
failure to lock the car and secure the keys) does not make this a case of nonfeasance.
As noted by Weinrib, one must look at the participation of the defendant in the creation
141
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of the risk. Where the defendant has participated, even innocently, the case is one of
misfeasance. Where the defendant has not participated (such as in the classic failure to
rescue cases), the case is one of nonfeasance.145 This case clearly falls in the first
category. By leaving the car unlocked and placing the keys inside, Rankin created the
risk that the car would be stolen and someone injured. As noted above, proximity is
established for the misfeasance of Rankin’s Garage.
120.

In any event, even in the context of an alleged failure of a positive duty to act, the

courts have not limited the circumstances in which a duty of care may arise. While the
courts have identified three types of situations in which the duty arises, this Court in
Childs specifically noted that even those situations are not “strict legal categories” but
rather serve “to elucidate factors that can lead to positive duties to act.”146
121.

In this case, Rankin operated a commercial enterprise which offered auto body

services to the public. In doing so, the position of Rankin’s Garage is more akin to the
commercial host that serves alcohol in Stewart v. Pettie147 than the social host holding a
party in Childs. By offering this service to the public for profit, Rankin’s Garage had
special duties, including the requirement to ensure that the vehicles on the lot and
entrusted to its care were secured from theft. Rankin himself gave detailed evidence
about the lengths that he went to secure the keys and ensure all the vehicles on the lot
were locked.148 That evidence was contradicted by, among other things, the evidence of
witnesses who testified to having observed the keys lying around the shop, having been
instructed by Rankin to leave their keys in their unlocked cars, by the fact that other
“locked” cars had been opened by J.J. and C.C. before the Toyota, and by the fact that
C.C. started the Toyota with a key. However, Rankin’s own evidence of the
exceptionally strict measures he said he took, and his attempt to cover up his failure to
do so by getting the spare key from Glen Charban, was evidence that he understood
that he should in fact have taken those steps to secure the cars. He admitted securing
the vehicles was important and recognized that his failure to adhere to this special duty
145
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could lead to theft of a vehicle and, if stolen, possible injury. On any articulation of
proximity, it has been met on these facts.
(a)
122.

No need to find evidence of flight or pursuit

In the circumstances of this case, a finding of proximity does not depend on

evidence of flight by, or pursuit of, the direct users of the vehicle as discussed in
Spagnolo. In Spagnolo, the Court of Appeal compared the type of driving that one may
expect during flight and pursuit to the facts before it, namely an accident by an adult
driver who had stolen the car six days earlier. In this case, due to the nature of the
accident, neither C.C. nor J.J. could give evidence as to their conduct that night after
the car was stolen which led to the accident not long after the theft. To the extent that
C.C. could recall the events of that night, he could confirm there was never an intention
to steal a vehicle until that opportunity arose upon finding the Toyota, unlocked and the
keys in it. C.C. then acted impulsively in stealing the vehicle and telling J.J. to “Get
in”.149 Thereafter he has little memory. However, the type of driving that can be
reasonably anticipated of a minor who has never driven on a road, is inebriated by the
effects of alcohol and drugs, and who just stolen a car in the middle of the night leading
to an accident that same evening, can reasonably be expected to be more like someone
driving while hurried or panicked than an experienced driver of a car six days after the
events.
(b)
123.

No break in chain of causation

The appellant argues that the fact that J.J. was a passenger in a stolen car

breaks the chain of causation. This is not relevant to a duty of care. Rather, whether
J.J.’s conduct was a novus actus interviens is an issue of causation, not proximity. In
this case, on causation the jury found Rankin’s Garage liable for its negligence and
found J.J. to be contributorily negligent.150 Those findings of the jury were based on the
evidence before it and are deserving of significant deference. They ought not to be
disturbed.
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124.

The fact that J.J. was involved in this theft would not, in any event, serve to act

as a break in the chain of causation. As noted by Hodgson, the jurisprudence has
developed in the last two centuries “to the point that a negligent defendant may no
longer hide behind the conduct of children.”151 Though children may engage in behavior
that is careless and willful, that does not relieve a defendant from his or her own liability.
125.

For example, in Ryan et al. v. Hickson et al., two children were negligent in the

operation of a snowmobile and another child passenger was injured. In finding that the
defendant fathers had a duty of care and were negligent in their instruction and
supervision of their children, the court noted that a snowmobile is not a dangerous thing
per se, but that it is capable of becoming dangerous to others.152 Here, the fathers
“should have been aware of the ordinary characteristics of boys of 12 to 14 years of
age, their general aptitude for mischief, their desire for excitement, their lack of good
and mature judgment and propensity for irresponsible acts in the use of motorized
vehicles.”153 Liability was apportioned between the various defendants. Thus, it is
through contributory negligence that “room (is made) for individual responsibility”,154 not
through a denial of a duty of care on the basis of a lack of proximity. That does not
change if the irresponsibility of the minor plaintiff is demonstrated by driving a
snowmobile erratically or by being a passenger in a stolen vehicle.
126.

While criminal conduct does not negate the civil consequences of the actions of

Rankin’s Garage, it is a part of the context of this relationship. In this case, the
appellant’s very own conduct created the risk and opportunity for illegality. The failure to
lock up the cars and secure the keys led to the theft; Rankin, through his failure to
adhere to his own and industry standards, provided young people with an opportunity to
commit a crime. Joyriding, theft of vehicles and mischief in relation to vehicles are often
the result of bad decisions by the young and the immature. A commercial establishment
like Rankin’s Garage, located by a kids’ hangout, which had care and control of cars, in
a village with a problem with vehicle theft and mischief, had to act reasonably in the
circumstances. If it failed to do so, as acknowledged by Rankin, “anyone who takes a
151
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vehicle (could) get hurt.”155 The trial judge and the Court of Appeal did not err in finding
that proximity was established and a prima facie duty of care established.
(e) The second stage of the Anns-Cooper test is met: There are no residual
policy considerations that negate a duty
127.

The second stage of the Anns-Cooper analysis asks whether there are residual

policy concerns that warrant interference with the imposition of a duty of care. Here, the
court is concerned with the effect of recognizing a duty of care on other legal
obligations, the legal system and society more generally.156 As noted by the Court of
Appeal, the impact of the duty on the defendant is not of concern.157
128.

At this stage, the burden is on the appellant. The appellant attempts, through

various machinations, to argue at the second stage of Anns-Cooper that the criminal
conduct of J.J. in participating in the theft of the Toyota “militates against recognition of
a novel duty of care to compensate him”158 and absolves Rankin’s Garage of its liability.
As discussed above, this Court has, on two occasions with persuasive reasoning and
based on strong doctrinal foundations, held that the criminal conduct of a plaintiff does
not detract from his or her right to compensation in the event that a duty owed to him or
her was breached. The appellant’s repeated attempts to undermine this jurisprudence
or argue for its inapplicability in this case ought to be given no weight. The criminal
conduct of J.J. is simply not the type of residual policy concern that is relevant at this
stage of the analysis. It is only relevant to a defence of illegality. Because it is a
complete defence, the defence of illegality is construed narrowly. Using illegality to
negate a duty of care is entirely inconsistent with that approach.
129.

In Hill, this Court accepted that some policy considerations weigh in favour of, not

against, imposing a duty of care.159 Here the policy considerations discussed above,
with respect of the protection of children, support imposing a duty of care.
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(i) Occupier’s liability
130.

This analysis is not altered by a review of the Occupiers’ Liability Act.160 The fact

that the Ontario legislature decided by statute that a restricted duty of care is owed to
persons who are injured while on an occupier’s property and while engaged in criminal
activity cannot be extended to serve as a basis to negate a common law duty of care.
131.

First, as noted by the Court of Appeal, the Act does not, on its face, apply to an

accident that occurred on a public road.161 The legislative decision to restrict the liability
owed by occupiers is a public policy decision. The legislature could have, but did not,
extend that restriction to the use off-property of any items taken while trespassing. The
common law ought not to incorporate a limit to a recognition of a duty of care when the
legislature, in drafting the legislation, chose not to do so.
132.

This is particularly the case where the limit that is being suggested – that no duty

of care can be owed at common law in negligence to a person involved in criminal
conduct – has already been addressed by this Court, and rejected.
133.

Secondly, the statute itself does not negate a duty of care. Rather, as set out in

s. 4(1) of the Act, the occupier still owes a duty, albeit a limited one not to act
deliberately to do harm or to act with reckless disregard.162 The appellant’s argument is
premised on the notion that criminal conduct results in no duty of care being found at all.
Even the legislature, in the context of occupiers’ liability, has not gone that far.
134.

Finally, although this accident occurred in Ontario, any decision of this Court to

restrict liability based on the participation of J.J. in the theft would be a policy decision
affecting the development of the common law and therefore applicable to cases across
the country. However, occupiers’ liability legislation is not universal across the country.
For example, the Alberta Occupiers’ Liability Act creates a specific duty of care owed by
the occupier to a child trespasser.163 In other words, in Alberta, the fact that the child is
engaged in unlawful activity does not negate a duty of care; instead that legislature has
made a separate policy decision which imposes a duty of care despite the child’s
160
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involvement in illegal conduct. Relying on the legislative choice in Ontario to influence
the common law across the country would be problematic given that legislatures, like
that of Alberta, have exercised different policy choices.
(ii)
135.

Different standards of care in different communities

The fact that there may be different content to a duty of care - different standards

of care - depending on the factual circumstances is not also a residual policy basis. The
common law already recognizes in other contexts that the standard to which a
defendant may be held may be different depending on the circumstances. For example,
it is well-established that a physician is held to the standard of others practicing in the
same circumstances.164 While the imposition of a duty of care does not change,
different standards are imposed on specialists as opposed to family physicians or on
those practicing with the resources of a tertiary care centre as opposed to a small
community hospital. The recognition of a different standard of care promotes fairness to
the parties by ensuring that the defendant is only held to the standard that is appropriate
in the circumstances.
136.

Second, the appellant’s suggestion that the finding of a duty of care in these

circumstances

will

create

problematic

“increased

regional

variance

and

inconsistency”165 should be given no credence. As noted by the Court of Appeal, the
duty can be complied with simply by locking the vehicles and securing the keys.166 The
evidence supported that this was already industry practice. It is also common sense that
every commercial enterprise with obligations as bailee would be expected to ensure
secure and safe storage of a vehicle, no matter the region in which it was located.
Rankin certainly understood it was the expectation; his evidence that he followed this
practice was simply not believed.
137.

There are no residual policy bases to negate a prima facie duty of care in the

circumstances of this case. To the extent that J.J.’s participation in the theft of a vehicle
by his friend is considered in the liability analysis, the law requires that the analysis be
conducted as part of the consideration of defences such as illegality and contributory
164
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negligence. Upon appropriate instruction, the jury did just that. The rejection by the trial
judge and the Court of Appeal of the appellant’s submissions that the criminal conduct
must instead negate the duty was grounded in the jurisprudence. That decision ought
not be disturbed.
Issue 2: The evidence was sufficient to make a finding of a duty of care
138.

In the Court of Appeal, Rankin’s Garage argued that the trial judge ought not to

have admitted two pieces of evidence. That argument was properly rejected. While not
appealing the issue of admissibility to this Court, Rankin’s Garage continues to be
critical of it,167 and now also complains as to the weight that evidence should have been
given and its sufficiency when determining if a duty of care was owed. However, the
appellant does not argue that there was no evidence to support the findings made.
139.

The issue of the weight to be given to an individual piece of evidence is a matter

that is highly discretionary. Where, as here, there is some evidence to support a finding,
an appellant court ought not interfere absent an error in principle.168 The decision of the
trial judge, as upheld by the Court of Appeal, contains no such error.
140.

The appellant is critical of two pieces of evidence: first, C.L.C.’s evidence that

she saw a vehicle that had been stolen from Rankin’s Garage being returned to it;169
and second, Officer Pittman’s evidence about the “Lock it or Lose it” program.170 The
trial judge determined that the evidence was relevant and that its probative value
outweighed its prejudicial effect. It was relevant to whether Rankin knew or ought to
have known of the risk of cars being taken, for which the jury made a factual finding that
he did.171 C.L.C.’s evidence was also relevant to the manner in which Rankin’s Garage
secured its cars, especially in view of Rankin’s evidence about his practice.
141.

C.L.C.’s evidence was of events that she observed directly. At the time C.L.C.

observed these events, Rankin was working full time at Rankin’s Garage in what was a
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two-man operation – just him and his father.172 The evidence was relevant with respect
to the knowledge that Rankin had or ought to have had about the risks of cars being
taken from the lot.
142.

Officer Pittman’s evidence supported the conclusion that Rankin knew or ought

to have known about the risk. Vehicle theft and mischief was a problem in the area such
that the detachment was placing articles in newspapers and over radio warning people
to keep their cars locked. Such a warning ought to have been of particular interest to
Rankin, given that he was operating a commercial garage and was in possession of
other people’s vehicles. In addition, while the “Lock it or Lose it” program was
formalized in 2007, Officer Pittman’s evidence supported the conclusion that the
problem existed before that time and that auxiliary members of the police were already
taking steps to address it before the program was formalized.173
143.

The appellant criticizes Officer Pittman’s evidence because he was not able to

confirm the specific dates on which the OPP made these written and oral
announcements to the public and because he did not have data with respect to what
had been stolen or how many vehicles were found unlocked in Paisley or Walkerton.
However, Officer Pittman’s evidence was clear that the announcements were
throughout the detachment and before the accident. It is not reasonable to expect J.J. to
prove that Rankin, despite his business, paid no heed to these warnings by police or
indeed needed them to understand the risk of theft. Ultimately, the jury concluded that
Rankin knew or ought to have known of the risk of theft.
144.

Furthermore, in addition to C.L.C.’s evidence and Officer Pittman’s evidence,

there was other evidence before the court to allow the trial judge to conclude that a duty
of care was owed and to allow the jury to infer that Rankin knew or ought to have known
that there was a risk of vehicles being taken from the lot. Rankin himself admitted that
he knew of the risk of theft if he failed to take steps to secure the cars on the lot, such
that the jury could rely on his statement alone in support of this factual finding. This
evidence was supported by the evidence of John Campbell and J.J.’s father, with
172

R.R., tab 5, p. 41, Evidence of C.L.C., September 16, 2014, p. 182; R.R., tab 11, pp. 80-83,
Evidence of C.R., September 22, 2014, pp. 350-353.
173 R.R., tab 4, pp. 35-37, Evidence of Officer Pittman, September 16, 2014, p. 155; pp. 169170.

- 40 respect to the steps they had observed other garages take to secure keys, Rankin's
own evidence (which the jury disbelieved) about the impeccable steps he said he took
to secure the vehicles, and the evidence of Rankin's efforts to cover up his failure to
secure the Toyota.

PART IV- SUBMISSIONS ON COSTS
145.

These respondents submit that costs follow the event, and if the appeal is

dismissed, they seek their costs before this Court.

PARTV-ORDERSOUGHT
146.

These respondents respectfully request that the appeal be dismissed with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 261h day of July, 2017.
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