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Factual Clarification: No Overwhelming Evidence of Impairment 

1. At paragraphs 18-24 of its Memorandum, the Respondent attempts to re-litigate a key 

factual finding by alleging that there was "overwhelming evidence of impairment" before the 

Court. This description is highly misleading in light of the trial judge's finding that the collision 

"was an accident caused by a non-impaired driving error", a conclusion for which the burden of 

proof lay on the accused.1 Despite the Respondent's implicit suggestion to the contrary, the trial 

judge's finding is unassailable, as it was firmly rooted in testimony from Mr. Suter and his wife, 

personnel from the restaurant who interacted with Mr. Suter in the hour before the accident, 

expert witnesses, police officers and eyewitnesses at the scene. The symptoms the Respondent 

describes as "overwhelming evidence of impairment" were found on a balance of probabilities to 

have been attributable not to alcohol but rather to trauma and stress arising from the accident.2  

The Circumstances Under Which a Mistake of Law Can Mitigate Sentence is Unsettled 

2. The Respondent wrongly suggests that the Court of Appeal's decision to ignore the 

mistake made by Mr. Suter in following the incorrect advice of his lawyer is uncontroversial and 

"supported by the cases dealing with the issue of mistake of law". It goes on to posit that the law 

in this area is settled, because "in all of the cases in which the courts held that mistake of law was 

a mitigating factor on sentence, the accused believed they were acting lawfully".3 With respect, 

the Respondent has confused an existing fact with a necessary condition. Before the Court of 

Appeal's decision in this case, it was unknown whether a mistake of law could only be raised in 

sentencing if there was an underlying belief in the legality of the conduct undertaken as a result 

of the mistake. The matter has never before been addressed by an appellate court, as none of the 

cases referred to by the Respondent needed to resolve the matter.4  

3. The Respondent has not addressed any of the critical legal questions at the heart of this 

issue. Instead, its argument is focused upon reinforcing that Mr. Suter was under no mistake 

about the illegality of his act, even though he was mistaken about what choice would be the best 

                                                           
1 Provincial Court Decision at para 70, 76. 
2 Provincial Court Decision at paras 28-37. 
3 Respondent's Memorandum, para 38. 
4 To be perfectly clear, each of these cases were situations in which the accused did believe the act was lawful, 
making any consideration of the contrary proposition unnecessary. 
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way to protect his personal interests.5 While this factual proposition is disputed by the 

Applicant,6 it is not essential to his legal claim: that a judge in sentencing must always be able to 

consider mistakes of law in measuring a person's overall responsibility, even if the mistake was 

not exclusively related to whether the offender's conduct was legal.  

4. In this regard, the Respondent has not provided any principled or policy based reason to 

narrow this inquiry. The Court of Appeal's approach mandates that in cases like this one a court 

must ignore completely the fact that the offender's conduct was encouraged by a serious legal 

mistake – even one made by the very lawyer provided by the State to help him exercise his right 

to counsel – in measuring that person's moral culpability for the offence. Mistake of law as a 

mitigating factor is only a concern in sentencing cases, and the way it impacts a person's moral 

culpability has never before been considered in detail, making this Court's guidance essential. 

Relevant Aggravating Circumstances: The Applicant's Manner of Driving 

5. The Applicant maintains that the term "relevant aggravating circumstance" in section 

718.1 has never been properly defined, and that the Court of Appeal wrongly stretched the 

application of this term beyond its intended limit in concluding that Mr. Suter's having driven 

while "angry or distracted" and with a head injury – both factual findings that were not proven to 

have contributed to the accident in this case7 – were factors that demanded an increased sentence. 

6. The Respondent refers to this as a "fact specific" question that is not a matter of public 

importance.8 With respect, this classifies the issue far too narrowly. The Applicant is critiquing 

the reasoning process that led the Court of Appeal to label these matters as relevant aggravating 

factors in determining the gravity of the offence. This unprecedented approach, if accepted, will 

allow courts to dramatically expand what should be measured in assessing culpability for a 

particular offence, with the corresponding risk of harsher penalties. As such, the implications of 

the decision go well beyond the Applicant's case, making it a matter of national importance. 

                                                           
5 This portion of the argument continues for several pages, spanning paragraphs 39-47 and paragraph 50. 
6 The Applicant's position is that there was considerable evidence to support the inference that Mr. Suter believed he 
was acting lawfully. In particular, it is contended that the Respondent and Court of Appeal have confused Mr. Suter's 
knowledge that he would be charged with his knowledge that he was committing a crime. See the Applicant's 
Memorandum, paras 31-32. 
7 Applicant's Memorandum, para. 37. 
8 Respondent's Memorandum, para 53. 
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7. The need for a link between a defined aggravating factor and the commission of the 

offence in question is essential in order to provide some level of restraint in sentencing. The 

Respondent is correct that when considering relevant circumstances of the offender the inquiry 

can be extremely broad because these circumstances provide background and context to the 

person who committed the offence and help determine what response is appropriate.  

8. Nonetheless, the factors cited by the Court of Appeal were relevant not to Mr. Suter's 

background, but to the circumstances of the offence, and here the need for a connection is 

imperative to ensure that matters irrelevant to the offender's moral culpability are not used as a 

means of increasing punishment unfairly. The absence of a causal connection between 

circumstances (in this case, driving angry and with a head injury) and the offence (failing to 

provide a breath sample when a death has been caused) is problematic.  Without any need for a 

connection, the circumstances that could be said to be "of the offence" are virtually unlimited, 

and result in the courts considering a wide range of unflattering conduct committed by the person 

with no relationship to the offence. This becomes particularly problematic when, as in this case, 

the underlying "circumstance" is neither illegal nor immoral. 

Relevant Mitigating Circumstances: The Importance of Considering Vigilante Justice 

9. Despite agreeing at the sentencing hearing and on appeal that Mr. Suter's sentence should 

be mitigated because he suffered from a brutal episode of vigilante justice,9 the Respondent now 

adopts the Court of Appeal's position that "the vigilante violence experienced by the applicant 

should not reduce his sentence in this case because it was not part of any state action".10 Beyond 

citing the Court of Appeal, the Respondent provides no support for this position. Moreover, the 

Respondent has failed to distinguish the jurisprudence provided by the Applicant in support of an 

important contradictory proposition: that the collateral consequences of a conviction are relevant 

mitigating factors, even when not caused by state action. The entirety of the Respondent's 

treatment of these cases is to state that they are "very different from the case at bar".11 

10. The weakness of the Court of Appeal's conclusion is demonstrated by an internal 

inconsistency in the Respondent's argument. In paragraph 59, the Respondent states that 
                                                           
9 Sentencing Transcript, Vol. 2, 381/14 - 382/6; Applicant's Memorandum, para 14. 
10 Respondent's Memorandum, para 59. 
11 Respondent's Memorandum, para 60. 
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"vigilante justice cannot affect the ultimate sentence because it does nothing to reduce moral 

blameworthiness". However at paragraph 60, the Respondent accepts that collateral 

consequences suffered by the offender such as ruin and humiliation, loss of professional status or 

violence suffered in prison can affect sentence, even though these have no impact whatsoever on 

moral blameworthiness. There is no attempt to explain the inconsistency, which exists because 

moral blameworthiness is not the only principle relevant to the sentencing process. Amongst 

other concerns, a court must also consider the denunciatory and deterrent impact of a punishment 

and in the process should measure any impact resulting from the offence that has been suffered 

by an offender – including effects that were not directly caused by the State. This principle, 

which is under threat as a result of this decision, has long been a core aspect of sentencing law.12 

11. The Respondent further suggests that recognition of the impacts of vigilante justice as a 

mitigating factor would have negative effects for society, in that it would "allow members of the 

public to determine the appropriate nature and form of justice meted out to individuals, 

depending on the offences committed and the extent of the public outrage".13 This statement 

considerably overstates the extent to which vigilante justice will act as a mitigating factor, as it is 

simply one aspect of a complex sentencing process. Moreover, it wrongly implies that 

recognizing that an offender has been a victim of vigilante justice will encourage members of the 

public to engage in this conduct. The contrary is actually true. It is the refusal to recognize 

vigilante justice as a mitigating factor that has the potential to encourage more such "justice" 

because offenders will know that any punishment they inflict will be additional to what is 

provided for by the State.14 The Respondent's approach is in contradiction with the consistent 

position of the courts that vigilantes will not be tolerated in a society that values the rule of law. 15 

The Absence of Adequate Notice Needs to Be Addressed 

12. The Respondent correctly points out that the question of when and how an appellate court 

can raise new grounds of appeal was resolved by this Court in R. v. Mian.16 Nonetheless, the 

                                                           
12 See R v Bunn, 2000 SCC 9 at para 23. 
13 Respondent's Memorandum, para 59. 
14 The converse, of course, is also true. Treating vigilante justice as a mitigating factor is likely to discourage such 
conduct, as it will have the effect of reducing whatever justice is meted out by the State. 
15 Applicant's Memorandum, para 45. The offenders who maimed Mr. Suter were recently sentenced.  The fact that 
this was a vigilante attack was noted as an aggravating factor on sentence: R v Vollrath, 2016 ABPC 258 at para 107. 
16 2014 SCC 54. 
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recency of this judgment makes the Court of Appeal's decision to invoke two new grounds of 

appeal in this case more worthy of re-consideration, rather than less, as the Respondent implicitly 

suggests. The fact that a Canadian appellate court has ignored a clear decision of the Supreme 

Court only two years after that same court was corrected constitutes a matter of grave public 

importance, as it directly impacts upon the need to ensure that precedents of higher courts are 

followed, and ensure public confidence in the administration of justice. 

13. The Respondent goes on to suggest that the Court of Appeal did not commit any error in 

applying Mian with respect to the distracted driving issue simply because the Applicant was 

given the opportunity to make oral submissions. With respect, the mention of something in oral 

argument does not ensure the parties are "sufficiently informed so they may appear and 

respond" .17 Counsel had no opportunity to prepare and research what ultimately became an 

important point in the appeal decision. Moreover, the claim that defence counsel should have 

requested an adjournment misses the point of Mian, as defence counsel was given no clear 

indication until the decision was released about the potential importance of this issue. 

14. Finally, the Respondent does not deny or even address a major aspect of the Mian 

problem in this case, 18 namely that the decision on removing "vigilante justice" as a mitigating 

factor was: a) never brought up by the Court of Appeal during the oral hearing at all; b) contrary 

to the Crown's position at trial and on appeal; and c) resolved without giving any opportunity to 

the defence to make oral or written submissions on the issue. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED AT Edmonton, Alberta this /Jtday ofNovember, 2016. 

17 Mian, ibid. at para 54. 
18 See the Applicant's Memorandum, paras 55-59. 

SIGNE~ 

DINOBOTTOS 
Counsel for the Applicant 

5 
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STATUTORY PROVISIONS 

Criminal Code, RSC 1985, c C-46, s 718.1 

Fundamental principle 

718.1 A sentence must be proportionate to the 
gravity of the offence and the degree of 
responsibility of the offender. 

Principe fondamental 

718.1 La peine est proportionnelle à la gravité 
de l’infraction et au degré de responsabilité du 
délinquant 
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