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MEMORANDUM OF ARGUMENT 

PART I – OVERVIEW AND FACTS 

Overview 
1. The respondent opposes the application for leave to appeal from the sentence imposed by 

the Alberta Court of Appeal. Leave to appeal sentences are very rarely granted by this Court and 

require issues of national or public importance within the meaning of s. 40(1) of the Supreme 

Court Act. The present application raises no important novel or unresolved legal issues of 

national importance that would necessitate intervention by this Court. 

2. The applicant was originally sentenced to four months imprisonment plus a 30 month 

driving prohibition for refusing to provide a breath sample after causing a collision resulting in 

death pursuant to s. 255(3.2) of the Criminal Code. The Alberta Court of Appeal found this 

sentence to be demonstrably unfit and increased it to 26 months imprisonment less the four 

months already served.  

3. After consuming alcohol, the applicant killed a two and a half year old boy by driving 

through a glass barrier, over a curb and onto a restaurant patio, running over the little boy, 

dragging him underneath his vehicle and pinning him against the wall of the restaurant. He also 

injured the boy’s parents as well as one of the servers at the restaurant. He further struck but 

fortunately did not injure the little boy’s five month old baby brother who happened to be 

strapped in his portable car seat at the time of the collision. Many witnesses at the scene believed 

the applicant was impaired by alcohol because he displayed numerous indicia of impairment.  

4. Police officers who attended the scene of the collision formed reasonable and probable 

grounds that the applicant’s ability to operate a motor vehicle was impaired by alcohol and 

demanded the applicant provide a breath sample. Two police officers told him it was an offence 

to refuse to provide a breath sample. As well, a Brydges lawyer told him he would be charged if 

he refused to blow, although he gave wrong information about the possible maximum penalties 

that were applicable. Despite knowing he had killed the little boy and knowing he would be 

committing a crime, the applicant refused to provide a breath sample. Not once throughout the 

investigation did he offer to do so, not even on a qualified basis, such as offering to provide a 

breath sample after speaking to a lawyer.  
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5. The applicant was charged with impaired driving causing death, three counts of impaired 

driving causing bodily harm, and refusing to provide a breath sample knowing that his operation 

of a motor vehicle caused a collision that resulted in the death or bodily harm of another person. 

After a preliminary inquiry, the applicant pleaded guilty to the charge of refusing to provide a 

breath sample after having caused a collision resulting in death. The remaining counts were 

withdrawn.  

6. Notwithstanding the significant evidence of impairment, the trial judge found the 

applicant was not impaired by alcohol and the collision was caused by a “non-impaired driving 

error”.  He reduced the sentence from a range of four to six years imprisonment, applicable to 

impaired driving causing death, to one of four months imprisonment. He justified the drastic 

reduction on the basis that the applicant was not impaired at the time of the collision and had 

refused as a result of erroneous legal advice. He also considered it mitigating to “a more limited 

extent” that the applicant suffered a violent vigilante attack as a result of this incident.  

7. On a Crown appeal from sentence, the Alberta Court of Appeal found the trial judge 

erred in treating the erroneous legal advice as mitigating because the applicant did not honestly 

believe he was acting lawfully. The Court of Appeal also found the trial judge erred in failing to 

consider other circumstances surrounding the collision as aggravating, but did not err in finding 

the lack of impairment to be mitigating. The Court stated that a proportional sentence would 

have been one of 36 months imprisonment but for the application of the principle of restraint 

which applies at the appellate level, particularly in relation to appeals by the Crown. They 

concluded that a fit and proportional sentence was 26 months imprisonment less the four months 

already served.  

8. Not only did the Crown appeal the sentence but the applicant also appealed his sentence. 

He argued he should have been given no custody whatsoever and his driving prohibition should 

have been one year instead of 30 months. The Court of Appeal found no merit to his arguments 

and dismissed his appeal.   

9. Under the first ground of this application for leave, the applicant essentially asks this 

Court to declare that a mistake of law based on incorrect legal advice is mitigating even if the 

accused knew he was committing an offence. This is contrary to the settled principle of law that 

a mistake of law is mitigating if an accused honestly but mistakenly believed he was abiding by 

the law, but not if he knew or suspected he was committing an unlawful act. The law on this 
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point requires no clarification and is not the subject of divided appellate authority. It is not a 

matter of national or public importance requiring resolution by this Court.   

10. The applicant further asks this Court to address the question of what constitutes a relevant 

aggravating or mitigating factor on sentence. This too is not a matter of sufficient public 

importance as the law is clear and requires no review or reform. Section 718.2(a) of the Criminal 

Code plainly states that a mitigating or aggravating factor is relevant if it relates to the 

circumstances of the offence or offender. In reality what the applicant is asking this Court to do 

is to determine, in this particular case, what factors constitute relevant aggravating or mitigating 

factors. This question is specific to the facts of this case and not a matter of national importance.  

11. The other grounds raised by the applicant similarly do not raise questions of national or 

public importance warranting consideration by this Court. The applicant has failed to establish 

the requirements for leave to appeal to this Court.  The application should be dismissed. 

Facts 
12. An agreed statement of facts was entered at the sentencing hearing with attached 

appendices, including a transcript of the preliminary hearing. The Court also viewed video 

evidence, received expert reports, and heard viva voce expert evidence, testimony from the 

applicant and his wife, and “very passionate and articulate” victim impact statement from about 

25 relatives and friends. The evidence disclosed the following facts.  

Circumstances of the collision 
13. On May 19, 2013, at 7:37 p.m., George Mounsef, his girlfriend Sage Morin, and their two 

young children, Geo (the deceased) and Quentin, were sitting on the patio of Ric’s Grill 

restaurant in South Edmonton, which was part of a strip mall. Its patio extended onto what would 

otherwise be a sidewalk and is separated from the parking lot by a glass partition. 

14. Just before 7:37 p.m., the applicant, who was with his wife, drove his SUV partially into 

a handicapped parking stall that was facing Ric’s Grill patio, and stopped a few yards back from 

the glass partition. Soon thereafter he placed his foot on the accelerator and accelerated the 

vehicle rapidly through the handicapped parking stall, over the curb, through the glass barrier, 

and straight onto the Mounsef family table. 

15. The applicant drove the SUV directly over Geo Mounsef, dragging him under the vehicle 

and pinning him against the outer wall of the restaurant. Geo remained trapped underneath for 
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about 30 seconds, at which time the vehicle was either reversed by the applicant several feet, or 

was pushed back by others at the scene. A medical doctor who happened to be dining in the 

restaurant that evening observed the boy lying in a pool of blood around his head and described 

him as looking “squashed”. Geo died a short while later as a result of multiple blunt force trauma 

injuries. 

16. The applicant’s vehicle also struck other members of the Mounsef family as well as 

Natasha Prasad, a server who had been standing by their table. Sage Morin was thrown out of her 

chair a few feet away. She suffered a swollen wrist, regular aches and pains associated with 

being hit by a car, and had glass embedded throughout her body that caused her long-lasting 

discomfort to the bottom of her feet. George Mounsef was knocked out of his chair and onto the 

ground. He suffered a cracked rib, lacerations to his leg, foot, and arm, and neck and back pain. 

Natasha Prasad was hit by a table and knocked to the ground. She suffered an inflamed knee cap 

and tendon tears on the right knee as a result. Quentin Mounsef, Geo’s baby brother, was in his 

portable car seat at the time. The collision caused his car seat to flip over, but fortunately he was 

not injured. 

17. The trial judge accepted the testimony of the applicant and his wife with respect to what 

caused the vehicle to lurch forward. The applicant and Mrs. Suter had been married for many 

years but in the days before, there were tensions between them. They had argued about the time 

the applicant spent away from the house golfing, which had an impact on their relationship. 

Sometime during the afternoon, tensions had eased. They had gone out for dinner at Chili’s 

Restaurant to try to further repair their relationship. However, their interactions became tense 

again when the applicant insisted on leaving and going elsewhere after their food was served 

cold. Although the applicant was not rude to the servers about it, Mrs. Suter was angry about his 

reaction. The applicant started to pull into the parking stall next to Ric’s Grill but stopped short 

because it was a handicap stall. As they stopped, before backing up, they were arguing and Mrs. 

Suter said something to the effect of “Maybe we should just get a divorce.” She noticed they 

were inching forward and screamed something like, “We’re moving” or “the car’s moving 

forward.” The applicant pressed on the pedal but his foot had come off the brake and was on the 

gas. The vehicle lurched forward and, consistent with believing that his foot was on the brake he 

obviously pressed harder because the vehicle never stopped accelerating. The vehicle hit the wall 

within seconds. 



5 

Evidence regarding impairment 
18. All civilian witnesses on scene who testified, (about eleven in total) believed the 

applicant was impaired by alcohol, other than a cardiologist who examined the applicant at the 

scene who did not expressly opine that he was impaired by alcohol but nevertheless saw him  

stagger and needing to be supported and held up by police. Many of these witnesses observed 

numerous indicia of impairment such as the smell of alcohol, glossy eyes, bloodshot eyes, 

redness in the face, incoherent speech, and mumbling. Several witnesses described his pants 

being down and his buttocks showing.  

19. Numerous witnesses observed the applicant to stumble around, fall, weave back and 

forth, not walk a straight line, not stand upright, wobble all over, and be unsteady on his feet. 

The applicant remained lying on the ground in the fetal position until the police arrived. 

However, based on evidence from several other witnesses, including the applicant and his wife, 

the trial judge concluded the applicant did not get out of his vehicle or walk on his own steam 

but was pulled out and thrown to the ground and never got up after that. This led the trial judge 

to reject the evidence from the many witnesses who believed the applicant was impaired because 

of the way he walked. 

20. The trial judge accepted evidence from other witnesses as well as from the applicant and 

his wife that he was assaulted outside his vehicle by bystanders. He found that the applicant’s 

dishevelled state was the result of manhandling outside the vehicle and had not been his state of 

dress before the collision. However, despite the applicant later testifying to having suffered a 

number of fairly minor injuries, some of which were observed by police and photographed 

several days later, at the scene he was found to have no injuries when examined by a doctor. 

Significantly, he also declined medical treatment at the scene. 

21. All police witnesses described the applicant as impaired by alcohol. Upon their arrival, 

they saw him lying on the ground in a fetal position. They had to assist him to walk as he had 

great difficulty walking and was unsteady on his feet and staggering.  His speech was heavily 

slurred, his eyes were glossy and his eye movement was slow, and there was a moderate odour of 

alcohol emanating from his breath. 

22. The only two witnesses (other than the applicant and his wife) who testified the applicant 

was sober were witnesses not at the scene of the collision. These were the employees of Chili’s 

Restaurant who had observed the applicant for about 50 seconds to two minutes while he was 
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sitting down and talking. Neither of them saw him walking or standing up. At the time they gave 

their statements to the police, they were aware the police were interested in the applicant’s level 

of intoxication because a little boy had died in a collision caused by the applicant. Both also 

knew from having worked in the restaurant industry for a number of years that it was against the 

law to serve alcohol to intoxicated people.  

23. The Crown called a toxicologist to explain that some people who are impaired may not 

show indicia of impairment. This expert also testified that experienced drinkers with high 

tolerances to alcohol may not exhibit outward symptomology.  

24. Notwithstanding the overwhelming evidence of impairment observed by civilian and 

police witnesses, the trial judge concluded that “the evidence pointed away from impairment”. 

He accepted evidence called by the defence to explain away the symptoms of impairment. An 

expert testified that symptoms of alcohol impairment such as slurred speech, flushed face, 

difficulty walking properly or walking without support, would also be consistent with symptoms 

of trauma and stress after an accident. The applicant himself attributed various symptoms of 

impairment to: a significant limp and sway to his gait from a previous car accident, effects of 

having been assaulted by bystanders at the scene, consequences of having been dragged across 

the pavement (to explain why his pants were partially down), improper footwear, advanced 

carpal tunnel syndrome in his wrists, and shock.  

25. The trial judge accepted evidence from the applicant and his wife that in the hours before 

the collision, the applicant consumed two ounces of alcohol, each about one hour apart. He also 

consumed two thirds of a pint of beer at Chili’s restaurant approximately an hour before the 

collision. The trial judge further accepted uncontradicted expert evidence that if the applicant had 

consumed that amount of alcohol, he would not have been impaired or over 80. 

The applicant’s prior history of drinking 
26. The applicant testified he had been drinking alcohol for over 40 years, and on occasion, 

drank heavily. In the early part of May 2013, a couple of weeks before the incident, he had been 

drinking heavier than normal, at least two or three drinks a day. Both he and his wife were 

concerned about his drinking. He resolved to drink less or stop drinking because he thought he 

was drinking too much. His wife testified that his drinking had increased since his retirement in 

2009. She was getting fed up with his lifestyle that included drinking. A doctor consulted by the 
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applicant agreed the applicant had a pre-existing alcohol issue and advised him to cut back on his 

drinking. 

27. Two weeks before the collision, the applicant had experienced hallucinations, causing 

Mrs. Suter to contact emergency services. The police arrived and escorted him to the hospital for 

observation. The applicant stopped drinking for two weeks, but then started again two days prior 

to the collision.  

28. On that day, two days before the collision, the applicant fell, after consuming three beers 

and playing a game of golf. He hit his head on a building and suffered a cut near his eye. 

Although both the applicant and his wife testified he had a tendency to fall as a result of a car 

accident injury he had suffered many years before, the applicant failed to disclose this incident 

immediately to Mrs. Suter, and she became upset when she found out about it. 

Circumstances surrounding the refusal to provide a breath sample and legal advice 
from the Brydges lawyer 

i.  The lawyer’s testimony 

29. The applicant was arrested by police and spoke to a Brydges lawyer over the phone. The 

lawyer testified he used plain language, and very clearly told the applicant that refusing to 

provide a breath sample was a criminal offence. However, he steered the applicant away from 

blowing as he was not aware, at the time, of the offence created in 2008 of refusing to provide a 

breath sample following a collision causing death pursuant to s. 255(3.2) of the Criminal Code 

with a maximum penalty of life imprisonment.  He advised the applicant that if he refused, he 

would be charged with (simple) refusal and face a maximum penalty of five years, whereas if he 

blew and blew over the legal limit, he would be charged with impaired driving causing death and 

driving over 80 causing death and face a maximum penalty of life imprisonment.  He told him it 

would be easier for the police to prove driving over 80 causing death and impaired driving 

causing death if he blew over 80, than it would be for the police to prove impaired driving 

causing death if he did not blow. He warned the applicant not to speak to the police.  

ii.  The applicant’s testimony 

30. The applicant testified the lawyer spoke in legal jargon that he did not really understand. 

Twice the lawyer told him not to blow. There was no discussion about the potential punishment 

or sentences he could receive for refusing to blow. The lawyer did not tell him that refusal was a 

criminal offence. In cross-examination, the applicant agreed that the words “refusing to provide a 
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breath sample is a criminal offence” were not difficult to understand. The lawyer told him not to 

speak to police.  

31. Although the applicant denied that the lawyer told him it was a crime to refuse to provide 

a breath sample, he agreed, by way of an agreed statement of facts, that two police officers told 

him it was an offence to refuse to provide a breath sample. He also admitted in his testimony that 

the police told him it was an offence to refuse to provide a breath sample. He testified he didn’t 

think the lawyer would be telling him to do something that would be illegal. He thought “it was 

within my rights not to blow I guess.”1 In response to the question of why he chose not to blow 

even though the police told him he would be charged with an offence, the applicant responded 

that “lawyers are supposed to be your friend… And I didn’t really trust the police at that point. 

Their attitude towards me had been pretty abrupt, pretty gruff… I just thought the lawyers are 

there for a reason and you’re supposed to listen to them. So that’s what I did.” 2 

32. Notwithstanding his supposed belief that “you’re supposed to listen to them (the 

lawyers)”, the applicant admitted he ignored the same lawyer’s clear advice not to talk to the 

police, by giving a statement to the police after being placed in a cell following his refusal. He 

claimed he did it because “it was late”, he felt like he had to talk to somebody, and “the guy” (a 

different police officer than the ones he dealt with earlier) “had a nice manner to him” and he “let 

his guard down” and talked to him “against the advice of my lawyer.”3 

33. When asked what he thought when the police actually proceeded to charge him with 

refusal to provide a breath sample, the applicant testified he thought “they can work it out after… 

because how can… it be one way and not the other. So I just had to side with somebody and I 

sided with the lawyer.”4 The applicant was not able to explain what he meant by “work it out 

after”. 5 

34. He claimed he was sober even though he admitted at no time did he offer to provide a 

sample of his breath.  When asked by Crown counsel why he wouldn’t be “begging to blow” if 

he was sober, the applicant answered: “I think that is the nature of shock sometimes. I think that 

I… realized that I had hurt some people very badly… and I watch too much TV I guess because 

1 Court of Appeal Judgment, para. 74 [Tab 2D Applicant’s materials]. 
2 Sentencing Transcript, Vol. 1, 152/36-40 [Tab 4B Applicant’s materials at p. 133]. 
3 Sentencing Transcript, Vol. 1, 198/4-7 [Tab 4B Applicant’s materials at p. 148]. 
4 Sentencing Transcript, Vol. 1, 153/3-6 [Tab 4B Applicant’s materials at p. 134]. 
5 Sentencing Transcript, Vol. 1, 153/12-17 [Tab 4B Applicant’s materials at p. 134]. 
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you always get a lawyer and you always wait for their advice before you offer anything… And I 

would, sir, have been delighted to blow had I been advised to blow.”6  

 

PART II – QUESTIONS IN ISSUE 

Question in Issue I: In what circumstances can a mistake of law operate so as to mitigate a 

person’s sentence? 

Respondent’s Response: A mistake of law can operate to mitigate an accused’s sentence if 

he or she honestly but mistakenly believed he was complying with the law. A mistake of law 

is not mitigating if the accused knew, suspected, or was not certain as to whether he or she 

was committing an offence. This is a settled principle of law that requires no consideration 

by this Court and is not a matter of national or public importance. 

Question in Issue II: What constitutes a relevant aggravating or mitigating circumstance? 

Respondent’s Response: This also involves well settled legal principles requiring no further 

clarification or guidance from this Court. Aggravating or mitigating factors are relevant if 

they relate to the circumstances of the offence or the offender. What the applicant is 

actually seeking is to have this Court determine what the relevant aggravating and 

mitigating factors are in this particular case. This is a fact-specific question that is not a 

matter of national or public importance. 

Question in Issue III: Can the policy objectives of Parliament trump the fundamental 

principle of proportionality in sentencing? 

Respondent’s Response: This question is irrelevant to this application as that is not what 

the Court of Appeal said or did in this case. Indeed, the Court of Appeal expressly stated 

that the objectives of Parliament cannot trump the fundamental principles of sentencing.  

Question in Issue IV: Did the Court of Appeal err in raising without adequate notice to the 

parties new grounds of appeal favouring the Crown Appellant? 

6 Sentencing Transcript, Vol. 1, 190/41-191/8 [Tab B Respondent’s materials at pp. 25-26]. 
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Respondent’s Response: This Court recently considered the issue of appellate courts 

raising new grounds of appeal in R v Mian, and no further clarification or guidance is 

needed. Furthermore, the applicant was given full opportunity to respond to the new issue 

raised by the Court of Appeal and did not request an opportunity to provide written 

submissions.   

Question in Issue V: Did the Court of Appeal err in finding facts which have no bases in 

the record? 

Respondent’s Response: Whether an appellate court in a specific case such as this, erred in 

finding facts with no evidentiary foundation does not raise a question of national or public 

importance. Furthermore, the respondent disputes that in this particular case, the Court of 

Appeal found facts that were unsupported by the record. 

 

PART III – ARGUMENT 

Question in Issue I: In what circumstances can a mistake of law operate so as 
to mitigate a person’s sentence? 

35. Under this ground, the applicant effectively asks this Court to declare that a mistake of 

law based on erroneous legal advice is mitigating even if an accused knew he or she was acting 

unlawfully but was mistaken about something else, for example, the maximum penalties that an 

accused might be facing. The applicant provides no authority for this proposition of law.  

36. This matter is not one of public importance because the applicant has not demonstrated 

any conflict or uncertainty in the law on this issue. There is no need for this Court to provide 

guidance on this issue as the law is clear: a mistake of law cannot operate to mitigate sentence 

unless the accused believed he was abiding by the law.   

37. As aptly stated by the Court of Appeal, “Good reasons exists for requiring an honest 

belief in the legality of an illegal act before finding mistake of law to operate in mitigation of 

sentence. Ignorance of the law, while not a defence, bears on the degree of moral culpability for 

an offence. An offender who honestly believed he or she was acting legally when in fact 

committing an illegal act is less culpable than one who knew the act was illegal. Alternately, an 

offender who did not know whether or not an action was legal but was told by counsel that 
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certain strategic advantages would arise if he refused to engage in that action has no basis for 

demonstrating reduced culpability.” 7 The Court of Appeal did not err in their statement of the 

law.  

38. The Court of Appeal’s statement of law is supported by the cases dealing with the issue 

of mistake of law. In all of the cases in which the courts held that mistake of law was a 

mitigating factor on sentence, the accused believed they were acting lawfully.8 On the other 

hand, in Pearlman v R,9 the Court held that the accused knew they were acting dishonestly but 

continued on with the illegal activity out of sheer greed. Their mistake of law in reliance upon an 

incorrect legal opinion did not reduce their moral blameworthiness.  

39. The Court of Appeal properly concluded that the trial judge erred in treating the 

applicant’s reliance on flawed legal advice to be a mitigating factor on sentence. This is because 

Mr. Suter not only suspected, but knew he would be committing an offence by refusing to 

provide a breath sample. The fact the applicant was aware he would be committing a crime by 

refusing to provide a sample of his breath was a factual finding made by the Court of Appeal that 

was supported by the evidence. The Court of Appeal was entitled to make a finding on this very 

critical issue because the trial judge had failed to do so.  

40. The following reasons support the Court of Appeal’s finding that the applicant knew he 

would be committing an offence by refusing to provide a breath sample. First, the Court of 

Appeal noted that the trial judge did not expressly find, infer or turn his mind to whether the 

applicant honestly but mistakenly believed it was not a criminal offence to refuse to provide a 

sample, which is an essential requirement of mistake of law. Nor did the evidence establish 

directly or through reasonable inference that the applicant honestly believed it was not an offence 

to refuse to provide a sample. The applicant did not testify that at the time he refused to provide a 

breath sample he believed he was not required, by law, to provide one. The most he stated was: 

7 Court of Appeal Judgment, para. 68 [Tab 2D Applicant’s materials]. 
8 R v Feng, 2011 ABCA 172, 2011 CarswellAlta 956; R v Liwiy, 2010 CMAC 6, 2010 CarswellNat 4984; R v 
Everton, [1980] MJ No 83, 1980 CarswellMan 362 (CA) at para. 4; R v Barrow, [2001] OJ No 2219, 2001 
CarswellOnt 2010 (CA) at para. 47 – leave to appeal refused 2002 CarswellOnt 236 (SCC) Jan. 31, 2002; R v 
Scheper, [1986] QJ No 1806, 1986 CarswellQue 257 (CA) at paras. 6, 11; R v Whelan, 2002 NLCA 69, 2002 
CarswellNfld 325 at para. 9; R v Campbell, 1972 CarswellAlta 125 (Alta Dist Ct).  Note: in R v Whitehouse, [1972] 
AJ No. 26 (Alta. Dist. Ct.) at para. 15, the Court noted the accused discussed his actions with his financial company 
and a solicitor, and that his plan was only instituted after he spoke with the financial company.  The Court held that 
regardless, it was up to the accused to satisfy himself that the plan was legal. The Court held it could not take these 
issues into account in assessing the penalty, but stated that without indicating the accused was entitled to rely upon 
the advice of the company and solicitor he consulted, it would treat the accused with some leniency. 
9 Pearlman v R [2005] QJ 15, 2005 CarswellQue 13741 (Sup Ct) 
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“I just didn’t think the lawyer would be telling me to – not to do something that would be illegal. 

Like I thought it was within my rights not to blow, I guess.”10 He did not testify that the Brydges 

lawyer expressly told him it was not an offence to refuse to blow. Rather, the applicant, at best, 

drew a flawed assumption from the legal advice he received, which was in direct conflict with 

the lawyer’s evidence that he told the applicant he would be charged if he refused to provide a 

sample. The lawyer’s evidence on this point was never rejected by the trial judge. Furthermore, 

the Court of Appeal was correct in noting that an offender should not be able to argue that their 

misunderstanding or inability to fully understand legal advice from Brydges lawyers due to 

intoxication, stress or other considerations ought to mitigate their sentence. If this were 

permissible, it would open the door to offenders arguing mistake of law on the basis of having 

misunderstood their lawyer’s advice for an infinite number of reasons.  

41. Second, the Court of Appeal noted that while the trial judge accepted the applicant’s 

evidence over that of the Brydges lawyer as to whether he was expressly told not to blow, the 

trial judge made no credibility finding in relation to the balance of the evidence. He did not reject 

the evidence of the Brydges lawyer that he told the applicant it was an offence to refuse to 

provide a breath sample. Thus, the applicant had a reason to refuse to blow, other than a belief 

that such a refusal would not violate the law. That reason was a strategic one related to the 

possibility of obtaining a lower sentence. The Court of Appeal found it was not available to the 

trial judge to have drawn an inference that Mr. Suter was under the mistaken belief that his 

refusal was lawful, as it was not the only reasonable explanation for his decision not to provide a 

breath sample.   

42. Third, the only findings the trial judge made were: (1) the applicant found the lawyer 

hard to follow because he spoke in legal jargon; and, (2) the applicant was told by his lawyer not 

to blow. Neither of these findings resolve the different question of whether the applicant was told 

by his lawyer and/or knew it was an offence to refuse to blow. The fact the trial judge accepted 

the applicant’s evidence that the lawyer’s jargon was difficult to follow, does not mean he found 

the lawyer failed to tell him that refusing to blow was a crime. The clear and simple advice that 

refusing to blow is a criminal offence would not have been difficult for the applicant to 

understand and was not part of the “legal jargon”. The applicant himself agreed in cross-

examination that the phrase “refusing to provide a breath sample is a criminal offence” is not 

hard to understand. The applicant is a mature, intelligent, and educated man. When he worked, 

10 Court of Appeal Judgment, para. 74 [Tab 2D Applicant’s materials]. 
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he was a professional at the management level. It defies belief to think that a man in his 

circumstances would have no idea that refusing to provide a breath sample was a crime, and that 

the only reason he refused was because his lawyer told him to.  

43. Fourth, the trial judge failed to mention or deal with the fact that two police officers told 

the applicant it was an offence to refuse to provide a breath sample. This fact was in the agreed 

statement of facts which the applicant signed. He also admitted this fact in his viva voce 

evidence.  

44. Fifth, the trial judge mistakenly thought the lawyer had confirmed all of the applicant’s 

evidence except for whether or not he told him explicitly not to blow.11 As discussed, this is not 

accurate as there was the additional discrepancy of whether the applicant was told by his lawyer 

that it was an offence to refuse to provide a breath sample, an inconsistency which the trial judge 

failed to deal with.   

45. The applicant argues the Court of Appeal’s decision is “erroneously grounded in a view 

of the facts that is definitively at odds with the conclusions reached by Anderson ACJ, who was 

in the best place to weigh all the competing evidence.”12 The applicant argues, as he did in the 

Court of Appeal, that he did not know it was a crime to refuse to provide a breath sample and 

that the trial judge implicitly made this finding, although he “did not specifically say so”. In 

support of this assertion the applicant points to the trial judge’s comment that he “accepted Mr. 

Suter’s version of what the lawyer said, over the version testified to by the Brydges lawyer.”13 

With respect, the applicant misreads and takes this comment out of context. The comment comes 

from paragraph 76 of the trial judge’s reasons which reads: 

“… As earlier outlined, the Court also finds that Mr. Suter’s refusal to the 
lawful demand was the result of, hopefully rare, ill-informed and bad legal 
advice. If the advice had stopped with a mis-guided presentation of legal 
options even if aimed at steering the suspect away from blowing, the 
mitigating effect of the advice would be significantly less.  In this case, 
however, the Court has accepted the testimony of Mr. Suter as to what the 
lawyer said, and finds that the refusal was based on the lawyer expressly 
telling him not to provide a sample. This does not absolve Mr. Suter, as a 
mistake of law, is not a defence but it fundamentally changes Mr. Suter’s 
moral culpability.” (emphasis added)14 

11 Provincial Court Decision, para. 39 [Tab 2C Applicant’s materials]. 
12 Applicant’s Memorandum of Argument, para. 30 [Tab 3 Applicant’s materials]. 
13 Applicant’s Memorandum of Argument, para. 31 [Tab 3 Applicant’s materials]. 
14 Provincial Court Decision, para. 76 [Tab 2C Applicant’s materials]. 
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46. When the impugned italicized comment is read in conjunction with the preceding 

comment, it is evident the impugned comment refers only to whether the applicant was expressly 

told not to blow (as opposed to whether he was indirectly steered away from blowing), not 

whether he was told it was a crime to refuse to provide a breath sample. Similarly, the 

subsequent comment regarding mistake of law refers to being mistaken about whether or not to 

blow, not whether it was a crime to refuse to blow. 

47. Thus, on the evidence before it, the Court of Appeal made a finding that the applicant 

knew it was a crime to refuse to blow. They were entitled to do so because the trial judge failed 

to make any finding on this critical point. However, even if it can be said that the Court of 

Appeal made a finding that was contrary to the trial judge’s findings, a point not conceded, the 

law is that this Court is generally bound to accept the findings of fact in the provincial court of 

appeal where they differ from those of the trial judge, unless the court of appeal based their 

findings on a complete absence of evidence or in complete disregard of admissible evidence 

touching any of the issues in this case. This is because there can be no appeal on findings of fact 

in this Court other than in the context of an unreasonable verdict or on a motion for a directed 

verdict. 15 In this case, the Court of Appeal’s finding that the applicant was aware it was an 

offence to refuse to blow was based upon significant supporting evidence and was not made in 

complete disregard of admissible evidence touching upon the issue.  

48. The applicant argues that the Court of Appeal’s ruling “undermines the Charter right to 

counsel protected by s. 10(b) by asking detained persons to bear the brunt of serious mistakes 

made by the lawyers tasked with giving them unbiased, crucial advice…”.16 This would be true 

had the lawyer specifically told him it was not a crime to refuse to provide a breath sample in 

this case. However, as noted by the Court of Appeal, the mistake made by the lawyer related to 

potential penalty, not initial illegality of refusing to provide a breath sample. The mistake was 

not one that would lead the applicant to believe his refusal to provide a breath sample was a 

lawful act. 

49. The applicant further asserts that “… A detainee needs to trust that his or her lawyer’s 

advice is sound especially when it conflicts with inducements – or even demands – from an 

arresting officer.”17 This may or may not be true as a general statement of law, however, it is not 

15 R v KC Irving Ltd, [1978] 1 SCR 408, 1976 CarswellNB 23, 1976 CarswellNB 8 at para. 14. 
16 Applicant’s Memorandum of Argument, para. 29 [Tab 3 Applicant’s materials]. 
17 Applicant’s Memorandum of Argument, para. 29 [Tab 3 Applicant’s materials].  
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relevant to the facts of this case because the Brydges lawyer’s advice that it was a crime to refuse 

to provide a breath sample was consistent with the police officer’s statement that he would be 

charged if he refused to blow.  

50. Another factor supporting the Court of Appeal’s conclusion that the mistaken legal 

advice ought not to mitigate sentence in this case is that the applicant chose to follow the 

lawyer’s advice not to blow while completely disregarding the lawyer’s other advice not to speak 

to police. This inconsistency shows the applicant exercised his free will and intentionally chose 

not to blow. He was selective about what advice to follow and what advice to ignore, depending 

on what the potential consequences to him would be. He was not a naïve, unsophisticated, 

immature, or intellectually challenged person who trusted his lawyer uncritically. He knew 

exactly what he was doing. The only reasonable inference is that he chose to follow the advice he 

believed would be most beneficial to him and would most limit the extent of his jeopardy. He 

made a deliberate choice to save his own skin instead of complying with the law. The respondent 

submits that acting for the sole purpose of minimizing one’s own jeopardy ought not to reduce 

one’s moral blameworthiness in any way whatsoever.   

51. The Court of Appeal concluded that the trial judge erred in principle in finding the 

incorrect legal advice to be mitigating. This error required them to set aside the sentence imposed 

and resentence the applicant. The respondent submits this ground should be dismissed as the 

Court of Appeal committed no errors involving important novel or unresolved legal issues 

warranting a further appeal to this Court. 

Question in Issue II: What constitutes a relevant aggravating or mitigating 
circumstance? 

52. This question does not involve any conflict or uncertainty in the law. Section 718.2(a) of 

the Criminal Code clearly states that aggravating and mitigating factors are relevant if they are 

relevant to the circumstances of the offence or the offender. Further, in R v Arcand,18 the Alberta 

Court of Appeal held that aggravating and mitigating factors are relevant if they relate to either 

or both the gravity of the offence and degree of responsibility of the offender. This includes 

factors relevant to the context in which the crime occurred.19 For example, conduct before the 

offence, conduct after the offence, premeditation and planning, and police misconduct are factors 

relevant to the circumstances of the offence. Factors such as youth, education and intelligence, 

18 R v Arcand, 2010 ABCA 363 at para. 60. 
19 Arcand, ibid, para. 105. 
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attitude, dangerousness of the accused, physical and mental condition of the accused, absence of 

a criminal record, strong family support, and good work record are factors relevant to the 

circumstances of the offender. Contrary to the applicant’s assertion, no causal link is required 

between the aggravating or mitigating factor and the offence.20 What is required is a connection 

to the gravity and circumstances of the offence and/or the responsibility and circumstances of the 

offender.   

53. The real question the applicant is asking this Court to consider is what factors constitute 

relevant aggravating and mitigating factors in this particular case. Specifically he wants this 

Court to address whether other circumstances surrounding the collision, such as being angry and 

distracted, is a relevant aggravating factor, and whether the victim having suffered vigilante 

violence is a relevant mitigating factor. These fact specific questions are not matters of public 

importance requiring guidance from this Court on a national level.  

54. Aside from the matters not being issues of national importance, the applicant has not 

demonstrated that the Court of Appeal erred with respect to its consideration of the aggravating 

and mitigating factors in this case. The Court of Appeal did not err in finding the trial judge erred 

in principle in failing to consider as aggravating the applicant’s decision to drive while distracted 

by circumstances other than impairment, because these facts are relevant to the circumstances of 

the offence and the context in which the offence occurred. The applicant consumed alcohol 

knowing he had a problem with alcohol. He drove into a busy parking lot, adjacent to diners 

sitting on an outdoor patio, while angry and seriously distracted by an argument with his wife, a 

few days after suffering health problems including hallucinations and hospital treatment, and 

after suffering a head injury from an unrelated fall. The Court of Appeal further explained that:  

“…a mature man of life experience, with capacity to decide for himself, and 
(according to him) unaffected by intoxicants, decided to withhold crucial 
evidence as to his condition despite being required to do so by law, and when 
aware that he had killed a child and injured others and under circumstances 
which enraged the public around him and called for explanation. He chose to 
drive when his ability to drive was impaired by his own anger and poor health, 
and continued to drive while distracted by a serious, emotional argument into 
an area where the risk of public injury through driving error was high.”21 

20 Applicant’s Memorandum of Argument, para. 37 [Tab 3 Applicant’s materials]. 
 
21 Court of Appeal Judgment, para. 107 [Tab 2D Applicant’s materials]. 
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“…The offence arose not simply because Mr. Suter failed to give a breath 
sample, in reliance on flawed legal advice, but that he did so after having 
driven his vehicle in such a way as to cause the death of a young child. …”22  

55. The Court of Appeal did not err in considering these facts, because s. 255(3.2) requires 

the accused to have caused a fatal collision, thus, morally blameworthy causes of the collision 

are relevant to the circumstances of the offence and the offender, and may be considered 

aggravating. As the Court of Appeal stated: “All aspects of personal responsibility for causing 

that collision are directly relevant to the sentence to be imposed.”23 

56. The applicant further argues that the Court of Appeal misapprehended evidence about the 

circumstances of the collision because there was “no evidence” these circumstances in any way 

contributed to the cause of the accident.24 This argument again presumes (incorrectly) that there 

has to be a causal link between the aggravating/mitigating factors and the offence for these 

factors to be relevant.  

57. The applicant further argues that the Court of Appeal discounted the vigilante justice as a 

mitigating factor. Again this is not a question of public importance affecting cases on a national 

level. Even if this question were to be examined further, it is evident the Court of Appeal did not 

err. To assist this Court in understanding this issue, the respondent will provide some 

background. At sentencing, the trial judge found the lack of impairment and erroneous legal 

advice to be significant mitigating factors. Additionally, he found other mitigating factors: the 

applicant pled guilty, had no criminal record, had strong community support, had been a 

productive member of society and had been employed virtually all of his adult life before 

retirement. The trial judge took into account “to a more limited extent”, the extreme vitriol, 

public scorn and threats that had been generated in this matter as well as the violent vigilante 

actions against both the applicant and his wife. The applicant had been kidnapped by a number 

of people long after these events and had his thumb cut off with what he believed to be pruning 

shears. According to the applicant, one of his assailants attributed their actions to the applicant’s 

responsibility for Geo’s death. In addition, his wife was attacked in a shopping mall in a separate 

incident, which the trial judge concluded was connected to the killing of Geo. 

58. The Court of Appeal’s comment on vigilante justice must be viewed in the context in 

which it was raised. Contrary to the applicant’s assertion that the issue was not properly brought 

22 Court of Appeal Judgment, para. 109 [Tab 2D Applicant’s materials]. 
23 Court of Appeal Judgment, para. 93 [Tab 2D Applicant’s materials]. 
24 Applicant’s Memorandum of Argument, para. 37 [Tab 3 Applicant’s materials]. 
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before the Court of Appeal,25 the applicant himself raised it in his own appeal from sentence as 

part of his argument that the four month sentence was demonstrably unfit.26 In arguing for a non-

custodial sentence, he attempted to re-argue the mitigating weight of the vigilante attack, and 

suggested that “deterrence has largely been served in the present case due to the extrajudicial 

sanctions that befell Mr. Suter”.27 In response, the Court of Appeal noted that the actions relating 

to the vigilante violence did not emanate from state misconduct and did not change what would 

otherwise be a proportional sentence, commenting that “Society must not be intimidated into 

over-reactions in sentencing because of public outrage.”28  

59. The Court of Appeal’s statement of law is correct. Charter breaches perpetrated by the 

state, or state misconduct not rising to the level of a Charter breach, are factors that can reduce a 

sentence or result in a stay of charges.29 However, vigilante violence not part of state misconduct 

or not within the control of the state, ought not to reduce an offender’s sentence. There is good 

reason to conclude that the vigilante violence experienced by the applicant should not reduce his 

sentence in this case because it was not part of any state action; to rule otherwise would allow 

members of the public to determine the appropriate nature and form of justice meted out to 

individuals, depending on the offences committed and the extent of the public outrage. Vigilante 

justice simply cannot be allowed to have a legitimate role in our justice system. It cannot and 

should not, in any way, affect the ultimate sentence imposed because it does nothing to reduce 

moral blameworthiness.  

60. The applicant has not provided any Canadian cases in support of the principle that being 

the victim of vigilante justice outside of state misconduct or state control is a mitigating factor. 

The cases he provided either deal with consequences suffered by the offender such as ruin and 

humiliation, loss of professional status, loss of employment, financial difficulties,30 which is very 

different from the case at bar, or violence suffered in prison, which is violence within the control 

25 Applicant’s Memorandum of Argument, paras. 42,43 [Tab 3 Applicant’s materials]. 
26 Sentence Factum of the Respondent, paras. 83-85 [Tab B Respondent’s materials at pp. 28-29]. 
27 Sentence Factum of the Respondent, para. 83 [Tab B Respondent’s materials at p. 28]. 
28 Court of Appeal Judgment, para. 106 [Tab 2D Applicant’s materials]. 
29 R v Nasogaluak, 2010 SCC 6 at para. 53; R v Tran, 2010 ONCA 471, 2010 CarswellOnt 4504 at paras. 104-107. 
30 R v Bunn, 2000 SCC 9 at para. 23, the majority held that the “ruin and humiliation that Mr. Bunn had brought 
upon himself and his family, together with the loss of his professional status, could provide sufficient denunciation 
and deterrence when coupled with a CSO of two years less a day with house arrest; R v Folino, [2005] OJ No 4737, 
2005 CarswellOnt 5990 at para. 29. 
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of the state.31 He has provided a case from Australia dealing with tribal justice suffered by the 

offender. Respectfully, this is not the law in Canada.32 

61. That said, even if the Court of Appeal was wrong to discount the vigilante attack as a 

mitigating factor, a point not conceded, it is significant to note that the impact this error would 

have on the ultimate result would be almost negligible, because the trial judge originally gave 

this factor limited mitigating weight. Thus, any mitigating weight that would be given back to 

the applicant, should this Court find that the Court of Appeal erred with respect to this issue, 

would make very little difference to the resulting sentence.  

Question in Issue III: Can the policy objectives of Parliament trump the 
fundamental principle of proportionality in sentencing? 

62. The question of whether Parliament’s policy objectives can trump the fundamental 

principle of proportionality is irrelevant to this case because there is nothing in the Court of 

Appeal’s reasons to suggest that is what they did. In fact, the Court of Appeal expressly stated 

the opposite when they said: “We must exercise great care in drawing any inference from 

Parliament’s intention in enacting s. 255(3.2), from Parliamentary debate or otherwise, that 

would have the effect of implicitly amending the general principles of sentencing otherwise 

established in the Criminal Code.”33 The Court of Appeal’s discussion on appropriate 

aggravating and mitigating factors further shows they were aware that proportionality was a 

fundamental sentencing principle that could not be “trumped” by the objectives of Parliament. 

Question in Issue IV: Did the Court of Appeal err in raising without adequate 
notice to the parties new grounds of appeal favouring the Crown Appellant? 

63. The issue of when it is appropriate for appellate courts to raise issues of its own is not one 

of national or public importance because it involves well settled principles very recently dealt 

with by this Court in R v Mian34 and requires no further guidance from this Court. Moreover, on 

the facts of this case, the Court of Appeal did not commit any error. The Court of Appeal did 

first raise, at the oral hearing, the issue of whether the applicant’s decision to drive in the 

31 Folino, ibid, para. 29; R v Walters, 2012 ABQB 83, [2012] AJ No 116 at paras. 44-45. Note: in this case the 
Court held that the assaults and threats suffered by the accused at the hands of other inmates and a guard were not 
relevant to sentence but to credit for pretrial custody. This case predated the “Truth in Sentencing” amendments to 
the Criminal Code. 
32 Japonio Mamarika v R, [1982] FCA 94, (1982) 63 FLR 202 (4 June 1982).  
33 Court of Appeal Judgment, para. 55 [Tab 2D Applicant’s materials]. 
34 R v Mian, 2014 SCC 54, [2014] 2 SCR 689. 
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circumstances known to him should have been treated as an aggravating factor. However, both 

counsel were given an opportunity to make submissions on it and to reply to the submissions of 

the other. Neither requested an adjournment to provide further submissions either orally or in 

writing.35 

Question in Issue V: Did the Court of Appeal err in finding facts which have 
no bases in the record? 

64. The Court of Appeal did not find facts that had no bases in the record for the reasons set 

out at paragraphs 45 and 46 of this Memorandum of Argument. This is also not a question of 

public or national importance. 

Conclusion 
65. As a matter of practice and policy, this Court ought not to hear appeals relating to the 

fitness of individual sentences, which is essentially what this appeal amounts to.36 The Court of 

Appeal’s judgment involves settled legal principles that raises no issues of national importance 

justifying this Court’s intervention. The application should be dismissed. 

 

PART IV – COSTS 
66. The respondent makes no submissions regarding costs.  

 

PART V – ORDER SOUGHT 
67. The respondent requests that the application for leave to appeal to this Court be 

dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at Edmonton, Alberta, this 9th day of November, 2016. 

 

  

JOANNE DARTANA 
COUNSEL FOR THE RESPONDENT 

35 Court of Appeal Judgment, para. 82 [Tab 2D Applicant’s materials]. 
36 R v Gardiner, [1982] 2 SCR 368 at para.77; R v M (CA), [1996] 1 SCR 500 at para. 33; R v Shea, 2010 SCC 26 
at para. 33. 
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PART VII – STATUTE, REGULATION, RULES ETC. 
 
255(3.2) Failure or refusal to provide sample — death 
Everyone who commits an offence under subsection 254(5) and, at the time of committing the 
offence, knows or ought to know that their operation of the motor vehicle, vessel, aircraft or 
railway equipment, their assistance in the operation of the aircraft or railway equipment or their 
care or control of the motor vehicle, vessel, aircraft or railway equipment caused an accident 
resulting in the death of another person, or in bodily harm to another person whose death ensues, 
is guilty of an indictable offence and liable to imprisonment for life. 

Criminal Code 
R.S.C. 1985, c. C-46, s. 255 
 
255(3.2) Omission ou refus de fournir un échantillon : mort 
Quiconque commet l'infraction prévue au paragraphe 254(5), alors qu'il sait ou devrait savoir que 
le véhicule — véhicule à moteur, bateau, aéronef ou matériel ferroviaire — qu'il conduisait ou 
dont il avait la garde ou le contrôle ou, s'agissant d'un aéronef ou de matériel ferroviaire, qu'il 
aidait à conduire, a causé un accident qui soit a occasionné la mort d'une autre personne, soit lui 
a occasionné des lésions corporelles dont elle mourra par la suite est coupable d'un acte criminel 
passible de l'emprisonnement à perpétuité. 

Code criminel 
L.R.C. (1985), ch. C-46, s. 255 
 
 

718.2 Other sentencing principles 
A court that imposes a sentence shall also take into consideration the following principles: 

(a) a sentence should be increased or reduced to account for any relevant aggravating or 
mitigating circumstances relating to the offence or the offender, and, without limiting 
the generality of the foregoing, 

(i) evidence that the offence was motivated by bias, prejudice or hate based on 
race, national or ethnic origin, language, colour, religion, sex, age, mental or 
physical disability, sexual orientation, or any other similar factor, or 

(ii) evidence that the offender, in committing the offence, abused the offender's 
spouse or common-law partner, 

(ii.1) evidence that the offender, in committing the offence, abused a person under the 
age of eighteen years, 

(iii) evidence that the offender, in committing the offence, abused a position of trust 
or authority in relation to the victim, 

(iii.1) evidence that the offence had a significant impact on the victim, considering 
their age and other personal circumstances, including their health and financial 
situation, 
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(iv) evidence that the offence was committed for the benefit of, at the direction of or 
in association with a criminal organization, 

(v) evidence that the offence was a terrorism offence, or 

(vi) evidence that the offence was committed while the offender was subject to a 
conditional sentence order made under section 742.1 or released on parole, 
statutory release or unescorted temporary absence under the Corrections and 
Conditional Release Act; 

shall be deemed to be aggravating circumstances; 

(b) a sentence should be similar to sentences imposed on similar offenders for similar 
offences committed in similar circumstances; 

(c) where consecutive sentences are imposed, the combined sentence should not be unduly 
long or harsh; 

(d) an offender should not be deprived of liberty, if less restrictive sanctions may be 
appropriate in the circumstances; and 

(e) all available sanctions, other than imprisonment, that are reasonable in the 
circumstances and consistent with the harm done to victims or to the community should 
be considered for all offenders, with particular attention to the circumstances of 
Aboriginal offenders. 

Criminal Code 
R.S.C. 1985, c. C-46, s. 718.2 
 
 

718.2 Principes de détermination de la peine 
Le tribunal détermine la peine à infliger compte tenu également des principes suivants : 

a) la peine devrait être adaptée aux circonstances aggravantes ou atténuantes liées à la 
perpétration de l'infraction ou à la situation du délinquant; sont notamment considérées 
comme des circonstances aggravantes des éléments de preuve établissant : 

(i) que l'infraction est motivée par des préjugés ou de la haine fondés sur des 
facteurs tels que la race, l'origine nationale ou ethnique, la langue, la couleur, la 
religion, le sexe, l'âge, la déficience mentale ou physique ou l'orientation 
sexuelle, 

(ii) que l'infraction perpétrée par le délinquant constitue un mauvais traitement de 
son époux ou conjoint de fait, 

(ii.1) que l'infraction perpétrée par le délinquant constitue un mauvais traitement à 
l'égard d'une personne âgée de moins de dix-huit ans, 

(iii) que l'infraction perpétrée par le délinquant constitue un abus de la confiance de 
la victime ou un abus d'autorité à son égard, 

(iii.1) que l'infraction a eu un effet important sur la victime en raison de son âge et de 
tout autre élément de sa situation personnelle, notamment sa santé et sa situation 
financière, 
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(iv) que l'infraction a été commise au profit ou sous la direction d'une organisation 
criminelle, ou en association avec elle, 

(v) que l'infraction perpétrée par le délinquant est une infraction de terrorisme; 

(vi) que l'infraction a été perpétrée alors que le délinquant faisait l'objet d'une 
ordonnance de sursis rendue au titre de l'article 742.1 ou qu'il bénéficiait d'une 
libération conditionnelle ou d'office ou d'une permission de sortir sans escorte 
en vertu de la Loi sur le système correctionnel et la mise en liberté sous 
condition; 

— 

b) l'harmonisation des peines, c'est-à-dire l'infliction de peines semblables à celles 
infligées à des délinquants pour des infractions semblables commises dans des 
circonstances semblables; 

c) l'obligation d'éviter l'excès de nature ou de durée dans l'infliction de peines 
consécutives; 

d) l'obligation, avant d'envisager la privation de liberté, d'examiner la possibilité de 
sanctions moins contraignantes lorsque les circonstances le justifient; 

e) l'examen, plus particulièrement en ce qui concerne les délinquants autochtones, de 
toutes les sanctions substitutives qui sont raisonnables dans les circonstances et qui 
tiennent compte du tort causé aux victimes ou à la collectivité. 

Code criminel 
L.R.C. (1985), ch. C-46, s. 718.2 
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