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PART I: STATEMENT OF FACTS 

History of the Case 

1. The Applicant, Richard Alan Suter, now 65 years old, pleaded guilty to a charge that he 

on May 19, 2013 refused to provide a breath sample after knowing that he caused a death while 

driving his motor vehicle, contrary to s. 255(3.2) of the Criminal Code of Canada.  The other 

charges, being impaired driving causing death and impaired driving causing bodily harm (x 3), 

were withdrawn by the Crown at the conclusion of the sentencing hearing.  The case was 

notorious, capturing the attention of both the professional and social media in Alberta, and it was 

undisputed that Mr. Suter suffered not only extreme public vitriol but even an episode of 

vigilante justice directly resulting from his charges. On January 22, 2015 Mr. Suter was 

forcefully taken from his home, brought to a secluded area, beaten about his face and body, and 

his left thumb was severed with a sharp instrument.     

2. A week long sentencing hearing was held in the fall of 2015, and on December 17, 2015 

the learned presiding judge, the Honourable L.G. Anderson, Assistant Chief Judge of the 

Provincial Court of Alberta, imposed a sentence of four months imprisonment and a 30 month 

driving prohibition in carefully written reasons. Mr. Suter sought a non-custodial or intermittent 

sentence, and the Crown sought a sentence of three years imprisonment.   

3. Anderson ACJ found in favour of Mr. Suter on all three of the contested issues at the 

sentencing hearing, namely: (1) that Mr. Suter was not impaired by alcohol when he drove; (2) 

that Mr. Suter refused to provide a breath sample only because he believed he was lawfully 

entitled to due to the faulty and misinformed legal advice that he received from a Brydges lawyer 

provided by Legal Aid Alberta that Mr. Suter spoke to while exercising his s. 10(b) Charter 

right.  That lawyer testified that he told Mr. Suter to not blow because he did not know the 

current law; and (3) that Mr. Suter was the victim of vigilante justice directly emanating from the 

charges against him.  This third issue was conceded to be a mitigating factor by the Crown in 

final argument. Given these findings, as well as other mitigating factors, which included that Mr. 

Suter had no prior criminal record, had been a productive member of society, and had community 

support, Anderson ACJ reduced what he thought would have been an otherwise fit sentence 

matching that for a truly impaired driver that caused death.      
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4. On appeal by the Crown the Court of Appeal of Alberta raised the sentence to 26 months 

incarceration.  While leaving undisturbed the finding that Mr. Suter was not impaired, the Court 

ruled that Mr. Suter was not entitled to mitigation for “mistake of law” because it concluded, 

contrary to the findings of Anderson ACJ, that Mr. Suter’s decision not to blow was strategic 

only.  Furthermore, notwithstanding the fact that the Crown at sentencing agreed that the 

vigilante justice inflicted on Mr. Suter should mitigate his sentence, and that the issue was neither 

appealed nor raised in oral argument, the Court of Appeal found that there should be no 

mitigation whatsoever because the vigilante justice “did not emanate from state misconduct”.   

Overview of Factual Circumstances 

5. On May 19, 2013, Mr. Suter, then aged 61, and his wife of 42 years, Gayska Suter, went 

for dinner at a Chili’s restaurant in Edmonton. After their food arrived late and cold, Mr. Suter 

refused to eat it and brought the matter to the manager’s attention.  The manager agreed to cover 

the costs of the drinks and food ordered, and the couple left the restaurant.  Both the server and 

manager observed Mr. Suter to appear sober in their interactions with him.1   

6. After leaving Chili’s the mood was tense between the couple while Mr. Suter drove to a 

second restaurant approximately 10 minutes away.2  While traveling to the second restaurant, 

Mrs. Suter expressed her discontent with Mr. Suter for leaving the restaurant.3 Mr. Suter pulled 

into a strip mall parking lot servicing the second restaurant and other establishments. As he 

slowed to a stop he looked for a place to park while his wife continued to express her discontent.  

She said, finally, “Maybe we should just get a divorce”.4  Both Mr. Suter and his wife testified 

that he was shocked by the words.5   

7. Mrs. Suter then noticed that the vehicle was moving slowly.  She screamed loudly that the 

car was moving, which prompted Mr. Suter to react by pressing down on what he believed to be 

the brake pedal, but tragically pressed the accelerator by mistake.6 

                                                           
1  Provincial Court Decision at para 37 [Tab 2C].  
2 Agreed Statement of Facts, Page 2, Paras 2 and 3 [Tab 4A].  
3 Sentencing Transcript Vol. 1, 142/24-27 [Tab 4B].  
4 Provincial Court Decision at para 15 [Tab 2C].  
5 Sentencing Transcript Vol. 1, 142/33 [Tab 4B].  
6 Sentencing Transcript Vol. 1, 142/36-38 and Vol 1, 184/15-29 [Tab 4B].  
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8. The vehicle accelerated forward several meters jumping the curb and onto a patio at the 

restaurant and over a table where a family was having dinner.  Mr. Suter’s vehicle pinned a two 

year old boy, the deceased, Geo Mounsef, against the wall of the restaurant, and injured three 

others.  The boy died shortly thereafter from the extensive blunt force injuries. After Mr. Suter 

stepped from the vehicle he was immediately and seriously assaulted, and remained in a fetal 

position on the ground until the police arrived.  After noting signs of what she believed to be 

impairment by alcohol, the officer arrested Mr. Suter for impaired driving causing bodily harm.   

9. On June 5, 2015, Mr. Suter entered a guilty plea to s. 255(3.2) of the Code and a five-day 

sentencing hearing was held before Anderson ACJ that October.  The Court received extensive 

competing evidence, including expert evidence, centered mostly on the issue of whether Mr. 

Suter was impaired.  On this and other issues both Mr. and Mrs. Suter testified, and the Brydges 

lawyer testified on the refusal issue. After reviewing all of the evidence and submissions of 

counsel Anderson ACJ reserved, and pronounced sentence on December 17, 2015 in a 16 page 

written judgement.7 

10. On the most hotly contested issue, whether Mr. Suter was impaired, Anderson ACJ found 

that the accident was caused by a “non-impaired driving error”,8  and that “Mr. Suter’s ability to 

operate a motor vehicle at the material time would not have been impaired from the alcohol”.9 

11. On the second issue, Anderson ACJ found that Mr. Suter refused to blow because he was 

misled on the law by the Brydges lawyer when he told Mr. Suter not to provide a breath sample, 

and therefore that Mr. Suter was labouring under a mistake of law.10 Anderson ACJ made several 

key findings of fact that brought him to this conclusion. First, he found that Mr. Suter spoke with 

the Brydges lawyer for no more than seven minutes, and that the lawyer seemed to him to be in a 

rush, was speaking in legal jargon and thinking out loud, and Mr. Suter had a hard time 

understanding him.11 Second, the lawyer did not ask Mr. Suter much, if anything, about what Mr. 

Suter had to drink.12 Third, the lawyer had been giving Mr. Suter an “obfuscating explanation” 

                                                           
7 Provincial Court Decision [Tab 2C].  
8 Provincial Court Decision at paras 76 and 82 [Tab 2C].  
9 Provincial Court Decision at para 36 [Tab 2C].  
10 Provincial Court Decision at para 76 [Tab 2C].  
11 Provincial Court Decision at paras 38 and 39 [Tab 2C].  
12 Provincial Court Decision at para 39 [Tab 2C].  
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beforehand, but then directly told Mr. Suter not to blow.13 Fourth, the lawyer did not know the 

law had changed, and had he realized that the offence of refusal following a death was 

punishable by life imprisonment he would have advised Mr. Suter differently.14  

12. Although Anderson ACJ did not specifically say so, by finding that he accepted Mr. 

Suter’s testimony as to what the Brydges lawyer said in preference to the version testified to by 

the Brydges lawyer, and by further finding that Mr. Suter was labouring under a mistake of law 

when he refused, Anderson ACJ would have also accepted other key evidence from Mr. Suter 

about the Brydges advice, and its effect on him, namely (1) that Mr. Suter was not told by the 

lawyer that to refuse to provide a breath sample was a criminal offence;15 (2) Mr. Suter further 

denied under cross examination that he simply refused because he was in a “bad spot” or that he 

chose “the lesser of two evils” by refusing;16 and (3) that Mr. Suter testified, “I just didn’t think 

the lawyer would be telling me to – not to do something that would be illegal.  Like I thought it 

was within my rights not to blow I guess”.17 

13. Anderson ACJ found: 

Had the lawyer’s advice stopped with a misguided presentation of legal options, even if 
aimed at steering the suspect away from blowing, the mitigating effect of the advice 
would be significantly less.  In this case, however, the Court has accepting the testimony 
of Mr. Suter as to what the lawyer said, and finds that the refusal was based on the lawyer 
expressly telling him not to provide a sample.18   

This, according to Anderson ACJ was a “mistake of law” and lowered Mr. Suter’s moral 
culpability.19 

14. On the issue of vigilante violence the Crown conceded in argument at sentencing that this 

would mitigate the sentence somewhat,20 and Anderson ACJ acknowledged that he would 

provide some mitigation for this in Mr. Suter’s sentence.21  

                                                           
13 Provincial Court Decision at para 41 [Tab 2C].  
14 Provincial Court Decision at para 40 [Tab 2C].  
15 He also maintained this on cross examination: Sentencing Transcript Vol. 1, 196/30 - 197/32 [Tab 4B].  
16 Sentencing Transcript Vol. 1, 196/30 - 197/32 [Tab 4B].  
17 Sentencing Transcript Vol. 1, 152/22-24 [Tab 4B].  
18 Provincial Court Decision at para 76 [Tab 2C].  
19 Provincial Court Decision at para 76 [Tab 2C].  
20 Sentencing Transcript Vol. 2, 391/14 - 392/6 [Tab 4B].  
21 Provincial Court Decision at para 2 [Tab 2C]. Both Mr. and Mrs. Suter testified at the sentencing hearing and their 
respective evidence was not challenged on cross examination.  Mr. Suter testified that late on the evening of January 



5 

PART II: STATEMENT OF ISSUES 

15. This case raises the following issue of national and public importance, which warrants the 

consideration and guidance of the Supreme Court of Canada:  

GROUND I - In what circumstances can a mistake of law operate so as to mitigate a 
person's sentence? 

GROUND II: What constitutes a relevant aggravating or mitigating circumstance? 

GROUND III: Can the policy objectives of Parliament trump the fundamental principle 
of proportionality in sentencing? 

GROUND IV: Did the Court of Appeal err in raising, without adequate notice to the 
parties, new grounds of appeal favouring the Crown Appellant? 

GROUND V: Did the Court of Appeal err in finding facts which have no bases in the 
record? 

PART III: STATEMENT OF ARGUMENT 

GROUND I - In what circumstances can a mistake of law operate so as to mitigate a 
person's sentence? 

16. Both Anderson ACJ and the Court of Appeal of Alberta concluded that Mr. Suter's 

decision not to provide a breath sample in this case was the result of "hopefully rare, ill-informed 

and bad legal advice", in which the Brydges lawyer provided by Alberta's Legal Aid system 

"expressly [told] him not to provide a sample."22 Nonetheless, the Court of Appeal concluded 

that this did not qualify as a mitigating circumstance on sentence, as Mr. Suter did not meet "the 

requirements of mistake of law", most notably, that the law "requir[es] an honest belief in the 

legality of an illegal act before finding mistake of law to operate in mitigation of sentence.”23   

                                                                                                                                                                                            
22, 2015 he and his wife were awakened by the doorbell and banging on their door. Three men purporting to be the 
police handcuffed him and drove him away. When Mr. Suter asked why he was being arrested, one man replied by 
asking him if had hurt a child, and if the child died. When Mr. Suter replied in the affirmative, the male voice said, 
“Well … that’s why you’re getting totted away”.  After several minutes of driving Mr. Suter was removed from the 
vehicle and told to kneel down in the snow.  His captors used a sharp instrument to sever his left thumb. He stood up 
at some point thereafter and was then further assaulted about the face and head, causing him substantial bruising and 
cuts to his face and head.  Photographs were taken of the injuries at the emergency unit of the hospital the next 
morning and tendered into evidence.  One of the three captors was arrested and prosecuted. The Suters testified at his 
trial.  This man was convicted of kidnapping and aggravated assault on June 8, 2016.  He is currently awaiting 
sentencing for these offences.  See R v Vollrath, 2016 ABPC 130, [2016] AJ No 591.  
22 Provincial Court Decision at para 76 [Tab 2C], Court of Appeal Judgment at para 63 [Tab 2D].  
23 Court of Appeal Judgment at paras 64 and 68 [Tab 2D].  
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17. This proposition should be reviewed by this Honourable Court because it imposes an 

undesirable "all or nothing" approach to mistakes of law and correspondingly limits the manner 

in which an offender's overall "degree of responsibility", for the purposes of imposing a 

proportionate sentence under s. 718.1 of the Code, can be measured appropriately. A person who 

acts upon poor legal advice is already disentitled from raising this fact as a defence to subsequent 

criminal conduct. The Court of Appeal now suggests that a similarly situated person should 

receive no leniency in sentencing, even where the decision to follow the incorrect advice is what 

caused the person's culpability.  In addition, the Court of Appeal's conclusion that Mr. Suter 

knew his conduct was illegal is premised on factual findings made on appeal that are not 

supported by the decision of the sentencing judge, leading to an injustice in the circumstances. 

The Nature of Moral Culpability for Sentencing Purposes 

18. It is a well-established principle that committing a criminal offence on the basis of 

incorrect legal advice means that the offence was committed pursuant to a mistake of law.24 

While this does not affect a person's culpability due to the operation of s. 19 of the Code it is 

normally a mitigating factor on sentence. The Court of Appeal cited numerous authorities for this 

proposition. However, none of them holds that a person acting under such a mistake can only 

benefit on sentence where he or she has an honest belief in the legality of an illegal act. A good 

example of the way in which this factor is normally described is this Honourable Court's 

statement in R v MacDonald25 to the effect that "in ordinary circumstances, [the accused's] 

mistake of law would be a mitigating factor to be considered in fashioning a sentence that is 

proportionate to his crime."  

19. The Court of Appeal's reasons suggest that where a mistake of law is concerned, an 

offender's moral culpability must first be ascertained by performing a very strict threshold binary 

assessment. As the Court of Appeal held: 

Ignorance of the law, while not a defence, bears on the degree of moral culpability for an 
offence. An offender who honestly believed he or she was acting legally when in fact 
committing an illegal act is less culpable than one who knew the act was illegal. 
Alternately, an offender who did not know whether or not an action was legal but was 

                                                           
24 R v Whelan, 2002 NLCA 69; R v Stucky, 2009 ONCA 151.  
25 R v MacDonald, 2014 SCC 3 at para 61.  
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told by counsel that certain strategic advantages would arise if he refused to engage in 
that action has no basis for demonstrating reduced culpability.26 

20. The impact of this decision is significant: it removes any hope of mitigating an offender's 

overall responsibility where he or she acts under a serious mistake of law simply by virtue of the 

fact that the offender's mistake did not affect his or her belief in the lawfulness of the ultimate act 

taken as a consequence.   

21. The Court of Appeal's decision directly conflicts with Parliament's mandate that, for 

sentencing purposes, a court must consider whether a sentence is "proportionate to the gravity of 

the offence and the degree of responsibility of the offender."27 This assessment requires a broad-

based inquiry into the reasons and motivation that led to the offending,28 including a 

comprehensive and nuanced assessment of why a person has broken the law.  

22. For this reason, the assessment into an offender's mental state when committing the 

offence should not establish categorical approaches to any part of the inquiry, including the 

treatment of mistakes of law. As Berger JA noted in R v SJB,29: 

 …[m]oral blameworthiness does not lend itself to hard and fast categories. Moral 
blameworthiness cannot be assessed according to a grid. The issue is far more nuanced 
and complex, engaging as it does a multiplicity of inter-related subjective and objective 
factors that do not fit into pre-ordained simple categories. 

In this regard, where a mistake of law is concerned, the focus should be on whether the mistake 

has caused the offender to act in a manner that mitigates his or her overall blameworthiness. 

Thus, the question is not simply "did he knowingly break the law, regardless of any mistake", as 

the Court of Appeal suggests, but "did he knowingly break the law for reasons that lessen his 

degree of responsibility for the offending?" 

                                                           
26 Court of Appeal Judgment at para 68 [Tab 2D].  
27 Section 718.1 of the Code.  The terms "moral culpability" and "degree of responsibility" are used interchangeably 
in the jurisprudence, even though the statute prefers the latter term.  It is submitted that there is no real difference 
between the two.  See R v Arcand, 2010 ABCA 363 at para 58; R v Ipeelee, 2012 SCC 13 at para 73; R v Colt, 2015 
BCCA 190 at para 7.  
28 See for example R v Arcand, ibid. at para 58, referred to with approval by Gascon J in R v Lacasse, 2015 SCC 64 
at para 130, which notes that "the "degree of responsibility of the offender" as used in s. 718.1... is not simply to the 
"mens rea degree of responsibility of the offender" at the time of commission of the crime. Parliament evidently 
intended "degree of responsibility of the offender" to include other factors affecting culpability. These might relate, 
for example, to the offender's personal circumstances, mental capacity or motive for committing the crime." 
29 R v. SJB, 2013 ABCA 153 at para 19.  
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23. This is no different than the well-established case law in which a sentencing court will 

examine the role of the offender in the commission of the offence.30 Clayton C. Ruby, 

Sentencing, 7th ed., opines that the law draws “a distinction between the instigator of an offence 

and those individuals who are led into folly, often by a negative peer group.”31 

24. In the case at bar, Mr. Suter was lead into the commission of the offence not by a 

negative peer group, but worse, by incorrect legal advice during a Brydges call. If it is mitigating 

for an individual to be lead into the commission of a crime by a negative peer group, then surely 

it is more mitigating for an individual to be lead into the commission of a crime by relying on 

advice provided to him while exercising his Charter protected right to counsel.  

25. A flexible standard that assesses the offender's overall responsibility is a more desirable 

way of measuring the impact caused by a mistake of law, and one that more fully adheres to the 

fundamental principle of proportionality enshrined in s. 718.1 of the Code. For example, 

individuals who commit crimes in the belief that they are acting lawfully after having made 

reasonable inquiries are far more deserving of leniency than offenders who hold unreasonable 

beliefs after disregarding the advice of others who stress that a law is being broken. Ultimately, 

the inquiry must consider the extent to which an offender's moral culpability for committing the 

offence is lessened by virtue of the mistake in question. 

26. A person operating under a seriously distorted view of the legal consequences of their 

actions can be deserving of a mitigated sentence in the right circumstances. For example, in the 

case at bar, it was an undisturbed fact that Mr. Suter was not impaired when he drove. Even if 

one accepts the Court of Appeal's finding of fact about why Mr. Suter refused to provide a 

sample it was a strategic choice constructed entirely upon faulty legal advice. As a consequence, 

his "degree of responsibility" should not be treated as being more serious than a person who 

makes an unreasonable mistake without seeking advice at all. On the contrary, Mr. Suter's overall 

responsibility is mitigated by the fact that his act was encouraged by the very lawyer provided by 

the State to help him while he exercised his constitutional right to counsel,32 and by the fact that 

                                                           
30 R v Vandenbosch (K.A.), 2007 MBCA 113 at para 75; R v Monchka, 2000 CAnLII 4070 (ONCA) at para 11; R v. 
Lucas, 1996 CanLII 4926 at p. 553 (SK CA) affd R v Lucas, [1998] 1 SCR 439.  
31 Clayton Ruby, Sentencing, 7th ed. (Markham, ON: LexisNexis, 2008), para 5.219.  
32 This also squares with the general notion that harm or prejudice to an offender caused by state misconduct is a 
mitigating factor in sentencing: R v Nasogaluak, 2010 SCC 6 at para 53.  
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this encouragement was given on the basis of a major misunderstanding regarding the law. Had 

Mr. Suter been provided with proper advice, namely to provide a sample, he would have avoided 

criminal liability altogether since he was not impaired.     

27. The Court of Appeal's decision removes the possibility of any sort of nuanced approach 

to the assessment of one's moral culpability premised on a mistake of law. It treats all persons 

who make a mistake and go on to knowingly act in an unlawful manner in exactly the same way, 

even though the extent to which they are morally responsible for their actions will vary 

dramatically depending upon the relevant circumstances.  

28. Courts have held that refusing a breath sample on the advice of a lawyer does not 

constitute a reasonable excuse under s. 255(5).33 Mistakes of law, even based on a lawyer’s 

advice, do not absolve a person of a crime. The only fair recourse to recognize that the accused 

has been disadvantaged in this manner is to provide some mitigation of punishment for the 

offence that was ultimately committed. As Kerans J said in R v Campbell et al,34 it is in 

sentencing “where the scales of justice are balanced”.  

29. Finally, the Court of Appeal’s ruling completely ignores the impact that this poor and 

confusing legal advice had on Mr. Suter’s decision-making process during a life-altering 

exchange of just seven minutes. It also undermines the Charter right to counsel protected by s. 

10(b) by asking detained persons to bear the brunt of serious mistakes made by the lawyers 

tasked with giving them unbiased, crucial advice.35  Limits on police powers – including powers 

to detain and search – are not always easily ascertained, and certainly would not be known to the 

average citizen.  Competent legal advice during Brydges calls should not be undermined by the 

message that a detainee might not be able to trust their lawyer merely because the advice being 

given conflicts with the demands or protocols being employed by a police actor in a given 

case.  A detainee needs to trust that his or her lawyer’s advice is sound especially when it 

conflicts with inducements – or even demands – from an arresting officer.   

                                                           
33 See for example R v Yanor, [1993] AJ No 984 (CA)(QL).  
34 R v Campbell et al, [1972] AJ No 55 at para 47 (Alta Dist Ct) (QL).  
35 The fundamental importance of obtaining legal advice during a Brydges call, centered on mitigating against the 
legal disadvantage a detainee faces, has been observed by this Honourable Court in a number of seminal cases.  See 
for example, R v Brydges, [1990] 1 SCR 190, [1990] SCJ No 8 (QL); R v Bartle, [1994] 3 SCR 173, [1994] SCJ No 
74 (QL), and R v Willier, 2010 SCC 37 at para 27, [2010] 2 SCR 429. The right to counsel in s. 10(b) must mean the 
right to rely on the competence of counsel in such situations. 
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The Court of Appeal's Factual Finding 

30.  In addition to being legally suspect, the Court of Appeal's decision with respect to 

mistake is erroneously grounded in a view of the facts that is definitively at odds with the 

conclusions reached by Anderson ACJ, who was in the best place to weigh all the competing 

evidence. Anderson ACJ never concluded that Mr. Suter knew his refusal to comply was illegal 

in the circumstances and his reasons strongly indicate the contrary. The Court of Appeal 

circumvented these findings simply by noting that the Brydges lawyer "told Mr. Suter that if he 

failed to provide a breath sample he would be charged i.e. that it was an offence”,36 and that as a 

result "it was not available to the sentencing judge to have drawn an inference that Mr. Suter was 

under the mistaken belief that his refusal was legal". The Court also concluded that the Brydges 

lawyer “testified that he told Mr. Suter that if he failed to provide a breath sample he would be 

charged i.e. that it was an offence.”37 

31. These conclusions ignore three critical points from the sentencing hearing: first, that 

Anderson ACJ specifically accepted Mr. Suter’s version of what the lawyer said, over the version 

testified to by the Brydges lawyer.38 Second, that Anderson ACJ "accepted Mr. Suter's evidence 

that the lawyer's advice to him was full of jargon and hard to follow, but that the lawyer told him, 

directly or indirectly, that he should not provide a sample of breath."39  However, Mr. Suter never 

testified that the Brydges lawyer told him that he would be charged if he refused to provide a 

sample. Third, Mr. Suter's testimony contradicts any suggestion that he knew he was breaking the 

law by refusing. He expressly testified that he did not trust the police when they demanded his 

breath samples and told him that he would be charged with an offence if he refused, and further, 

“I thought the lawyers are there for a reason and you’re supposed to listen to them,”40 and that, 

"... I just didn't think the lawyer would be telling me to - not to do something that would be 

illegal. Like I thought I was within my rights not to blow.”41 He also testified “The lawyer 

baffled me with legal jargon,”42 and “I don’t know that law.”43 Furthermore, Mr. Suter was 

                                                           
36 Court of Appeal Judgment at para 75 [Tab 2D].  
37 Court of Appeal Judgment at para 75 [Tab 2D].  
38 Provincial Court Decision at para 79 [Tab 2C].  
39 Provincial Court Decision at para 79 [Tab 2C]. 
40 Sentencing Transcript, Vol. 1, 152/36-48 [Tab 4B].  
41 Court of Appeal Judgment at para 74 [Tab 2D].  
42 Sentencing Transcript, Vol. 1, 153/15 [Tab 4B].  
43 Sentencing Transcript, Vol. 1, 153/37 [Tab 4B].  



11 

extensively cross-examined about whether his refusal was strategic rather than based on an 

honest belief that it was lawful to refuse, and he maintained that it was not strategic at all.44  

32. The Court of Appeal's finding shows a misapprehension of the established facts of the 

case, and is a reviewable error in and of itself.  However, this finding also ignores both the nature 

of the hurried consultation that took place and the understandable confusion felt by Mr. Suter, 

who was not a lawyer, and who most likely lacked the ability to understand exactly what he was 

being told.45 At best, he knew he would be charged with an offence if he failed to provide a 

sample. The Court of Appeal has essentially imputed knowledge to Mr. Suter after the fact by 

equating the fact that the Brydges lawyer testified that he told him that he would be charged with 

the indisputable conclusion that his actions amounted to an illegality for which he would be 

convicted. This is incorrect. A police officer does not make the final assessment of whether 

conduct is lawful – that power is reserved for the courts. An arrestee may reasonably believe that 

he is acting lawfully while also believing he will be charged. That’s what trials are often for. 

GROUND II: What constitutes a relevant aggravating or mitigating circumstance? 

33. Criminal sanctions often capture wide-ranging degrees of culpability within a single 

offence. A crucial way of determining the moral culpability for an offender for any given offence 

is by examining during the sentencing process the “relevant aggravating or mitigating 

circumstances” under which the offence was committed, as mandated by s. 718.1 of the Criminal 

Code. Despite the importance of this task, and the fact that such circumstances are routinely 

referenced by sentencing judges, this Honourable Court has never pronounced a clear test for 

what constitutes a "relevant aggravating or mitigating circumstance."  

34. The case at bar demonstrates what can go wrong in the absence of a principled approach 

to determining aggravating and mitigating factors. Two major errors occurred.  First, the Court of 

Appeal took an overly expansive approach to what constitutes “aggravating” circumstances by 

concentrating on matters unrelated to the culpability the offence is designed to address.  In 

particular, it wrongly increased Mr. Suter’s culpability by suggesting that notwithstanding clear 

proof of a lack of impairment, he should not have been driving because of the unproven effects 
                                                           
44 Sentencing Transcript, Vol. 1, 152/20- 29; 187/3- 29; 196/32- 197/28 [Tab 4B].  
45 This corresponds with Mr. Suter's testimony, which was that he did not understand much of what the lawyer was 
saying: Sentencing Transcript, Vol. 1, 152/6 - 153/17; 196/18 - 198/28 [Tab 4B].  
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of his recent maladies and injuries, and the fact that he was distracted at the time that he caused 

the accident. Second, the Court of Appeal took an overly restrictive view of “mitigating” 

circumstances on sentence by giving no weight whatsoever to the fact that Mr. Suter was 

severely injured by an act of vigilante justice that was a direct result of his charges simply 

because it did not arise from state action.  This perplexing approach taken by the Court of Appeal 

resulted in an increase of Mr. Suter’s sentence from four months to 26 months incarceration.  

Aggravating Factors 

35. The Court of Appeal found that Mr. Suter’s crime was aggravated because his ability to 

drive may have been impaired due to circumstances that bear no nexus to the offence. First, the 

Court found it to be an aggravating factor that Mr. Suter drove: 

 …after having consumed alcohol, albeit to a level where that consumption did not on its 
own impair his ability to drive, in the context of having an acknowledged problem with 
alcohol consumption and…into a busy parking lot, adjacent to diners sitting on an 
outdoor patio, while he was angry and seriously distracted, a few days after suffering 
health problems which included hallucinations requiring a call for police assistance...46  

36. Second, the Court found it aggravating that Mr. Suter drove after “having sustained a 

head injury arising from a fall in a separate incident” two days prior.47 The Court found that due 

to these circumstances Mr. Suter “knew or should have known [that he] created an unacceptable 

risk to the public.”48  

37. There are serious questions as to whether these qualify as "relevant" aggravating 

circumstances given the complete absence of a causal link between them and the offence for 

which Mr. Suter was actually convicted. Further, those findings show that the Court 

misapprehended the evidence and committed reviewable error. There was simply no evidence 

before the court to establish that Mr. Suter’s health and alcohol problems, or his head injury two 

days earlier, in any way contributed to the cause of the accident, much less the offence of 

refusing. None of the medical evidence at the hearing even suggested that. Furthermore, the 

reference to Mr. Suter being “angry and seriously distracted” was a reference to nothing more 

than his leaving a restaurant due to poor service and cold food (the manager, Dustin Horma, 

                                                           
46 Court of Appeal Judgment at para 7; See also paras 2-89 of the Court of Appeal Judgment [Tab 2D].  
47 Court of Appeal Judgment at para 7 [Tab 2D].  
48 Court of Appeal Judgment at para 56 [Tab 2D].  
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agreed that Mr. Suter had a valid point in complaining, and was not obnoxious in his 

demeanour49), that the mood was tense on the drive to the second restaurant, and that it was his 

wife that was upset at him when she stated to him just as he was attempting to park that she 

wanted a divorce.50 

38. The Court of Appeal relied on its decision in R v Arcand to define what constitutes an 

aggravating circumstance as “…circumstances of the offence or the offender [which] goes 

directly to either or both the gravity of the offence and degree of responsibility of the offender.”51 

Yet the circumstances which the Court relied on bear no nexus to the culpability of Mr. Suter, 

nor the gravity of the offence, given that its commission took place entirely at the police station.  

39. The purpose of the offence of refusal is not to punish individuals that cause accidents 

while sober. Rather, it is to ensure that individuals who are impaired and cause an accident are 

not able to avoid detection by refusing to provide a breath sample. Despite this, the Court of 

Appeal based both aggravating factors on circumstances that do not relate to the refusal charge. 

Indeed, the presence of the distraction of Mr. Suter’s wife complaining to him and shouting 

“We’re moving!” explained the likelihood that Mr. Suter pressed the wrong pedal out of shock 

and panic and not because he was impaired by alcohol. Furthermore, the “drinking problem,” 

which Mr. Suter and his wife testified meant that he had two to three drinks a day,52 did not cause 

the accident it, especially given the fact that he was not impaired by the drinks consumed that 

day. 

40. In addition, the Court of Appeal’s decision effectively holds that despite proof of a lack 

of impairment by alcohol or drugs, an offender who acts in a panicked or even careless manner 

and refuses to provide a breath sample is as culpable to a driver impaired by alcohol who causes 

death.53 This ignores the reality that most accidents that attract no criminal liability whatsoever 

but are the result of some level of negligence or distraction. Turning this sort of conduct into an 

aggravating factor would result in erroneously aggravating a sentence for an already proven 

constituent element of the offence of refusal – causation of a vehicular death. 

                                                           
49 Agreed Statement of Facts, Page 4, Paras 16 and 20 [Tab 4A].  
50 Sentencing Transcript, Vol. 1, 142/23-41 [Tab 4B].  
51 R v Arcand, 2010 ABCA 363 at para 60, [2010] AJ No 1383.  
52 Court of Appeal Judgment at para 83 [Tab 2D].  
53 Court of Appeal Judgment at para 99 [Tab 2D].  
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41. The result of the Court of Appeal’s decision is to equate the culpability of a non-impaired 

individual who refuses to provide a breath sample, based on the wrongful advice of a Brydges 

lawyer, with that of an impaired driver who causes death. This demonstrates how a 

disproportionate sentence can result from an unprincipled approach to defining relevant 

aggravating circumstances. There must be limits on what constitutes an aggravating 

circumstance, otherwise as shown in the case at bar, the offender is at risk of being punished 

more harshly for what is simply an unbridled assessment of “bad character” evidence that is 

unrelated to the crime before the court. 

Mitigating Circumstances 

42. It is very important to note from the outset that the Crown at sentencing conceded, and 

Anderson ACJ found, that Mr. Suter’s sentence should be mitigated because he suffered a brutal 

episode of vigilante justice.54 This issue was not appealed by the Crown Appellant, nor was the 

issue ever discussed during oral argument on appeal. Nevertheless, the Court of Appeal, without 

notice to the parties, discounted entirely in its Reasons the mitigating effect of the vigilante 

violence on the basis that the violence did not “emanate from state misconduct.”55  

43. Even if the issue were properly brought before the Court of Appeal the Court’s approach 

still conflicts with both cases from this Honourable Court and Canadian courts generally which 

have recognized that it is entirely proper to consider, in mitigation, the collateral consequences of 

a conviction that have nothing to do with state action, including the effect of public 

embarrassment and humiliation suffered by the offender, and other relevant physical, emotional, 

social or financial consequences.56  Mitigation for having been subjected to painful vigilante 

justice is a natural extension of these principles and would make clear that the actions of 

vigilantes will not be tolerated in a society that values the rule of law.  

                                                           
54 Anderson ACJ also mitigated Mr. Suter’s sentence for “the extreme vitriol public scorn and threats that have been 
generated”, and also found Mrs. Gayska Suter also received an episode of violence where she was accosted and 
punched in the face and mouth by a masked assailant, causing her to suffer a broken nose and loss of teeth. 
Provincial Court Decision at para 81 [Tab 2C]; Sentencing Transcript, Vol. 2, 301/38-302/12 [Tab 4B].  
55 Court of Appeal Judgment at para 106 [Tab 2D].  
56 See for example R v Bunn, 2000 SCC 9 at para 23, [2000] 1 SCR 183 [Bunn]; Also see Clayton C. Ruby, 
Sentencing, 7th ed. (Markham, ON: LexisNexis, 2008), pp. 5.197-5.201.  
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44. While lower courts in Canada have mitigated sentences for vigilante justice imparted to 

offenders while they were imprisoned,57 there has been no universal rule that relief should be 

exclusive to state action or negligence. However, the Federal Court of Australia, in Re Moses 

Japonia Mamarika v R, has addressed the issue, reducing a manslaughter sentence significantly 

because “the trial judge had failed to pay sufficient regard to the traditional tribal punishment 

meted out to the appellant immediately after the killing.”58 In that case, the offender had been 

attacked by a gang of men and brutally stabbed with spears.59   

45. Canadian sentencing courts have taken a hard stance against vigilantes, when they are 

sentenced.60  Vigilantism represents an affront to the rule of law and the administration of justice. 

It takes the decision-making and punishment process out of the hands of objective judges and 

puts it into the hands of the mob. It can also result in the targeting of innocent people. A 

sentencing policy which allows for mitigation when an offender has been subjected to vigilante 

justice would not only recognize the loss suffered, but would serve a communicative function 

because it would also send the strong message to the public that denunciation – and not unbridled 

vengeance – will remain an objective of the criminal justice system, acting on behalf of a society 

governed by law. As Lamer CJ wrote in R v C.A.M., “in addition to attaching negative 

consequences to undesirable behaviour, judicial sentences should also be imposed in a manner 

which positively instills the basic set of communal values shared by all Canadians as expressed 

by the Criminal Code.”61 It is respectfully submitted that this Honourable Court, should, in 

reviewing the Applicant’s sentence, vindicate society’s collective interest in ensuring that all 

members of society follow the law. 

46. Although the case law has not pronounced a unified theme relating to all aggravating and 

mitigating circumstances, Professor Manson has reduced these circumstances to two categories:62  

                                                           
57 R v Walters, 2012 ABQB 83 at para 44-45, [2012] AJ No 116. This case that dealt with charges pre-dating the 
“Truth in Sentencing” amendments to the Criminal Code; R v Folino, 2005 ONCA 258, [2005] OJ No 4737.  
58 Re Moses Japonia Mamarika v R, [1982] FCA 94, (1982) 63 FLR 202 (4 June 1982).  
59 Several men attacked him with spears, causing him serious stab wounds and lacerations, one of which entered his 
abdominal cavity. He was operated on and made a remarkable recovery. In reducing the Appellant’s sentence, the 
Court made clear that their decision was not an expression of sanction to the extrajudicial punishment meted out. 
60 R v Fattah, 2009 ABCA 229, (2009) 460 AR 262 at para 14; R v Hanson, 2016 ONSC 3583, [2016] OJ No 2871.  
61 R v C.A.M., [1996] 1 SCR 500 at para 81, 1996 CanLII 230 (SCC).  
62 A Manson et al., Sentencing and Penal Policy in Canada: Cases, Materials, and Commentary, 2d ed (Toronto: 
Emond Montgomery) at 118 [Manson].  
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1) Factors relating to the gravity of the offence as defined by the offender’s 
culpability and the consequential harm that was caused, and  
2) factors addressing the way in which character and conduct seem to relate to the 
applicable objective of sentencing.  

47. The Applicant submits, like Professor Manson cautions, the second category can prove 

unwieldy because it is “extremely elastic, often contentious, and devoid of a sound theoretical 

underpinning” and includes “ever expanding categories of pro-social and anti-social conduct that 

courts accept as being relevant to making sentencing choices” without providing a principled 

reason as to their relevance.63 The result is uncertainty in the law which risks the imposition of 

arbitrary and disproportionate sentences due to varying interpretations of what is a relevant 

circumstance. Manson has further opined: 

It would be worthwhile to pursue the issue of a principles approach to mitigating 
and aggravation for the following reasons: 

• All aspects of sentencing decisions need to be principles to avoid 
arbitrariness. 

• Only principles decisions can generate reasons that are essential to a legal 
decision making process. 

• Only principles decision can be properly communicated to the offender and 
the public. 

• Understanding the rationale for a mitigating or aggravating factor can lead 
to the recognition of other factors that, although seemingly distinct, strike 
the same sentencing chord. 

• Principles will help determine the proper extent of mitigation and 
aggravation.  

It is also important to use mitigating and aggravating factors in an appropriate way 
to ensure proportionality in sentencing. As noted earlier, the sentencing reforms of 
1996 designated proportionality as the fundamental principle of sentencing. If a 
particular factor is given excessive weight at sentencing, or is an extra-legal factor 
is incorporated into the sentencing decision, will this not undermine 
proportionality?64 

48. It is therefore respectfully submitted that this Honourable Court seize this opportunity to 

provide some needed parameters on what properly constitute aggravating circumstances, together 

with a clearer view on what may properly constitute mitigating circumstances.   

 

                                                           
63 Ibid.  
64 Ibid.  
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GROUND III: Can the policy objectives of Parliament trump the fundamental principle of 
proportionality in sentencing? 

49. Both Anderson ACJ and the Court of Appeal concluded that in order to give effect to 

Parliament’s objective of deterring refusals in vehicular death cases the sentencing range for s. 

255(3.2) of the Code is presumptively the same as that for impaired driving causing death under 

s. 255(3).65    

50. While the Applicant agrees that Parliament’s objective was to use s. 255(3.2) to deter 

impaired driving by removing the incentive to refusing a breath sample that existed prior to the 

amendments to the Criminal Code, it is submitted the intent of Parliament can still be satisfied 

by making the offence punishable (but not presumptively so), to the same degree as impaired 

driving causing death. While there is an attractive simplicity in equating the sentencing ranges 

for both offences, the offences are very different in their nature and elements, 66 and a hard line 

rule would place Parliament’s objective of deterrence in s. 718(d) above that of proportionality in 

s.718.1 of the Criminal Code. Furthermore, such a rule would offend the presumption of 

innocence because the offender who is guilty of refusal only will be presumed to be as morally 

culpable as one who is impaired by alcohol while causing the vehicular death of another, unless 

he proves otherwise.   

51. As this Honourable Court has held previously, proportionality is the sine qua non of a just 

sentence and must be treated as such.67 The goal of incentivizing the provision of a breath sample 

can be met by the existence of potentially greater sentences for the offence, and the imposition of 

higher sentences where the Crown can prove either the likelihood that the offender was actually 

impaired by alcohol, but falling short of the persuasive standard of proof, or where the Crown 

can prove that the refusal was more likely based on an intention to obstruct or cheat the 

                                                           
65 Provincial Court Decision at para 65 [Tab 2C]; Court of Appeal Judgment at para 35 [Tab 2D].  
66 The difference between the two offences was observed in the Provincial Court decision at para 52: “The offence of 
refusal, however, is different.  Refusing a breath demand is not the cause of the carnage. The offence of refusal is a 
legal decision, in the sense that involves an interpretation of the law.  It is a decision to withhold evidence.  The 
mischief caused is that by an individual failing to provide reliable evidence, it becomes harder for the state to 
determine whether the individual’s driving is or is not criminal due to impairment. The offence exists, not because it 
constitutes an inherent evil; it exists to help detect a social evil. The behaviour is criminalized not as an end in itself; 
the offence is a means to an end – it is a means to the truth about the driver’s condition”. (Emphasis added.) 
67 R v Ipeelee, 2012 SCC 13 at para 37.  
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administration of justice, as opposed to some other more innocent explanation, such as what 

occurred in the case at bar. 

52. The Applicant respectfully requests that this Honourable Court grant leave to appeal so 

that the Court may determine the extent to which Parliamentary objectives may alter or affect 

what is a proportionate sentence, and to provide a proper methodology for determining a fit and 

proper sentence for the offences of s. 255(3.1) and s. 255(3.2) of the Criminal Code that does not 

offend against the presumption of innocence nor the principle of proportionality. 

GROUND IV: Did the Court of Appeal err in raising without adequate notice to the parties 
new grounds of appeal favouring the Crown Appellant? 

53. The Court of Appeal raised two issues that were not raised by the parties. First, that Mr. 

Suter’s moral culpability approached that of an impaired driver because it concluded that he was 

distracted by an argument with his wife, and driving with knowledge that he had a number of 

health and drinking related issues in the days and months prior (the “Distracted Driving issue”).68 

Second, the Court decided that vigilante justice had no effect on the sentence as it did not 

“emanate from state misconduct” (the “Vigilante Justice issue”).69  

54. The Distracted Driving issue was not raised as a ground for overturning the sentence by 

the Crown Appellant, and was first brought to the attention of the parties during questioning 

towards the end of the Applicant’s oral submissions. Counsel for the Applicant submitted that 

these factors should not have an effect on sentence, and the Crown Appellant argued that they 

should. The importance of this single and discreet question, which proved to be a significant part 

of the Court’s reasoning on increasing the sentence, was not brought to the attention of the 

parties before the hearing, nor was there an invitation to provide submissions in written or oral 

form at a later date. 

55. More egregious is the fact that the Vigilante Justice issue was never brought up at all 

during the appeal hearing, nor in the grounds for appeal sought by the Crown Appellant. No 

opportunity was provided to the parties to provide submissions on this point.   

                                                           
68 Court of Appeal Judgment at para 100 [Tab 2D].  
69 Court of Appeal Judgment at para 106 [Tab 2D].  
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56. In R v Mian, this Honourable Court held that an appellate court will be found to have 

raised a new issue “when the issue was not raised by the parties, cannot reasonably be said to 

stem from the issues as framed by the parties, and therefore would require that the parties be 

given notice of the issue in order to make informed submissions.”70 Further, an appellate court 

should only raise a new issue “when failing to do so would risk an injustice,” when there is a 

“sufficient record” upon which to adjudicate the matter, and where the issue would not raise 

“procedural prejudice” to any of the parties.71 The Court held that it will only be “in rare cases” 

that counsel for both sides will have missed an issue that would have affected the result.72  

57. Thus, the Court of Appeal erred in two important ways. First, the Court failed to properly 

inform the parties of the importance of the Distracted Driving issue which did not allow the 

parties to make proper submissions. In Mian, the Court held that a court of appeal must “make 

the parties aware that it has discerned a potential issue and ensure that they are sufficiently 

informed so they may prepare and respond.”73 Notice must “contain enough information to allow 

the parties to respond to the new issue” and the adequacy of that notice will be based on the 

circumstances, namely the “complexity of the issue and the obviousness of the issue on the face 

of the record.”74 The audi alteram partem principle requires this to be informed notice.  

58. In the present case, something more than mere mention of the issue in oral argument was 

required. If the Court believed it was a significant issue, it should have indicated this significance 

to the parties so they could make an informed decision as to whether it should request an 

adjournment to review the evidence and to provide supplemental written submissions or further 

oral submissions. Alternatively, if the panel determined later, upon reflection after the oral 

hearing, that the issue was significant it could have requested further submissions from the 

parties.75 This was never done and it resulted in prejudice to the Applicant.  

59. Second, in failing to give notice to either party on the Vigilante Justice issue, the Court of 

Appeal completely failed to follow the law as pronounced by this Honourable Court in Mian.  

                                                           
70 R v Mian, 2014 SCC 54 at para 35, [2014] 2 SCR 689 [Mian].  
71 Ibid at para 41.  
72 Ibid at para 48.  
73 Ibid at para 54.  
74 Ibid at para 60.  
75 In Mian, this Honourable Court anticipated this possibility at para 55 in saying that “appellate courts may become 
aware of potential new issues at different points…including…after the oral hearing.” 



20 

60. It is respectfully requested that the Applicant be granted leave to redress the prejudice to 

him for the Court of Appeal’s treatment of these two important issues.  

GROUND V: Did the Court of Appeal err in finding facts which have no bases in the 
record? 

61. For the arguments given at paragraphs  30 to 32 and paragraphs  35 to 41  it is submitted 

that the Court of Appeal erred in law by misapprehending key evidence at the sentencing hearing 

the learned sentencing judge and committed reviewable error.  

PART IV: COSTS 

62. The Applicant does not seek costs, and makes no submissions as to costs. 

 

PART V: NATURE OF THE ORDER REQUESTED 

63. The Applicant respectfully requests that this Application be allowed, and that leave be 

granted to appeal to this Honourable Court from the decision of the Court of Appeal of Alberta 

that the original sentence of four months imprisonment and a 30 month driving prohibition be 

restored.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

DATED AT Edmonton, Alberta this ____ day of October, 2016. 

 

SIGNED BY: 

 

 ____________________________ 

DINO BOTTOS 
Counsel for the Applicant 
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PART VII: STATUTORY PROVISIONS 

Canadian Charter of Rights and Freedoms, s. 10(B) 
 
Criminal Code, RSC 1985, c C-46, ss. 19, 255(3.2), 718, 718.1, 718.2 
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Canadian Charter of Rights and Freedoms, s. 10(B) 
 

10. Everyone has the right on arrest or 
detention 

(a) to be informed promptly of the 
reasons therefor; 

(b) to retain and instruct counsel 
without delay and to be informed of 
that right; and 

(c) to have the validity of the detention 
determined by way of habeas 
corpus and to be released if the 
detention is not lawful. 

 

10. Chacun a le droit, en cas d’arrestation ou 
de détention : 

a) d’être informé dans les plus brefs 
délais des motifs de son arrestation ou 
de sa détention; 

b) d’avoir recours sans délai à 
l’assistance d’un avocat et d’être 
informé de ce droit; 

c) de faire contrôler, par habeas 
corpus, la légalité de sa détention et 
d’obtenir, le cas échéant, sa libération. 
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Criminal Code, RSC 1985, c C-46, ss. 19, 255(3.2), 718, 718.1, 718.2 

 

Ignorance of the law 

19 Ignorance of the law by a person who 
commits an offence is not an excuse for 
committing that offence. 

 

Ignorance de la loi 

19 L’ignorance de la loi chez une personne 
qui commet une infraction n’excuse pas la 
perpétration de l’infraction. 

 

Punishment 

255 (1) Every one who commits an offence 
under section 253 or 254 is guilty of an 
indictable offence or an offence punishable on 
summary conviction and is liable, 

(a) whether the offence is prosecuted 
by indictment or punishable on 
summary conviction, to the following 
minimum punishment, namely, 

(i) for a first offence, to a fine 
of not less than $1,000, 

(ii) for a second offence, to 
imprisonment for not less than 
30 days, and 

(iii) for each subsequent 
offence, to imprisonment for 
not less than 120 days; 

(b) where the offence is prosecuted by 
indictment, to imprisonment for a term 
not exceeding five years; and 

(c) if the offence is punishable on 
summary conviction, to imprisonment 
for a term of not more than 18 months. 

 

 

 

… 

Peine 

255 (1) Quiconque commet une infraction 
prévue à l’article 253 ou 254 est coupable 
d’une infraction punissable sur déclaration de 
culpabilité par procédure sommaire ou par 
mise en accusation et est passible : 

a) que l’infraction soit poursuivie par 
mise en accusation ou par procédure 
sommaire, des peines minimales 
suivantes : 

(i) pour la première infraction, 
une amende minimale de mille 
dollars, 

(ii) pour la seconde infraction, 
un emprisonnement minimal 
de trente jours, 

(iii) pour chaque infraction 
subséquente, un 
emprisonnement minimal de 
cent vingt jours; 

b) si l’infraction est poursuivie par 
mise en accusation, d’un 
emprisonnement maximal de cinq ans; 

c) si l’infraction est poursuivie par 
procédure sommaire, d’un 
emprisonnement maximal de dix-huit 
mois. 

 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html?autocompleteStr=criminal%20code%20&autocompletePos=1#sec253_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html?autocompleteStr=criminal%20code%20&autocompletePos=1#sec254_smooth
http://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-c-46/derniere/lrc-1985-c-c-46.html?autocompleteStr=code%20crimin&autocompletePos=1#art253_smooth
http://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-c-46/derniere/lrc-1985-c-c-46.html?autocompleteStr=code%20crimin&autocompletePos=1#art254_smooth
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Failure or refusal to provide sample — 
death 

(3.2) Everyone who commits an offence 
under subsection 254(5) and, at the time of 
committing the offence, knows or ought to 
know that their operation of the motor 
vehicle, vessel, aircraft or railway equipment, 
their assistance in the operation of the aircraft 
or railway equipment or their care or control 
of the motor vehicle, vessel, aircraft or 
railway equipment caused an accident 
resulting in the death of another person, or in 
bodily harm to another person whose death 
ensues, is guilty of an indictable offence and 
liable to imprisonment for life. 

 

… 

Omission ou refus de fournir un 
échantillon : mort 

(3.2) Quiconque commet l’infraction prévue 
au paragraphe 254(5), alors qu’il sait ou 
devrait savoir que le véhicule — véhicule à 
moteur, bateau, aéronef ou matériel 
ferroviaire — qu’il conduisait ou dont il avait 
la garde ou le contrôle ou, s’agissant d’un 
aéronef ou de matériel ferroviaire, qu’il aidait 
à conduire, a causé un accident qui soit a 
occasionné la mort d’une autre personne, soit 
lui a occasionné des lésions corporelles dont 
elle mourra par la suite est coupable d’un acte 
criminel passible de l’emprisonnement à 
perpétuité. 

 
 

Purpose 

718 The fundamental purpose of sentencing is 
to protect society and to contribute, along 
with crime prevention initiatives, to respect 
for the law and the maintenance of a just, 
peaceful and safe society by imposing just 
sanctions that have one or more of the 
following objectives: 

(a) to denounce unlawful conduct and 
the harm done to victims or to the 
community that is caused by unlawful 
conduct; 

(b) to deter the offender and other 
persons from committing offences; 

(c) to separate offenders from society, 
where necessary; 

(d) to assist in rehabilitating 
offenders; 

(e) to provide reparations for harm 
done to victims or to the community; 
and 

Objectif 

718 Le prononcé des peines a pour objectif 
essentiel de protéger la société et de 
contribuer, parallèlement à d’autres initiatives 
de prévention du crime, au respect de la loi et 
au maintien d’une société juste, paisible et 
sûre par l’infliction de sanctions justes visant 
un ou plusieurs des objectifs suivants : 

a) dénoncer le comportement illégal et 
le tort causé par celui-ci aux victimes 
ou à la collectivité; 

b) dissuader les délinquants, et 
quiconque, de commettre des 
infractions; 

c) isoler, au besoin, les délinquants du 
reste de la société; 

d) favoriser la réinsertion sociale des 
délinquants; 

e) assurer la réparation des torts 
causés aux victimes ou à la 
collectivité; 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html?autocompleteStr=criminal%20code%20&autocompletePos=1#sec254subsec5_smooth
http://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-c-46/derniere/lrc-1985-c-c-46.html?autocompleteStr=code%20crimin&autocompletePos=1#art254par5_smooth
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(f) to promote a sense of responsibility 
in offenders, and acknowledgment of 
the harm done to victims or to the 
community. 

 

… 

Fundamental principle 

718.1 A sentence must be proportionate to the 
gravity of the offence and the degree of 
responsibility of the offender. 

Other sentencing principles 

718.2 A court that imposes a sentence shall 
also take into consideration the following 
principles: 

(a) a sentence should be increased or 
reduced to account for any relevant 
aggravating or mitigating 
circumstances relating to the offence 
or the offender, and, without limiting 
the generality of the foregoing, 

(i) evidence that the offence 
was motivated by bias, 
prejudice or hate based on 
race, national or ethnic origin, 
language, colour, religion, sex, 
age, mental or physical 
disability, sexual orientation, 
or any other similar factor, 

(ii) evidence that the offender, 
in committing the offence, 
abused the offender’s spouse 
or common-law partner, 

(ii.1) evidence that the 
offender, in committing the 
offence, abused a person under 
the age of eighteen years, 

(iii) evidence that the offender, 
in committing the offence, 

f) susciter la conscience de leurs 
responsabilités chez les délinquants, 
notamment par la reconnaissance du 
tort qu’ils ont causé aux victimes ou à 
la collectivité. 

… 

Principe fondamental 

718.1 La peine est proportionnelle à la gravité 
de l’infraction et au degré de responsabilité du 
délinquant. 

Principes de détermination de la peine 

718.2 Le tribunal détermine la peine à infliger 
compte tenu également des principes suivants 
: 

a) la peine devrait être adaptée aux 
circonstances aggravantes ou 
atténuantes liées à la perpétration de 
l’infraction ou à la situation du 
délinquant; sont notamment 
considérées comme des circonstances 
aggravantes des éléments de preuve 
établissant : 

(i) que l’infraction est motivée 
par des préjugés ou de la haine 
fondés sur des facteurs tels que 
la race, l’origine nationale ou 
ethnique, la langue, la couleur, 
la religion, le sexe, l’âge, la 
déficience mentale ou 
physique ou l’orientation 
sexuelle, 

(ii) que l’infraction perpétrée 
par le délinquant constitue un 
mauvais traitement de son 
époux ou conjoint de fait, 

(ii.1) que l’infraction perpétrée 
par le délinquant constitue un 
mauvais traitement à l’égard 
d’une personne âgée de moins 
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abused a position of trust or 
authority in relation to the 
victim, 

(iii.1) evidence that the offence 
had a significant impact on the 
victim, considering their age 
and other personal 
circumstances, including their 
health and financial situation, 

(iv) evidence that the offence 
was committed for the benefit 
of, at the direction of or in 
association with a criminal 
organization, 

(v) evidence that the offence 
was a terrorism offence, or 

(vi) evidence that the offence 
was committed while the 
offender was subject to a 
conditional sentence order 
made under section 742.1 or 
released on parole, statutory 
release or unescorted 
temporary absence under 
the Corrections and 
Conditional Release Act shall 
be deemed to be aggravating 
circumstances; 

(b) a sentence should be similar to 
sentences imposed on similar 
offenders for similar offences 
committed in similar circumstances; 

(c) where consecutive sentences are 
imposed, the combined sentence 
should not be unduly long or harsh; 

(d) an offender should not be deprived 
of liberty, if less restrictive sanctions 
may be appropriate in the 
circumstances; and 

(e) all available sanctions, other than 
imprisonment, that are reasonable in 
the circumstances and consistent with 

de dix-huit ans, 

(iii) que l’infraction perpétrée 
par le délinquant constitue un 
abus de la confiance de la 
victime ou un abus d’autorité à 
son égard, 

(iii.1) que l’infraction a eu un 
effet important sur la victime 
en raison de son âge et de tout 
autre élément de sa situation 
personnelle, notamment sa 
santé et sa situation financière, 

(iv) que l’infraction a été 
commise au profit ou sous la 
direction d’une organisation 
criminelle, ou en association 
avec elle, 

(v) que l’infraction perpétrée 
par le délinquant est une 
infraction de terrorisme, 

(vi) que l’infraction a été 
perpétrée alors que le 
délinquant faisait l’objet d’une 
ordonnance de sursis rendue au 
titre de l’article 742.1 ou qu’il 
bénéficiait d’une libération 
conditionnelle ou d’office ou 
d’une permission de sortir sans 
escorte en vertu de la Loi sur 
le système correctionnel et la 
mise en liberté sous condition; 

b) l’harmonisation des peines, c’est-à-
dire l’infliction de peines semblables à 
celles infligées à des délinquants pour 
des infractions semblables commises 
dans des circonstances semblables; 

c) l’obligation d’éviter l’excès de 
nature ou de durée dans l’infliction de 
peines consécutives; 

d) l’obligation, avant d’envisager la 
privation de liberté, d’examiner la 
possibilité de sanctions moins 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html?autocompleteStr=criminal%20code%20&autocompletePos=1#sec742.1_smooth
http://www.canlii.org/en/ca/laws/stat/sc-1992-c-20/latest/sc-1992-c-20.html
http://www.canlii.org/en/ca/laws/stat/sc-1992-c-20/latest/sc-1992-c-20.html
http://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-c-46/derniere/lrc-1985-c-c-46.html?autocompleteStr=code%20crimin&autocompletePos=1#art742.1_smooth
http://www.canlii.org/fr/ca/legis/lois/lc-1992-c-20/derniere/lc-1992-c-20.html
http://www.canlii.org/fr/ca/legis/lois/lc-1992-c-20/derniere/lc-1992-c-20.html
http://www.canlii.org/fr/ca/legis/lois/lc-1992-c-20/derniere/lc-1992-c-20.html
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the harm done to victims or to the 
community should be considered for 
all offenders, with particular attention 
to the circumstances of Aboriginal 
offenders. 

 

contraignantes lorsque les 
circonstances le justifient; 

e) l’examen, plus particulièrement en 
ce qui concerne les délinquants 
autochtones, de toutes les sanctions 
substitutives qui sont raisonnables 
dans les circonstances et qui tiennent 
compte du tort causé aux victimes ou à 
la collectivité. 
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