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1. The issue of public and national importance on this appeal is that CSC is

contributing to Aboriginal over-incarceration by breaching the positive legal duties

placed on CSC by ss.4(g) and 24(1) of the CCRA and by breaching the rights of Mr.

Ewert and otherAboriginal persons underss.T and 15 of the Charter. ln attempting to

divert attention away from these important legal issues, the Respondent

mischaracterizes the Plaintiff's pleadings, the evidence before the trial judge and the

trial judge's reasons for judgment.

The Respondent Mischaracterizes the Statement of Claím

2. The Respondent mischaracterizes the Statement of Claim. The main factual

pleading in the Statement of Claim is not that the Tools generate false results or have

been proven to exaggerate the risk profile of Aboriginal inmates. The primary allegation

of fact set out in the Statement of Claim is that CSC relies on the Tools to restrict liberty

even though the Tools have not been proven to be reliable. Paragraph 14 of the Third

Amended Statement of Claim makes this most clear:

14. The Assessment Tools were designed and tested for reliability using
background information and data sets dealing exclusively or predominantly with
persons, offenders and inmates who are not Aboriginal. There is not and has
never been any research, demonstration, evidence or proof of the reliability of the
results and conclusions generated by the application of each of the Assessment
Tools to Aboriginal persons. The results and conclusions generated by the
Assessment Tools in relation to Aboriginal persons are of unknown reliability. ln
the alternative, the Assessment Tools generate false results and false
conclusions when used on Aboriginal persons.

3. The Respondent, at paragraphs I and I of its Response, takes the alternative

argument in the last sentence of paragraph 14 of the Statement of Claim and incorrectly

alleges that it is the "primary" or "key" claim, and then repeatedly asserts that the

Applicant failed to prove that claim on the balance of probabilities.l ln fact, the

Applicant's primary proposition is that the results and conclusions generated by the

Tools in relation to Aboriginal persons are of "unknown reliability", and the trial judge

found as a fact that this proposition was established by the evidence. The Supreme

Court of Canada should not allow itself to be misled by this unfair and inaccurate

mischaracterization.

' At paragraph 47 of its argument, the Respondent again asserts that proof of "false results for Aboriginal
otfenders" is "the key material fact".



2-

4. Unfortunately, at paragraph 20 of its reasons for judgment, the Federal Court of

Appeal adopted the Respondent's mischaracterization of the Applicant's alternative

position at trial in paragraph 14 of the Statement of Claim, and then at paragraphs 26

and 27, finds that in order to succeed, the Applicant needed to prove the alternative

position (that the Tools produce "false results") on a balance of probabilities.

5. To repeat: the Applicant's primary position is that the Tools are of unknown

reliability when used against Aboriginal inmates because the relevant statistical

research has not been done. The Applicant says that reliance on test scores of

unknown reliability is contraryto ss.4(g) and24(1) of the CCRA and ss.7 and 15 of the

Charter. Why should Aboriginal people be deprived of liberty on the basis of information

of unknown reliability when non-Aboriginal people have the benefit of only being

deprived of their liberty on the basis of reliable information? This disparate treatment is

unfair and arbitrary, and works to the disadvantage of Aboriginal persons.

6. Mr. Ewert's civil claim and the live issues on this appeal do not turn on whether

the Tools produce "false" results for Aboriginal inmates. ïhe appeal is about whether

CSC is required by law, either the CCRA or the Charter, to conduct research into the

validity of standardized tests for use on Aboriginal persons before relying on the test

scores to deprive Aboriginal persons of their liberty. At this point, prior to conducting the

appropriate statistical research, we do not know the extent of how bad (or good) the

Tools are at assessing risk of Aboriginal people; the research has not been done

because CSC has not done the research.2 The Respondent's position, unfortunately

taken up by the Federal Court of Appeal3, is that Mr. Ewert is legally required to conduct

that statistical research himself and prove that the tests generate false risk assessments

for Aboriginal persons before the duties under ss.4(g) or 24(1) of CCRA or the rights

under ss.7 or 15 of the Charter can be said to be breached.

'This is the relevance of Dr. Hart's evidence: "it would by more likely than not that there is some kind of
bias. lt's just a matter of how big and what impact it has". Leave Response, Tab 14 at 354-355.
o The Federal Court of Appeal makes the need for proof of "false results" quite explicit at paragraph 27 of
its reasons for judgment: "ln the absence of evidence demonstrating that cultural bias affected or is
more likely than not to affect test usage or the reliability and validity of the resulting test scores in a
material way, Mr. Ewert failed to establish on a balance of probabilities that the assessment tools
generate or are likely to generate false results and conclusions". The Federal Court of Appeal fails to
squarely consider whether CSC's reliance on test scores that are not known to be reliable (ie. that have
not been statistically validated for Aboriginal persons) is in accordance with its statutory obligation under
ss.4(g) and 24(1) of the CCRA and Mr. Ewert's rights under s,7 of the Charter.
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7. ln this respect, it is relevant that the trial judge at paragraph 35 found as a fact

that, in respect of the necessary research, "it is hardly practical for an individual litigant

to engage in this type of analysis. Given the CSC's legislated mandate, discussed later,

it is an activity more appropriately commissioned by CSC." The Respondent's position

and the Federal Court of Appeal's ruling would severely curtail CSC's duties under

ss.4(g) and 24(1) of the CCRA, and would do nothing to address the problem of

Aboriginal over-incarceration.

8. "The question," as the trialjudge states as paragraph 82, "is whether CSC's lack

of action is sufficient to fulfil the legislated standard of all reasonable steps to ensure

accuracy, currency and completeness, particularly in the face of Ewert's challenge, the

actions of other countries and CSC's own actions in deciding not to use a similar test [ie.

the SIR test, which CSC does not use on Aboriginal inmates due to the risk of cross-

cultural bias]",

The Respondent Mischaracterizes the Trial Judge's Findings of Fact

9. The Respondent also mischaracterizes the trial judge's findings of fact. The

Respondent falsely states at paragraph 32(ii) that the trial judge "did not find that the

evidence established on a balance of probabilities that the Assessment Tools are

unreliable or produce false results or conclusions". At paragraph 75 of the trial judge's

reasons it is stated:

t75] The Plaintiff has established that the assessment tools and actuarial tests
are susceptible to cultural bias and therefore are unreliable. He has further
established that these tests are used in makíng decisions, and are a contributing
factor in decisions that have had an adverse impact on his incarceration.

10. With respect, this Court should reject the Respondent's assertion that the trial

judge never made a finding that the Tools are unreliable. The Respondent's assertion

at para.33 of its argument that "the Trial Judge did not make any conclusive finding

regarding the Assessment Tools' unreliability" is plainly wrong. The trial judge found

"the assessment tools... are unreliable", and there is no indication that the trial judge

made that finding on anything other than the balance of probabilities.

The lssue of National Importance

11. The foregoing discussion illustrates that the legal issues on this appeal involve
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the determination of what needs to be proven - what legal test needs to be met - in

order for a claimant to prove that CSC has breached its duties under ss.4(g) and 24(1)

of the CCRA. ln relation to the impugned Tools, the specific legal question is whether

reliance on information that in respect of Aboriginal persons is not known to be reliable

breaches the duties under ss.4(g) and 24(1) of the CCRA.

12. The question of national importance requires the Court to determine what

statutory or constitutional duties, particularly with respect to gathering and relying on

information about offenders, CSC owes to Aboriginal inmates? What steps must CSC

take to ensure the integrity or cultural applicability of information used to strip Aboriginal

inmates of their liberty or deprive them of a chance at parole or statutory release? This

question of national importance has a direct bearing on the recognized social challenge

of over-incarceration of Aboriginal inmates.

13. lt is no answer to say, as the Respondent does in its Response, that this Court

need not worry about whether the CSC's understanding of its legal duties under ss.4(g)

and 24(1) of the CCRA contributes to Aboriginal over-incarceration because CSC

already endeavours to consider Gladue and lpeelee factors in its decision-making. The

trial judge found as a fact that CSC has known for more than a decade that the test

results produced by the Tools are not known to be valida but has failed to conduct the

research to validate those Tools for use on Aboriginal people, and that CSC is

attempting to shift its burden under s.24(1) of the CCRA to external researchers and

has prioritized other considerations, Without a legal interpretation of ss.4(g) and 24(1)

of the CCRA from this Court, CSC is unlikely to satisfy its statutory duties,

14. The Applicant wishes to emphasize that its position is considerably more

nuanced than the Respondent suggests. The Applicant is saying much more than

"CSC should consider Gladue factors": the Applicant is saying that CSC has a special

4 The evidence from CSC's head of research, Dr. Motiuk, was that the problem of cultural variance of
test scores for Aboriginal inmates was brought to CSC's attention by Mr. Ewert, by the Office of the
Correctional lnvestigator, internally by the CSC Aboriginal Programs department and by Public Safety
and Emergency Preparedness Canada. Dr. Hart is not alone in his opinion that research into cross-
cultural variance of the Tools should be done before CSC relies on the test scores. Dr. Motiuk also
testified that CSC does not administer the General Statistical lnformation on Recidivism scale (GSIR) on
Aboriginal inmates because there was "limited information in terms of Aboriginal people and women and
its impact on them in terms of the administration tool, so it was only limited to offenders who were non-
Aboriginal and male": Transcript, pp.1134-1146, 1168-1174, 1184-1189, 1196, 1200-1203, 1215-1218,
1223, 1250-1259, 1277-1288, 1311, 1323.
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and targeted obligation under s.4(g) of the CCRA to be vigilant in all its practices to

ensure that those practices do not arbitrarily or unfairly compromise the liberty or other

interests of Aboriginal persons. The Tools are simply one example of how equal

application of the same test to all inmates generates inequality, unfairness and

arbitrariness. Section 4(g) requires CSC to exercise a special vigilance with respect to

how its practices affect Aboriginal persons. CSC's response on this application - "prove

that Aboriginal test results are false " - is a further illustration of CSC's broader failure to

accept that it is the CSC that has the special duty to be vigilant which, in this context,

means that CSC has an unfulfilled legal duty to conduct research to assess whether

Aboriginal test results are accurate.

15. ln this respect, it is noteworthy that the Respondent makes no reference in its

Response to how CSC's exercise of discretion under the CCRA may contribute to

Aboriginal over-incarceration. lt is also noteworthy that despite Mr. Ewert's emphasis

on Aboriginal over-incarceration and the fact that Mr. Ewert did not seek financial

compensation at trial, the Respondent is unable to see any reason to depart from the

convention that costs follow the event.

16. The Respondent attempts to divert attention away from the important legal issues

to focus on whether the alternative factual allegation in the last sentence of paragraph

14 of the Statement of Claim was proven on a balance of probabilities. ln so doing the

Respondent misses the point of this lawsuit in more ways than one. With respect, the

Respondent's arguments are merely a distraction from the real issues that CSC should

be facing, in accordance with its legislative mandate.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Jason Gratl
Counsel for the Applicant

November 14,2016

Ottawa, Ontario


