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PART I-STATEMENT OF FACTS 

A. Overview 

I. This case does not raise any questions of public importance. The Court of Appeal's 

decision turned on a well-established legal principle: that a plaintiff bears the onus to establish the 

material facts on which his claim is based as against the evidentiary threshold of a balance of 

probabilities. Mr. Ewert's civil action was explicitly based on the factual allegation that assessment 

tools considered by psychologists in his case ("Assessment Tools") 1 produced "umeliable or false 

results and conclusions" for him, because Mr. Ewert is an aboriginal offender. However, there was 

no evidence at trial that the Assessment Tools likely produced unreliable or false results or 

conclusions. Consequently, the Court of Appeal found that the Trial Judge erred, and the 

evidentiary record before the Trial Judge could not support Mr. Ewert's factual allegation on the 

civil standard of proof. The Court of Appeal's judgment dismissing Mr. Ewert's action on this 

basis does not give rise to an issue warranting this court's consideration. 

2. Mr. Ewert's case for leave does not engage with the Court of Appeal's findings. Instead, 

Mr. Ewert makes various legal and policy arguments about other issues, all of which rest on the 

erroneous premise that there was evidence that the Assessment Tools likely produce unreliable 

results in respect of aboriginal offenders. As the Court of Appeal noted, there was no such 

evidence. In the absence of any such evidence, Mr. Ewert's legal and policy arguments have no 

bearing. In addition, insofar as Mr. Ewert relies on R. v. Gladue and R. v. lpeelee, it is an 

uncontroversial point, and a matter of policy, that Correctional Service of Canada ("CSC") 

decision-makers should consider the special circumstances, including the histmy and culture, of 

aboriginal persons. The issues Mr. Ewert raises are both irrelevant on the facts, and uncontentious. 

B. Facts 

Background and Procedural History 

3. Mr. Ewert is a federal inmate serving two life sentences for the sexually motivated murder 

and attempted murder of two teenaged girls, whom he strangled and raped. Mr. Ewert had 

previously been charged with the violent sexual assault and assault of two other teenaged girls in 

1 The impugned assessment tools were the Hare Psychopathy Checklist - Revised (PCL-R); the Violence Risk 
Appraisal Guide (VRAG); the Sex Offender Risk Appraisal Guide (SORAG); the Static 99; and the Sex Offender 
Violence Risk Scale (VRS:SO). 



2 

similar circumstances; however, those charges were stayed. Mr. Ewert has also been convicted of 

escape from custody.2 

4. Mr. Ewert identifies as Metis based on his birth mother's parentage. Mr. Ewert was not 

raised in an aboriginal family or community; he was adopted at age six months by non-aboriginal 

parents.3 

5. Since Mr. Ewert entered custody in 1984, various psychologists and psychiatrists have 

provided mental health assessments and psychological risk assessments for Mr. Ewert.4 From the 

outset, psychologists and psychiatrists have consistently opined that Mr. Ewert demonstrates anti

social personality disorders and/or psychopathy. 

6. For example, in a psychiatric assessment prepared in 1984, Dr. Robert Pos opined that 

Mr. Ewert is "a guiltless, loveless aggressive psychopath."5 As another example, in a 1993 

psychological assessment, Dr. Gregory Sherwood opined that Mr. Ewert "is an extremely disturbed 

antisocial personality with a pattern of uncontrolled and homicidal behaviour towards women." 6 

As another example, in a 1995 psychological assessment Dr. Justin O'Mahony opined that Mr. 

Ewert's psychological profiles reflect "an antisocial personality disorder with narcissistic and 

passive-aggressive tendencies. "7 

7. Psychologists and psychiatrists assessing Mr. Ewert have not always relied on the 

Assessment Tools. For example, neither Dr. Pos, Dr. Sherwood nor Dr. O'Mahony administered 

or relied on any of the impugned Assessment Tools in the above assessments. 

(i) Mr. Ewert 's Action against Canada 

8. In August 2005, Mr. Ewe1i commenced the within action against Canada. In his claim, 

Mr. Ewert sought damages and injunctive relief for alleged breach of fiduciary duty and alleged 

2 Psychological Assessment of Dr. Sherwood, Leave Response Tab 8 at 2-5 ["Sherwood Assessment"]; 
Psychological Assessment of Dr. Nadeau, Leave Response Tab 5 at 2-5 ["Nadeau Assessment"]. 
3 Ewert v Canada (HMTQ), 2015 FC 1093, Applicant's Leave Record Tab 2 at paras 1, 28. 
4 Nadeau Assessment, Leave Response Tab 5 and at 6-9; Psychiatric Assessment of Dr. Pos, Leave Response Tab 7 
["Pos Assessment"]; Sherwood Assessment, Leave Response Tab 8; Psychological Assessment of Dr. O'Mahony, 
Leave Response Tab 6 ["O'Mahony Assessment"). 
5 Pos Assessment, Leave Response Tab 7 at 1235. 
6 Sherwood Assessment, Leave Response Tab 8. 
7 O'Mahony Assessment, Leave Response Tab 6. 
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breaches of his rights under sections 7, 12 and 15 of the Charter of Rights and Freedoms. 8 Mr. 

Ewert claimed that CSC breached its fiduciary duty to him, and his Charter rights, because CSC 

employees or officials "relied on the false and unreliable results and conclusions generated by the 

Assessment Tools."9 Mr. Ewert particularized his claim as follows: 

"In particular, the Assessment Tools used on the Plaintiff unreliably or falsely concluded 
that he [Mr. Ewe1i] has emotional disturbances, psychotic tendencies, Passive/ Aggressive 
Narcissistic Personality Disorder, psychopathic features, severe mixed personality 
disorder with borderline features, Paraphilia and Sexual Sadism with narcissistic and anti
social features, a chameleon-like image, and is a guiltless, loveless, aggressive 
psychopath. These conclusions, generated exclusively or predominantly by applying the 
Assessment Tools to the Plaintiff, are false and unreliable. Absent these false and 
unreliable conclusions, there is little or nothing adverse in the Plaintiffs assessments, and 
little reason to believe that he is at risk ofreoffending or presents risk to others." 10 

9. Mr. Ewert alleged that, as a result ofCSC's reliance on the "unreliable or false conclusions 

and results" produced by the Assessment Tools, he was unfairly deprived of his liberty and his 

security of the person. Mr. Ewert sought Charter damages, declaratory relief, and an injunction 

prohibiting use of the Assessment Tools on him. 11 

(ii) Action Stayed Pending Federal Court Judicial Review 

10. On September 30, 2005, the Federal Court (Gibson, J.) struck Mr. Ewert's claim, apmt from 

his claim for Charter damages. Justice Gibson stayed this action while Mr. Ewert pursued the balance 

of his claim by way of an application for judicial review. 12 

11. On January 12, 2007 the Federal Court (Beaudry, J.) dismissed Mr. Ewert's application for 

judicial review. 13 Justice Beaud1y characterized the issue before him as "the legitimacy of applying 

various psychological assessment tools and actuarial assessment tools in the classification process of 

8 Canadian Charter of Rights and Freedoms, being Part I of the Constitution Act, 1982, being Schedule B to the 
Canada Act 1982 (UK), 1982, cl I, ss 7 and 15. Mr. Ewert abandoned hiss. 12 Charter claim and his damage claim 
on the last day of trial. 
9 Third Amended Statement of Claim dated Janumy 2, 2013, Leave Response Tab 9 at para 18 ["Amended Claim"]; 
See also paras 21-27. 
10 Amended Claim, Leave Response Tab 9 at para 20. 
11 Amended Claim, Leave Response Tab 9 at paras 21-24, 27-28. Mr. Ewert abandoned his damage claim on the last 
day of trial. 
12 Order of the Honourable Mr. Justice Gibson dated September 30, 2005, Ewert v Canada, T-1350-05, Leave 
Response Tab 10. 
13 Ewertv Canada (AG), 2007 FC 13 ["Ewert#!"]. 
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[Mr. Ewert]."14 Justice Beaudry weighed the expert evidence before him and agreed with Canada's 

submission that the scientific research supports CSC psychologists' use of the Assessment Tools with 

respect to both aboriginal and non-aboriginal offenders, and that there was insufficient evidence to 

establish that the Assessment Tools unfairly elevated Mr. Ewert' s security classification. 15 

12. Justice Beaudry also noted that CSC was researching its own actuarial scales and planned to 

make any adjustments needed. 16 Finally, Justice Beaudry found that Mr. Ewett's claims under ss. 7, 

9, 12 and 15 of the Charter did not warrant analysis because Mr. Ewe1t had not established that the 

risk factors in the application of the actuarial tools distinguish on the basis of aboriginal ethnicity. 17 

13. On September 25, 2008 the Federal Court of Appeal (Decary, Blais and Ryer, JJA) of the 

dismissed Mr. Ewe1t's appeal from Justice Beaudry's decision. 18 The Comt of Appeal upheld Justice 

Beaudry's findings but noted that "depending on the course of events" and if there was "updated 

evidence," Mr. Ewert might be entitled to pursue his Charter allegations in future. 19 

14. The CSC subsequently provided Mr. Ewert with the results of CSC's research on its own 

actuarial scales (security classification scales). The research concluded that the scales are reliable and 

valid for aboriginal offenders. 20 

(iii) Action Reactivated- Federal Court Trial 

15. In 2010, following a status review, Mr. Ewert reactivated the within action. In 2015 the 

trial was heard before Justice Phelan of the Federal Comt (the "Trial Judge"). There were two 

expert witnesses: Dr. Stephen Hart (Mr. Ewe1t's expert witness) and Dr. Marnie Rice (Canada's 

expert witness). Dr. Hart and Dr. Rice were qualified as experts with respect to "development, 

design, reliability and validity of psychological risk assessment tools". 

14 Ewert #1, at para 55. 
15 Ewert #1, at paras 57-59. 
16 Ewert #1, at para 63. 
17 Ewert #1, at paras 68-69. 
18 Ewert v Canada (AG), 2008 FCA 285 ["Ewert #2"]. 
19 Ewert #2, at para 7-12. 
20 Letter from CSC Research Branch to Mr. Ewert and Research Report Executive Summary, "Assessing Security 
Reclassification with Male Aboriginal and Non-Aboriginal Offenders," (September 2008), Leave Response Tab 4. 
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Evidence at Trial 

(i) Assessment Tools - Background 

16. The Assessment Tools comprise five psychological tests, each of which is widely used by 

forensic psychiatrists and psychologists, along with other infmmation, to assist in providing their 

professional opinions of the risk of criminal recidivism and violence ("psychological risk 

assessments"). Psychological risk assessments using the Assessment Tools are weighed by, inter 

alia, courts, the CSC, the Parole Board Canada and provincial corrections, as part of the evidence 

to be considered in making decisions, including decisions with respect to aboriginal offenders.21 

17. The Assessment Tools were created by scientists and researchers in the field of forensic 

psychology and are routinely studied by researchers in the scientific community.22 The Assessment 

Tools employ an actuarial methodology; they do not purport to definitively predict an individual's 

risk ofrecidivism, but rather provide a point of statistical comparison. 23 Risk factors are prescribed 

and assigned a weight based on their statistical association with an outcome, and the factors are 

then combined to produce a score. This score, in turn, is linked to actuarial data regarding the 

proportion of offenders with a similar score who have re-offended. Some of the Assessment Tools 

rely on static, or unchangeable, factors; others rely on dynamic factors, that is, risk factors ( eg. 

treatment) that change over time. 

18. The Assessment Tools are proprietary and do not belong to CSC. CSC guidelines say that 

psychologists and psychiatrists providing psychological risk assessments to CSC should not rely 

solely on the scores generated by an Assessment Tool. Rather, they should use a "variety of 

scientifically validated methodologies in an integrated process."24 CSC guidelines also say that, 

21 See, eg. R v Bitternose 2012 ABPC 321 at para 19, 35 [Bitternose]; R v Edwards, 2013 MBQB 163 at para 18-20 
[Edwards]; R v Wesley, 2016 ONSC 408 at para 84 [Wesley]; R v Frank, [1998] MJ No 411 (QB) at para 108 
[Frank]; R v Awasis, 2016 BCPC 219 [Awasis]; R v Haley, 2016 BCSC 1144 [Haley]; R v Steele, 2016 MBQB 147 
at para 28- 32 [Steele]; R v Richards, 2014 ONSC 3866 at para 83 [Richards]; R v Spilman, 2014 ONCJ 373 at para 
45 and 49 [Spilman]; R v Ominayak, 2012 ABCA 337; Transcript of Dr. Hart's Testimony dated May 28, 2015, 
Leave Response Tab 14 at 412 [Hart Transcript]. 
22 Affidavit of Dr. Marnie Rice sworn March 4, 2015, Leave Response Tab 11 at para 8 [Rice Affidavit]; Affidavit of 
Dr. Stephen Hart affirmed February 21, 2012, Leave Response Tab 12 at para 16 [Hart Affidavit]. 
23 See e.g. Nadeau Assessment, Leave Response Tab 5. 
24 Commissioner's Directive 705-7 "Security Classification and Penitentiary Placement," Leave Response Tab 2 [CD 
705-7]. 
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with respect to aboriginal offenders, psychologists and psychiatrists are to consider aboriginal 

social histories and cultural factors. 25 

19. The Hare Psychopathy Checklist - Revised ("PCL-R") is different from the other 

impugned Assessment Tools because the PCL-R is used by psychologists and psychiatrists both to 

assess risk of recidivism and also to assess psychopathy. The use of the PCL-R to assess 

psychopathy does not involve an actuarial methodology, as it does not involve predicting risk of 

recidivism.26 Apart from the PCL-R, none of the Assessment Tools are used to assess psychopathy 

or personality disorders. 27 

(ii) Evidence at Trial about the Reliability and Validity of the Assessment Tools 

20. Dr. Hart and Dr. Rice filed expert rep01is and testified at trial about the reliability and 

validity of the Assessment Tools. "Reliability" means that different psychologists who 

independently score the same offenders obtain similar scores and rank order the offenders similarly. 

"Predictive validity" means that the tool accurately assesses risk ofrecidivism.28 

21. Dr. Rice and Dr. Hart both testified that there is extensive scientific research examining 

and supporting the reliability and predictive validity of the Actuarial Tools in populations 

comprised of both aboriginal and non-aboriginal offenders. In Dr. Hart's words: 29 

There is a large body of research evaluating and supporting the reliability and 
validity of assessment instruments such as the YRAG, SO RAG, Static 99, YRS, 
YRS-SO, and PCL-R in heterogeneous groups of offenders in CSC.30 

Dr. Marnie Rice's evidence 

22. Dr. Rice opined that scientific research supports using the Assessment Tools with respect 

to both aboriginal and non-aboriginal offenders, and that there is no basis in the scientific research 

to conclude that the Assessment Tools are biased against aboriginal offenders.31 

25 Commissioner's Directive 840, "Psychological Services," Leave Response Tab 3 at para 12 [CD 840]. 
26 Hart Transcript, Leave Response Tab 14 at 359-360; R v Wright, 2008 SKQB 268 at para 160-162. 
27 Reasons for Judgment of the Federal Court dated September 18, 2015, Applicant's Leave Record Tab 2 paras 12-
22 [Trial Judgment]. 
28 Rice Affidavit, Leave Response Tab 11 at para 7; Hart Transcript, Leave Response Tab 14 at 346. 
29 Rice Affidavit, Leave Response Tab 11 at paras I 1-15. 
30 Hart Affidavit, Leave Response Tab I 2 at para 16. 
31 Rice Affidavit, Leave Response Tab 11 at para I 6. 
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23. Dr. Rice explained that her opinion was based on, inter alia, empirical research studies 

examining the use of an actuarial risk assessment methodology generally with offenders of 

different cultures, including Canadian aboriginal offenders;32 empirical research studies examining 

whether the risk factors for recidivism and violence predict for both aboriginal and non-aboriginal 

offenders;33 and empirical research studies specifically examining the cross-cultural use of the 

impugned Assessment Tools.34 

24. Dr. Rice testified that she was not aware of any research concluding that the Assessment 

Tools are biased against aboriginal offenders. 35 At trial, Dr. Rice explained that in her opinion, 

given the research findings, it ought not be assumed that cultural differences between aboriginal 

and non-aboriginal offenders translate to risk factors for violent recidivism or impugn the validity 

of the Assessment Tools.36 

25. With respect to a comparison of actuarial risk assessment tools and the alternative risk 

assessment methodologies, Dr. Rice described empirical research concluding that "actuarial 

instruments more accurately predicted sexual, violent, or any recidivism than schemes that used 

structured, but non-actuarial, methods; which in turn were more accurate than unstructured clinical 

judgment." 37 

Dr. Stephen Hart's Evidence 

26. Like Dr. Rice, Dr. Hart opined that there is extensive scientific research supporting the 

reliability and validity of the Actuarial Tools generally, and with respect to a heterogeneous 

(aboriginal and non-aboriginal) offender population.38 

27. However, Dr. Hart testified that, nonetheless, he personally would not use the Assessment 

Tools with respect to any offender, aboriginal or non-aboriginal. Dr. Hart explained that he prefers 

not to use an actuarial risk assessment methodology. 39 In cross-examination, Dr. Hart 

32 Rice Affidavit, Leave Response Tab 11 at para 23. 
33 Rice Affidavit, Leave Response Tab 11 at para 24. 
34 Rice Affidavit, Leave Response Tab 11 at paras 17-20, 22. 
35 Rice Affidavit, Leave Response Tab 11 at para 6-9, 16-24. 
36 Transcript of Dr. Rice's Testimony dated May 29, 2015, Leave Response Tab 13 at 505-507 [Rice Transcript]. 
37 Rice Affidavit, Leave Response Tab 11 at para 9. 
38 Hait Affidavit, Leave Response Tab 12 at para 16; Hart Transcript, Leave Response Tab 14 at 412. 
39 Hart Transcript, Leave Response Tab 14 at 394. 
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acknowledged that, in fact, he has used the PCL-R in providing psychological risk assessments and 

has previously testified in court that the PCL-R "is the most reliable test for risk of violence."40 

Dr. Hart agreed that "psychopathic personality disorder should be considered in any comprehensive 

violence risk assessment." 41 

28. With respect to the issue of cross-cultural bias, Dr. Hart did not testify that in his opinion 

the Assessment Tools are likely to produce unreliable or false results or conclusions for aboriginal 

offenders. 

29. Rather, Dr. Hait's opinion was only that it is a "distinct possibility" and that he "would 

assume" that the Assessment Tools are "biased," in the sense that they operate differently, but not 

necessarily unreliably, for aboriginal and non-aboriginal inmates. Dr. Hart did not identify any 

research or empirical evidence supporting his view. He explained that his assumption is based on 

the fact that it is a given that aboriginal culture is different from non-aboriginal culture. Dr. Hart 

further qualified that he does not know if any such "bias" has statistical significance for the 

reliability or validity of the Assessment Tools: 

Q. You mentioned strong possibility, but I'm wondering in addition to the 
possibility of cultural bias, is there a probabilistic relationship between the 
extent of cultural differences and the likelihood of cultural bias when an 
actuarial test is used? 

A Yes. I'm not going to be able to give you a kind ofa number probability, but ifl 
can frame it in language, natural language, I'd say that as somebody who works in 
the field of risk assessment and works with offenders and so forth, and has worked 
with both aboriginal and non-aboriginal offenders, any professional who wqrks in 
this field is alive to the distinct possibility that there is bias, and furthermore 
that we would assume that there is some from [sic] of bias. Now, it may be 
relatively small and it may be tolerable. 

But I would say that, you know, my own professional opinion would be, it would 
be more likely than not there is some kind of bias. It's just a matter of how big and 
what impact it has. [emphasis added]42 

30. Dr. Hait did not identify any study or empirical evidence that shows that any of the 

Actuarial Tools are cross-culturally biased. Although stating in his rep01t that there was no 

40 Hatt Transcript, Leave Response Tab I 4 at 4 I 1-412, referring to his evidence in Frank, supra note 2 I; See also 
Dr. Hart's evidence in Bitternose, supra note 21. 
41 Hart Transcript, Leave Response Tab 14 at425. 
42 Hatt Transcript, Leave Response Tab 14 at 354-355. 
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research evaluating the potential cross-cultural bias of any of the impugned risk assessment tools,43 

Dr. Hart corrected this in direct examination. RefeITing to a research study published in 2013 (the 

"Olver Study"), Dr. Hart agreed there was some evidence, albeit in his view "weak," supporting 

the conclusion that the PCL-R predicts validly for aboriginal offenders. Dr. Hart said that in his 

view the authors of the Olver Study used inadequate research methodologies. 44 Dr. Hart did not 

cite any study or research in support of his view. 

Federal Court Trial Decision 

31. On September 18, 2015, the Trial Judge issued Reasons for Judgment granting Mr. Ewert's 

claim against Canada.45 While accompanied by an "Interim Order,"46 the Trial Judge's decision 

was a final decision regarding Canada's liability to Mr. Ewert. In particular: 

(i) The Trial Judge acknowledged that Mr. Ewert had pleaded his claim "principally as a 

Charter breach" and for breach ofa fiduciary duty. The Trial Judge then stated, "I see 

this case more simply as firstly a breach of a statutory duty."47 The Trial Judge held 

that the CSC had breached its obligation under s. 24 of the Corrections and Conditional 

Release Act, S.C. 1992, c 20 ("CCRA") "to take 'all reasonable steps' to ensure that 

information about Mr. Ewert ... is accurate, up-to-date and complete as possible. "48 

(ii) The Trial Judge held that the use of the Assessment Tools infringes Mr. Ewert's rights 

under s. 7 of the Charter because the Assessment Tools deprive Mr. Ewert of his liberty 

and his security of the person and are "overbroad" and "arbitrary." The Trial Judge 

concluded that the infringement is not justified under s. 1 of the Charter. 49 

(iii) The Trial Judge held that it is unnecessary to address Mr. Ewert's claims under s. 15 

of the Charter and that "[t]he facts in this case are not sufficiently developed to usefully 

engage in the nuanced analysis called for in s. 15. "50 

43 Hart Report, Leave Response Tab 12 at para 19. 
44 Hart Transcript, Leave Response Tab 14 at 374. 
45 Trial Judgment, Applicant's Leave Record Tab 2. 
46 Order of the Federal Court dated September 18, 2015, Applicant's Leave Record Tab 3 ["Interim Order"]. 
47 Trial Judgment, Applicant's Leave Record Tab 2 at para 75-76. 
48 Trial Judgment, Applicant's Leave Record Tab 2 at para 77-84. 
49 Trial Judgment, Applicant's Leave Record Tab 2 at para 86-104. 
50 Trial Judgment, Applicant's Leave Record Tab 2 at para 108. 
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(iv) The Trial Judge dismissed Mr. Ewert's claim for breach of fiduciary duty. 51 

32. Overall, the Trial Judge described the evidence before him as providing "a thin record."52 

On the core factual question of whether the Assessment Tools generated "unreliable or false 

results", the Trial Judge: 

(i) relied on Dr. Hart's evidence and gave Dr. Rice's evidence "little weight;"53 

(ii) did not find that the evidence established on a balance of probabilities that the 

Assessment Tools are unreliable or produce false results or conclusions. Rather, he 

stated that in his view the Tools are "questionable" and may be "susceptible" to 

"cultural bias", concluding that Mr. Ewert had raised "a reasonable challenge" to 

the Assessment Tools. 54 

33. Ultimately, the Trial Judge did not make any conclusive findings regarding the Assessment 

Tools' unreliability. Instead, by way of his "interim order," the Trial Judge put in place a process 

to hear further evidence and submissions from the parties as to how even to go about determining 

reliability in the first place. The Trial Judge stated that "[Mr.] Ewert stands in place for himself 

and all Aboriginal prisoners,"55 and further stated that he "intend[ ed] to issue a final order enjoining 

the use of the assessment tools in respect of the Plaintiff and other Aboriginal inmates until, at a 

minimum, the Defendant conducts or has conducted a study that confoms the reliability of those 

tools in respect of adult Aboriginal offenders."56 

34. The Trial Judge then issued an "Interim Order" which (i) prohibited the use of the results 

of the Actuarial Tools in respect of Mr. Ewert, and (ii) established a process, including a hearing 

at an unspecified future date, to determine "the type, methodology and other relevant matters in 

respect of the study to be conducted to assess the reliability of these psychological tests."57 

51 Trial Judgment, Applicant's Leave Record Tab 2 at para 85. 
52 Trial Judgment, Applicant's Leave Record Tab 2 at para 2. 
53 Trial Judgment, Applicant's Leave Record Tab 2 at para 51. 
54 Trial Judgment, Applicant's Leave Record Tab 2 at paras 74, 80-81 
55 Trial Judgment, Applicant's Leave Record Tab 2 at para 3. 
56 Trial Judgment, Applicant's Leave Record Tab 2 at para 113-114. 
57 Interim Order, Applicant's Leave Record Tab 3. 
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Federal Court of Appeal Judgment 

35. On August 3, 2016 the Federal Court of Appeal (Nadon, Dawson and Webb, JJA) granted 

Canada's appeal from the Interim Order, and dismissed Mr. Ewert's action.58 

36. The Court of Appeal held that the Trial Judge e1Ted in law by finding liability 

notwithstanding that Mr. Ewert had failed to establish his case on the civil standard of a balance of 

probabilities. The Court of Appeal noted that Mr. Ewert's claim, as pleaded, against Canada rested 

on the material allegation of fact that the Assessment Tools are unreliable: 

[19] However, a plaintiff bears the burden of establishing on a balance of probabilities 
the existence of each constituent element of the cause of action asserted by the plaintiff. 

[20] In his third amended statement of claim, Mr. Ewert alleged that the assessment 
tools "generate false results and false conclusions when used on Aboriginal persons" (Third 
Amended Statement of Claim, at paragraph 14). Thus, Mr. Ewert bore the burden of 
establishing these facts on a balance of probabilities. The Federal Court erred in law when 
it required that Mr. Ewert establish only a reasonable challenge to the reliability of the 
results and conclusions generated by the use of the assessment tools in respect of Aboriginal 
persons. 59 

37. The Court of Appeal reviewed the evidence at trial and, in pruticular, Dr. Hart's evidence. 

The Court of Appeal found that the evidence was incapable of supporting Mr. Ewert's factual 

allegations on a balance of probabilities. After quoting at length from Dr. Hart's expert report and 

oral testimony, the Court of Appeal concluded that the evidentiary record was "unequivocal" and 

there was no evidence that cultural bias affected or likely affected the reliability of the Assessment 

Tools in a material way. The Court of Appeal also noted that the Trial Judge's "interim order" 

demonstrated that the Trial Judge found that there was insufficient evidence to prove that the 

Assessment Tools are likely unreliable: 

[26] Read fairly, this evidence falls short of establishing that the assessment tools 
generate, or are more likely than not to generate, false results and conclusions when 
administered to Aboriginal persons. This is because Dr. Hart acknowledges that cultural 
bias may have only a subtle effect on the way a test is used and on the reliability and validity 
of the resulting test scores - the bias might be relatively small and tolerable. 
Notwithstanding this acknowledgement, Dr. Hart did not opine as to the magnitude of the 
impact caused by any cultural bias. Nor was any other evidence led on this point. 

58 Judgment and Reasons of the Federal Court of Appeal dated August 3, 2016 Applicant's Leave Record Tabs 4, 5. 
59 Reasons of the Federal Court of Appeal dated August 3, 2016 Applicant's Leave Record Tab 4 at paras 19-20 
[FCA Reasons]. 
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[271 In the absence of evidence demonstrating that cultural bias affected or is more 
likely than not to affect test usage or the reliabilitv and validitv of the resulting test · 
scores in a material way, Mr. Ewert failed to establish on a balance of probabilities 
that the assessment tools generate or are likely to generate false results and 
conclusions and failed to establish on a balance of probabilities any breach of statutory 
duty on the part of the Correctional Service. 

[28] This conclusion is consistent with paragraph 114 of the reasons of the Federal Court 
where it expressed its intent "to issue a final order enjoining the use of the assessment tools 
in respect of the Plaintiff and other Aboriginal inmates until, at minimum, the Defendant 
conducts or has conducted a study that confirms the reliability of those tools in respect to 
adult Aboriginal offenders". Once the Federal Court concluded that it was uncertain 
whether the assessment tools were reliable in respect of Aboriginal offenders, it ought to 
have dismissed Mr. Ewert's action. The Federal Court could not as a matter of law, grant 
the remedy it did on the basis of an unequivocal evidentiary record. [emphasis added]60 

38. With respect to s. 7 of the Charter, the Cmni of Appeal relied on Canada (Prime Minister) 

v. Khadr, where this Court affirmed the longstanding principle that a plaintiff pursuing a Charter 

remedy "must prove a Charter violation on a balance of probabilities."61 The Court of Appeal 

found that the Trial Judge erred in concluding that CSC had breached Mr. Ewert's rights under s. 

7 of the Charter because Mr. Ewert had, in fact, not proved the allegations on which his Charter 

claims were based. 62 

39. Finally, with respect to Mr. Ewert's claim that his rights under s. 15 of the Charter had 

been breached, Canada, as appellant, did not take issue with the Trial Judge's finding that there 

was insufficient evidence for an analysis under s. 15 of the Charter. However, Mr. Ewert argued 

that the Trial Judge had erred. The Court of Appeal rejected Mr. Ewert's argument. The Court of 

Appeal held that Mr. Ewe1i's s. 15 Charter claim could not have succeeded, in any event: 

[34] I disagree. I see no error in the Federal Court's characterization of the sufficiency 
of the evidence. Mr. Ewe1i failed to establish that the use of the assessment tools generated 
false results and conclusions when administered to Aboriginal persons. In consequence, his 
claim under section 15 of the Charter could not succeed.63 

6° FCA Reasons, Applicanl's Leave Record Tab 4 at paras 26-28. 
61 Canada (Prime Minister) v. Khadr, 2010 SCC 3 at para 21, [2010] 1 SCR 44 citing R v Collins, [1987] 1 SCR 265. 
62 FCA Reasons, Applicant's Leave Record Tab 4 at paras 29-32. 
63 FCA Reasons, Applicant's Leave Record Tab 4 at paras 33-34. 



13 

PART II - QUESTIONS IN ISSUE 

40. The sole issue in this application is whether the Court of Appeal's judgment raises any 

question of public importance so as to meet the threshold for obtaining leave to appeal to this Court. 

PART III - ARGUMENT 

41. The Court of Appeal'sjudgment does not raise a question of public importance. The Court 

of Appeal dismissed Mr. Ewert's action based on the application of settled principles of law in 

respect of the civil standard of proof to the unique evidentiary record in the case at hand. Further, 

Mr. Ewert's leave arguments do not engage with the central issue in this case: the Court of Appeal 

found that the evidence before the Trial Judge could not support a finding of fact that the Actuarial 

Tools were unreliable. In the absence of any such evidence, Mr. Ewert's proposed interpretative 

and policy arguments do not arise. 

A. Court of Appeal's Findings do not Raise an Issue of Public Importance 

42. The Court of Appeal's decision turned on its finding that the Trial Judge erred by failing to 

apply the appropriate standard of proof to the key material fact alleged by Mr. Ewert: that the 

Assessment Tools produced unreliable or false results for aboriginal offenders. The Court of 

Appeal's finding does not give rise to an issue of public impmtance. Rather, it rests on the 

application of established principles regarding the civil standard of proof. Moreover, the 

sufficiency of scientific evidence in respect of the Assessment Tools is a case specific question that 

does not warrant this Court's consideration. 

43. This Comt has oft-affirmed that, in the civil context, facts must be established on the 

standard ofa balance of probabilities. For example, in F.H v. McDougall, this Court stated, "the 

only practical way in which to reach a factual conclusion in a civil case is to decide whether it is 

more likely than not that the event occurred."64 This Court cited with approval Lord Hoffman's 

description of how the standard operates, from In re B (Children): 

If a legal rnle requires a fact to be proved (a "fact in issue"), a judge or jury must decide 
whether or not it happened. There is no room for a finding that it might have happened. The 

64 FHv McDougal/, 2008 SCC 53 at para 44, [2008] 3 SCR41 [FH]. 
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law operates a binary system in which the only values are zero and one. The fact either 
happened or it did not.65 

44. In the same vein, this Court recently affirmed in Tervita Corp. v. Canada (Commissioner 

of Competition), referring to F.H v. McDougall, that "[ m ]ere possibilities are insufficient to meet 

this standard."66 The point is an uncontroversial one: speculative evidence is not probative and 

the alleged fact therefore is not made out. The Court of Appeal applied this same principle in the 

case at hand. 

45. Mr. Ewert's claim rested on the factual allegation that the Assessment Tools generated 

"unreliable or false" results for aboriginal offenders. However, as the Court of Appeal observed, 

the Trial Judge's reasons disclose that the Trial Judge did not find that the evidence established 

that it is more likely than not that the Assessment Tools generated unreliable or false results, either 

for Mr. Ewert or for any other aboriginal offenders. Rather, at best, the Trial Judge found that the 

evidence raised a possibility, which he styled "a reasonable chance." Moreover, paragraphs 113-

114 of the Trial Judge's reasons for judgment and the content of the Interim Order illustrate that 

the Trial Judge ultimately was uncertain even as to what kind of evidence could establish 

unreliability. 

46. The Court of Appeal found that, when the correct standard is applied, the evidence adduced 

at trial was incapable of establishing that the Assessment Tools generated unreliable or false results. 

Even preferring Dr. Hart's evidence to that of Dr. Rice, there was no evidence that the Assessment 

Tools generated unreliable results for aboriginal offenders. Dr. Hart explicitly acknowledged that 

any "cultural bias" in the Assessment Tools may be "so small" as to have no material impact on 

reliability, and he ultimately "did not opine as to the magnitude of the impact caused by any cultural 

bias."67 

47. In addition, and contrary to Mr. Ewert's suggestions in his leave argument, there also was 

no evidence that the Assessment Tools "have not been statistically validated" with aboriginal 

offenders, or that the Assessment Tools "have only been proven valid for general Caucasian 

inmates." Rather, both Dr. Hart and Dr. Rice testified that there is a large body of research 

65 In re B (Children), [2008] UKHL 35 at para 2, cited in FH at para 44. 
66 Tervita Cmp v Canada (Commissioner of Competition), 2015 SCC 3 at para 66, [2015] I SCR 161. 
67 FCA Reasons, Applicant's Leave Record Tab 4 at para 26. 
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supporting the reliability and predictive validity of the Assessment Tools with mixed populations, 

comprising both aboriginal and non-aboriginal offenders. Where Dr. Haii and Dr. Rice differed 

was as to their opinion on use of the Assessment Tools in respect of aboriginal offenders, 

notwithstanding this large body of research. 

48. The Conrt of Appeal's findings on the sufficiency of evidence do not give rise to a question 

of public importance. Sufficiency of evidence is a case specific inquiry. In fact, whenever 

decision-makers consider a psychological risk assessment, they may hear evidence and make 

findings of fact regarding the reliability of assessment tools used by the psychologist who prepared 

that risk assessment. The decision-maker's findings will vary depending on the evidence, which 

may, in turn, vary given the state of general scientific research at that point in time. 

49. The case specific nature of such evidence is exemplified in two recent dangerous offender 

proceedings pursuant to s 753 of the Criminal Code. In R v. Awasis, the sentencingjudge (Bagnall, 

J.) noted that the evidence before him, which included updated testimony from Dr. Hart, was 

different than that before the Trial Judge in Ewert. Judge Bagnall concluded that, on the evidence 

before him, "the actuarial and hybrid measurement tools used to assess Mr. Awasis have been 

demonstrated to be reliable predictors of future risk of recidivism in Aboriginal offenders." 68 In R 

v. Haley, the sentencing judge (Fitch, J.) also heai·d updated testimony from Dr. Haii. Justice Fitch 

rejected Mr. Haley's argument that the results of the Assessment Tools should not be relied upon 

in his case, noting that the evidence before him was that "actuarial risk assessment tools have been 

shown to be moderately predictive, including when they are applied to aboriginal offenders. "69 

B. Mr. Ewert's Leave Arguments do not Raise an Issue of Public Importance 

50. Mr. Ewert's leave memorandum contains a host of legal arguments, including about the 

interpretation of the CCRA, over incarceration of aboriginal persons, criminal sentencing, and 

sections 7 and 15 of the Charter. However, none of these arguments engages the Court of Appeal's 

core rationale: that Mr. Ewert could not prove his claim on the evidence. 

51. Instead, Mr. Ewe1i simply argues as ifthe Comi of Appeal's findings and conclusions were 

not made. Commencing with his "Overview," Mr. Ewert premises his various arguments for leave 

68 Awasis, supra note 21 at para 121. 
69 Haley, supra note 21 at para 258. 



16 

on the assertion that "[t]he Trial Judge found as a fact that ... [the Assessment Tools] are unreliable 

when applied to Aboriginal persons." However, the Court of Appeal found that there was no 

evidence at trial to suppmi such a finding of fact, and the Trial Judge relied on speculation, at best. 

Consequently, the Trial Judge erred by applying an incorrect standard of proof. The Comi of 

Appeal's findings on this issue were based on the evidence, and were determinative. 

52. Having failed to raise any issue, let alone one of public importance, in respect of the Comi 

of Appeal's determinative evidentiary findings, Mr. Ewert's various arguments about other issues 

have no bearing. In addition, as explained below, the arguments Mr. Ewert proposes to raise on 

appeal are misplaced, and concern matters that have already been addressed by way of established 

and uncontentious jurisprudence and policy. 

(i) Interpretation of the CCRA is not an issue of public importance: Mr. Ewert 's reliance on R 
v. Gladue and R v. Ipeelee is misplaced 

53. Mr. Ewe1i's primary argument for leave is that he proposes to rely on this Comi's 

judgments in R v. Gladue70 and R v. Ipeelee 71 "to argue thats. 4(g) of the CCRA imposes a duty on 

decision-makers within CSC to take notice of the unique and different circumstances of Aboriginal 

offenders." Mr. Ewert's argument is misplaced, and does not give rise to an issue of public 

impmiance on the facts of the case at hand. 

54. The principles in Gladue and Ipeelee have no bearing on Mr. Ewe1i's claims in his action 

against Canada. In Gladue and Ipeelee this Court provided guidance as to the requisite factors with 

respect to which a sentencing judge should hear evidence when sentencing an aboriginal offender. 

Gladue and Jpeelee did not concern how the sentencing judge should determine the quality or 

reliability of that evidence. However, Mr. Ewert's action against Canada was squarely about the 

quality of evidence: Mr. Ewert claimed that his rights were breached because, as he alleged, certain 

evidence (the results of the Assessment Tools) was "unreliable or false." Whether the Assessment 

Tools produced unreliable or false results is a question of science, and does not fall to be considered 

on the Gladue factors. None of the jurisprudence cited by Mr. Ewert suggests otherwise. 

70 R v Gladue, [1999] 1 SCR 688 [Gladue]. 
71 Rvlpeelee,2012 SCC 13. 
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55. Further, neither Gladue nor Ipeelee stands for the proposition that a decision-maker should 

omit information, such as a risk assessment, when making a decision in respect of an aboriginal 

offender. To the contrary, in Gladue this Court explicitly held that "a sentencing judge is required 

to take into account all of the surrounding circumstances regarding the offence, the offender, the 

victims, and the community, including the unique circumstances of the offender as an aboriginal 

person."72 It is left for the sentencing judge to weigh this infonnation, including assessing the 

quality of the evidence, based on the record in that case. 73 

56. The disconnect between Mr. Ewert's arguments about Gladue/Ipeelee and the issues in the 

case at hand is perhaps best illustrated by a review of sentencing decisions made by judges and 

other decision-makers applying Gladue and Ipeelee. Such a review discloses that judges and 

decision-makers applying Gladue and Ipeelee may consider - as part of "all the surrounding 

circumstances" - psychological risk assessments in which the assessor relied on one or more of the 

Assessment Tools. 74 As in Awasis and Haley, in each case, the reliability of a risk assessment, the 

reliability of the tools used to assist in preparing that assessment, and what weight to accord the 

assessment will depend on the specific evidence in that case. 

57. The same is true of decisions made by CSC decision-makers. Indeed, it bears noting that, 

Mr. Ewert's proposed issue of public impo1iance - whether CSC decision-makers should take 

notice of the "unique and different circumstances of aboriginal offenders" - is not in contention in 

this case. CSC policy explicitly mandates consideration of this factor in decision-making, for 

example with respect to security classification of an aboriginal offender. 75 In addition, while 

psychological risk assessments are opinions and not decisions, CSC guidelines nonetheless provide 

that psychologists and psychiatrists providing risk assessments with respect aboriginal offenders 

must consider aboriginal social histories and cultural factors. 76 

72 Gladue, supra note 70 at para 81. 
73 Gladue, supra note 70 at para 88. 
74 Bitternose, supra note 21 at para 56-69; Edwards, supra note 21, at paras. 13-17; Wesley, supra note 21, at paras. 
3, 58-61; Awasis, supra note 21 at para 74-87; Haley, supra note 2 I at para 31; Steele, supra note 2 I, at paras. I 8, 
53, 74; Richards, supra note 21, at paras. 59-61; Spilman, supra note 21, at paras. 26-32; R v Mattson, 2014 ABCA 
178; R v Pascal, 2010 ONSC 3187. 
75 CD 705-7, supra note 24, Leave Response Tab 2 at "Annex E". 
76 CD 840, Leave Response Tab 3 at para 12. 
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58. Mr. Ewert's arguments abouts. 24 of the CCRA are likewise misplaced. Mr. Ewert takes 

issue with the proposition that s. 24 is "only triggered by proof by an inmate of CSCs reliance on 

inaccurate information." However, the Court of Appeal's decision did not tum on this proposition. 

Rather, what the Court of Appeal found was that not only was there insufficient evidence to prove 

on a balance of probabilities that the Assessment Tools generated inaccurate results for Mr. Ewert 

or for any aboriginal offender, but in fact there was no evidence "demonstrating that cultural bias 

affected the usage or the reliability and validity of the resulting test scores in a material way."77 

Given the lack of evidence to support Mr. Ewert's allegations, the Court of Appeal concluded that 

Mr. Ewert therefore "failed to establish on a balance of probabilities any breach of statutory duty 

on the part of the CotTectional Service." 

59. In any event, Mr. Ewert mischaracterizes the Federal Courtjurisprndence with respect to s. 

24 of the CCRA. Section 24 is in two pmis: subsection 24(1) states that the CSC shall take "all 

reasonable steps to ensure that any information about an offender that it uses is accurate, up to date 

and complete as possible" and subsection 24(2) sets out a process whereby an offender who 

"believes there is eTI'or or omission" may request that CSC correct that information. With respect 

to s. 24(1 ), in the leading case, Tehrankari, the Federal Court held that, "[t]he purpose of subsection 

24(1) seems clear. Parliament has said in plain words that reliance on eTI'oneous and faulty 

information is contrary to proper prison administration, incarceration and rehabilitation."78 

Notably, in Mr. Ewert's case, there was no evidence to suppo1i a finding that CSC had relied on 

eTI'oneous or faulty information in respect of Mr. Ewe1i. 

60. The principles articulated in Tehrankari flow directly from the text of section 24, and have 

been consistently followed and applied, including by the Court of Appeal. 79 They do not give rise 

to an issue of public importance. 

77 FCA Reasons, Applicant's Leave Record Tab 4 at para 27. 
78 Tehrankari v Canada (Correctional Service), [2000] FCJ No 495 at para 51 [Tehrankari]. 
79 Tehrankari, supra note 78; Scarce/la v Canada (AG), 2009 FC 1272; Begin v Canada (AG), 2008 FC 89; Brown v 
Canada (AG), 2006 FC 463; Russell v Canada (AG), 2006 FC 1209; McMaster v Canada (AG), 2008 FC 647, 
Charalambous v Canada (AG), 2015 FC 1045, aff'd 2016 FCA 177. 
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(ii) Section 7 of the Charter: Mr. Ewert did not discharge the onus to prove the elements of his 

Charter claim 

61. Mr. Ewert argues that this Court should grant leave in order to "co1Tect" what he says was 

the Court of Appeal's enoneous analysis with respect to Mr. Ewe1i's claims that his rights under 

s. 7 of the Charter had been breached. This is not an issue of public importance. It is a trite point 

that this Court is not a court of error. 

62. In any event, the Court of Appeal's s. 7 Charter analysis explicitly followed and applied 

this Court's guidance that a plaintiff seeking a Charter remedy must establish the alleged 

infringement of the Charter rig~ts in question as against the standard of proof of a balance of 

probabilities.80 Mr. Ewert's Charter claims rested on, inter alia, an allegation of fact that the 

Assessment Tools generated "umeliable or false results or conclusions" for Mr. Ewert, because he 

is an aboriginal person. To use the Trial Judge's characterization, Mr. Ewert alleged that hiss. 7 

Charter rights had been infringed because "umeliable tests likely result in umeliable public safety 

risk assessments"81 and "using infirmed factors upon which to make decisions that affect s. 7 rights 

is clearly arbitrary."82 However, as the Comi of Appeal noted, there was no evidence adduced at 

trial that the Assessment Tools are "umeliable" or "infirmed." Thus, on the facts, Mr. Ewert could 

not establish the requisite elements of his claim for Charter relief on a balance of probabilities. 

63. The Court of Appeal's conclusion that, consequently, the Trial Judge erred in finding that 

Mr. Ewert's rights under s. 7 of the Charter had been breached, was based on the facts and does 

not give rise to an issue of public imp01iance. 

(iii) Sufficiency of evidence in support of s. 15 Charter claim is not an issue of public importance 

64. Mr. Ewert argues that leave should be granted because in his view "the findings of fact 

made by the trial judge are sufficient to adjudicate" his claim that his equality rights under s. 15 of 

the Charter have been breached. Mr. Ewert's argument is without merit. First, as explained above, 

sufficiency of evidence is, by definition, a case specific inquiry and not an issue of public 

importance. 

so Canada (Prime Ministe1~ v Khadr, 2010 SCC 3 at para 21, [2010] 1 SCR44; Canada (AG) v Bedford, 2013 SCC 
72 at para 76 [2013] 3 SCR 110 I. 
81 Trial Judgment, Applicant's Leave Record Tab 2 at para 97. 
82 Trial Judgment, Applicant's Leave Record Tab 2 at para 104. 
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65. Second, Mr. Ewert's argument overlooks the key point in this case: there was no evidence 

that the Assessment Tools are unreliable, or that they operate in a discriminatory manner, in respect 

of aboriginal offenders. In particular, both Dr. Rice and Dr. Hart testified that they are unaware of 

any research concluding that the Assessment Tools produce unreliable or false results in respect of 

aboriginal offenders. To the extent the Trial Judge made findings of fact about "susceptibility" to 

"cultural bias," he did so based on speculation. 

66. Consequently, as the Comi of Appeal held, Mr. Ewe1i's s. 15 claim "could not succeed." 

There was no evidence that could prove the requisite facts to establish that Mr. Ewert's equality 

rights under s. 15 of the Charter had been infringed. This was an evidentiary issue, and does not 

merit this Court's consideration. 

PART IV - SUBMISSIONS ON COSTS 

67. This case presents no reason to depmi from the usual convention that costs follow the event. 

PART V - NATURE OF ORDER SOUGHT 

68. The Respondent requests that this application for leave be dismissed with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated this 1st day of November 2016, at Vancouver, British Columbia. 

eli Sokhansanj 
el the Respondent 

. ~~~&~LY-" 
Liliane Bantourakis 
Counsel for the Respondent 
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