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PART I – OVERVIEW AND STATEMENT OF FACTS 

 

Overview 

1. This case is about the Correctional Service of Canada’s (“CSC”) reliance on actuarial test 

scores produced by psychological assessment tools used on Aboriginal offenders and whether 

such reliance is contrary to the Canadian Charter of Rights and Freedoms (“Charter”).  

2. The Corrections and Conditional Release Act, S.C. 1992 c.20 (“CCRA”) directs CSC, in 

the course of its decision-making, to rely only on reliable, accurate and up to date information 

about an offender. This is the effect of s.24(1) of the CCRA which states as follows: 

24 (1) The Service shall take all reasonable steps to ensure that any information about an 

offender that it uses is as accurate, up to date and complete as possible. 

3. In addition to this generalized statutory obligation, s.4(g) of the CCRA directs that all 

correctional policies, programs, and practices must respect and be responsive to cultural 

differences and special needs of Aboriginal offenders.  

4. In determining whether reliance on actuarial test scores produced by psychological 

assessment tests violates the Charter rights of Aboriginal offenders, this Court will be required 

to articulate the scope and content of these statutory obligations and determine how they apply in 

a Charter context.  

5. The appellant, Jeffrey Ewert, is an Aboriginal offender serving a life sentence in 

Canada’s prison system. He has been in custody for thirty years at this point and was eligible for 

parole over twenty years ago. The appellant commenced an action in Federal Court claiming that 

the use of five psychological assessment tools are not known to be reliable for Aboriginal 

offenders and that the use of and reliance on such tools violated his Charter rights under ss.7 and 

15. 

6. The trial judge heard an extensive body of expert evidence which established that the 

assessment tools were created using primarily Caucasian data and that there was a risk of cross-

cultural statistical bias when used on Aboriginal inmates.  Indeed, the trial judge heard evidence, 

and accepted as a fact, that CSC has been aware of the risk of cross-cultural bias for over a 

decade, but had not conducted the statistical research necessary to validate the tests for 
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Aboriginal inmates. The trial judge also accepted that CSC had even discontinued use of one of 

its own security assessment tools, known as the Security Information on Recidivism (the “SIR”), 

for Aboriginal offenders due to the same risk of cross-cultural bias. However, despite 

discounting reliance on the SIR, CSC continued to use the test scores from the other five 

assessment tools on Aboriginal offenders.  

7. The trial judge found that CSC’s reliance on the assessment tools deprived Aboriginal 

offenders of their liberty and security of the person in a manner that was overbroad and arbitrary 

under s.7 of the Charter. He held that if the purpose of using such tools was to accurately and 

reliably predict an offender’s risk, then using tools that are not known to be reliable for 

Aboriginal offender was both arbitrary and overbroad.  In divining the purpose of CSC’s use of 

the assessment tools, the trial judge rightly had regard to s.24(1) of the CCRA, which directs 

CSC to only rely on information concerning an offender that is as reliable and accurate as 

possible.  

8. The Federal Court of Appeal overturned this finding. The Court of Appeal found that the 

trial judge failed to determine whether the appellant had established on the balance of 

probabilities that the assessment tools actually generated false and inaccurate scores. Because the 

evidence did not establish that – and indeed the appellant never staked his case on such a claim – 

the Court of Appeal decided the trial judge could not have found any Charter violations.  

9. The appellant submits that the Court of Appeal was wrong to apply the civil standard of 

proof in this way. In particular, the Court of Appeal got it wrong by failing to appreciate that this 

is a case about arbitrariness/overbreadth under s.7 of the Charter as informed by the statutory 

obligations in the CCRA, which impose on CSC a positive duty to ensure that it relies on 

accurate and reliable information, respect cultural difference and respond to the needs of 

Aboriginal inmates. 

10. The appellant submits that it is overbroad, arbitrary and infringes the fundamental 

principle of justice that the state must obey the law for CSC to deprive inmates of liberty or 

security of the person due to reliance on actuarial tools that are not known to be reliable.  This 

appeal rests on the assertion that, under the CCRA and under the Charter, it is unreasonable to 

rely on test scores that are not known to be reliable. 
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11. When the actuarial test scores are known to be accurate for non-Aboriginal inmates and 

not known to be accurate for Aboriginal people, then relying on the test scores equally for 

Aboriginal and non-Aboriginal inmates does not afford Aboriginal inmates equal protection and 

benefit of the law.  Particularly where, as here, there is a statutory duty on CSC under s.4(g) of 

the CCRA to respect cultural difference and respond to the special needs of Aboriginal inmates, 

meting out the same treatment to different peoples contravenes s.15 of the Charter.  

Statement of Facts 

12. The appellant is an Aboriginal offender serving a life sentences for second-degree murder 

and attempted murder. The appellant has been in the federal correctional system for the past 30 

years in various institutions throughout Canada. 

13. The appellant's civil action before the Federal Court of Canada challenged CSC's reliance 

on numerical scores generated by certain actuarial tools -- the Hare Psychopathy Checklist 

Revised (“PCL-R”), the Violence Risk Appraisal Guide (“VRAG”), the Sex Offender Risk 

Appraisal Guide (“SORAG”), the Static-99 and the Violence Risk Scale - Sex Offender (“VRS-

SO”) (the “Impugned Tools”). The appellant claimed that the Impugned Tools deprived him and 

other Aboriginal inmates of their liberty and security of the person.  As stated in paragraph 14 of 

the Second Amended Statement of Claim: 

14. The Assessment Tools were designed and tested for reliability using 

background information and data sets dealing exclusively or predominantly with 

persons, offenders and inmates who are not Aboriginal.  There is not and has 

never been any research, demonstration, evidence or proof of the reliability of the 

results and conclusions generated by the application of each of the Assessment 

Tools to Aboriginal persons.  The results and conclusions generated by the 

Assessment Tools in relation to Aboriginal persons are of unknown reliability.  In 

the alternative, the Assessment Tools generate false results and false conclusions 

when used on Aboriginal persons.1 

14. The appellant asserted that use of and reliance on the numerical scores produced by the 

Impugned Tools in respect of Aboriginal inmates violated ss.7 and 15 of the Charter.  He sought 

declaratory and injunctive relief under s.24(1) of the Charter. 

                                                           
1 Appeal Book in Federal Court of Appeal (“AB”), Vol.1, p.69. Note that the appeal record 

before the Federal Court of Appeal, containing 20 volumes and 7146 pages, has been filed 

electronically pursuant to rule 38.1 of Rules of the Supreme Court of Canada.  
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15. The appellant identifies as Métis. He was born to a Métis mother and his father was a 

British serviceman. When he was six-months old, he was adopted to a Caucasian family who 

lived in the suburban British Columbia city of Surrey. The trial judge found that the appellant 

stood in for Aboriginal inmates although he was “no poster person for Aboriginal people”.2  The 

appellant’s early life was “tragic”. His adoptive father was an alcoholic; his adoptive mother was 

psychologically unstable and abusive. The trial judge found that the appellant experienced 

racism and discrimination both in the family home and at school.3 

16. The appellant has served most of his sentence in maximum security institutions. For the 

remainder of the time, he has been placed in medium security institutions, where he remains 

today.4 The appellant was first eligible for day parole (release in the community with a direction 

to reside at a designated half-way house) in 1996. He has been eligible for full parole since 

1999.5 

17. The appellant testified on his own behalf.  The trial judge also heard evidence from Dr. 

Larry Motiuk, a senior policy-maker and researcher employed by CSC. The respondent did not 

seek to qualify Dr. Motiuk as an expert witness.   

18. The trial judge also heard evidence from two experts: Dr. Stephen Hart, who was called 

by the appellant; and Dr. Marnie Rice, who was called by the respondent. In addition to these 

witnesses, a voluminous record of various correctional records, reports, as well as a series of 

psychological and psychiatric assessments pertaining to the appellant were filed with the court. 

19. The key factual defences advanced by the respondent were: (a) that CSC did not rely on 

the numerical scores to the detriment of the appellant's liberty or security of the person, and (b) 

even if CSC relied on the numerical scores there is no risk of cross-cultural bias in using the 

Impugned Tools on Aboriginal persons. 

 

 

                                                           
2 Appellant's Record (“AR”), FC Decision (“FCD”), Tab 1, para.4 
3 AR - FCD, Tab 1, para.6 
4 AR-FCD, Tab 1, para.2 
5 AR-FCD, Tab 1, para.7 
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The trial judge’s order, findings of fact and legal analysis 

20. A final order has not been made by the trial judge.  On September 18, 2015, after hearing 

the evidence at trial, the trial judge made the following Interim Order:6 

1. The Defendant is enjoined, until further order, from using in respect of the 

Plaintiff, the assessment tools’ result of any and all PCL-R, VRAG, SORAG, 

Static 99 and VRS-SO; and 

2. The parties shall, within 30 days of this Order, file written briefs in respect of 

the type, methodology and other relevant matters in respect of the study to be 

conducted to assess the reliability of these psychological tests in respect to 

adult Aboriginal offenders. Such written briefs shall also address the timing, 

place and nature of evidence to be considered at a hearing to finalize the order 

in this matter. 

21. The trial judge concluded that CSC’s use of and reliance on the Impugned Tools was 

inconsistent with the principles in s.4(g) of the CCRA, violated s.24(1) of the CCRA, and 

constituted an overbroad and arbitrary denial of the appellant’s right to liberty and security of the 

person contrary to s.7 of the Charter.  

22. In pronouncing the Interim Order, the trial judge accepted the evidence of Dr. Hart that 

there is a risk of cross-cultural statistical bias when using the numerical scores produced by the 

Impugned Tools on Aboriginal inmates, and rejected the evidence of the respondent's expert, Dr. 

Rice.  The trial judge concluded that CSC had relied on the numerical scores produced by the 

Impugned Tools in making decisions about security classification and escorted temporary 

absences, which are a prelude to parole.  The trial judge made the following findings of fact 

which due to their importance are outlined in detail: 

[27]  Actuarial tests, like the ones in issue, are susceptible to four types of cross-

cultural bias – conceptual variance, structural variance, metric variance and 

predictive variance. 

[28]  Because of the significant cultural differences between Aboriginal and non-

Aboriginal Canadians, the actuarial tests at issue in this action are more likely 

than not to be “cross culturally variant”. … 

[31]  Particularly important is Hart’s opinion that given the pronounced 

differences between Aboriginal and non-Aboriginal groups, he would not apply 

                                                           
6 Interim Order, AR, Tab 2 
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the scores derived from the PCL-R, VRAG, SORAG, Static 99 or VRS-So to 

Aboriginal persons which includes the Plaintiff. 

[32]  Hart’s evidence exhibited the type of balance that the Court found helpful.  

Rather than reject these actuarial tests out of hand, Hart suggested that the better 

approach was to have a structured clinical assessment of an Aboriginal offender 

which would include some consideration of the information derived from the 

actuarial tests in the totality of the circumstances of what is known about the 

offender. 

[33]  A key issue in this litigation is the importance of these actuarial test scores.  

While Dr. Hart would contexualize and approach them with caution, Dr. Rice, on 

behalf of the Defendant, saw the scores as determinative.  Dr. Motiuk tried to de-

emphasize their importance, but Ewert’s experience shows that the scores are 

important and contribute to the decisions made affecting key aspects of his 

incarceration. 

[34]  Dr. Hart testified that there were three ways to establish that an actuarial test 

was free from cross-cultural bias, which is important in addressing the reliability 

concerns of the Plaintiff and the remedy that the Court could order: 

1) confirmatory factor analysis (which confirms whether the factors look 

the same in different groups); 

2) metric analysis or Item Response Theory (which assesses whether the 

same things are measured in the same way); and 

3) predictive analysis (statistical regression analysis to examine the slopes 

and intercepts of statistical relationships).  .. 

  [36] None of these types of analyses have been completed on the subject   

  of the actuarial tests. 

[37]  The only study of the PCL-R on Aboriginal inmates is the Olver Study, 

published in 2013.  The Olver Study was produced by Dr. Rice, although neither 

she nor any other witness was involved in the study or could speak to it on a first-

hand basis.  While the Olver Study may fall within the hearsay exception to 

expert evidence, its weight in this case is questionable. 

[38]  The Olver Study suggested that the PCL-R did validly predict for Aboriginal 

people.  Dr. Hart discounted the Olver Study because of its small sample size and 

failure to examine predictive variance of Factor 1 which calls into question the 

validity of the total scores as a valid indicator of future behaviour. 

[39]  The Over Report concluded based on the statistics in the study that the 

predictive power of the PCL-R with respect to recidivism was primarily attributed 

to what is called Factor 2.  Factor 1 was found to have no predictive value. 

[40]  The issue raised by this conclusion is that both Factor 1 and Factor 2 are 

combined and used in the PCL-R scores relied on by CSC. 

[41]  The conclusion from Dr. Hart’s expert report is that the actuarial tests are 

not sufficiently predictably reliable for Aboriginals because of the cultural 
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variance or bias of the tests.  Dr. Rice, the Defendant’s expert, did not overcome 

the essential features of Dr. Hart’s Report. … 

[43]  Dr. Rice’s opinion was the subject actuarial tests are a reliable and valid 

predictor of the future risk of recidivism.  She was of the view that clinical 

judgment was demonstrably inferior to the impugned assessment tools.  She saw 

no basis for cultural bias in these assessment tools.  … 

[48]  Dr. Rice’s absolutist view of the merits of the test scores is difficult to 

accept.  The Court prefers the more balanced opinion of Dr. Hart. 

[49]  Dr. Rice relied heavily on the 2002 Dempsey Report to support her view that 

the VRAG and SORAG were reliable in respect to Aboriginal offenders.  That 

Report was an unpublished master’s thesis from the University of Leicester, 

which had a very small number of Aboriginal data points and very low predictive 

power.  In fact, Dr. Rice disavowed the narrative and analysis in the paper, but 

accepted the numerical scores.  Such selective reliance undercuts the force of her 

opinion. 

[50]  Dr. Rice also relied on the Olver Study, discussed earlier, for the proposition 

that the PCL-R was equally reliable for Aboriginal offenders.  However, the Olver 

Study shows that the PCL-R Factor 1 scores are not a reliable predictor of 

recidivism in Aboriginal offenders – the notion of PCL-R Factor 1 as “junk”.  In 

fact, Factor 2 scored as less predictive for Aboriginal inmates than for others. 

[51]  In this regard, Dr. Rice’s evidence more closely aligned with that of Dr. Hart 

with respect to Factor 1.  Importantly, it was her view that to use the PCL-R, one 

had to use Factor 1 and Factor 2 together.  Given the weaknesses of Factor 1, it is 

difficult to see how combining one unreliable element with one reliable element is 

cause to have faith in the predictive value.  Dr. Rice did not explain this 

inconsistency. 

[52]  It is the Court’s conclusion that Dr. Rice’s evidence, on this case, cannot be 

accepted except where it is consistent with Dr. Hart’s.  Little weight can be given 

to this testimony. 

[53]  In summary, Dr. Hart’s evidence that the actuarial tests are not good 

predictors of recidivism in Aboriginals – that they suffer from cultural bias – is 

preferred and accepted. 

[54]  The importance of those tests to Ewert’s situation is evident.  As Factor 1 of 

the PCL-R is not reliable, and Ewert tested 100% and 98% on that Factor, his 

Factor 1 PCL-R scores are unreliable.  Significantly, given Ewert’s Factor 2 

scores were 51% and 61%, on that Factor, Ewert is a “normal” or “average” 

inmate. 

[55]  The result is that if Factor 1 alone is considered, Ewert scores at the highest 

psychopathic level.  If Factors 1 and 2 are averaged, Ewert scores at moderate to 

high risk and is above the cut-off grade for psychopathic designation. 

  [56]  The expert evidence establishes that the test scores, in and of themselves,  

  ought not be relied upon... 
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[58]  The evidence establishes that psychologists and CSC rely on the actuarial 

test scores.  The scores matter.  The initial scores, as found by O’Mahoney, 

carried forward through Ewert’s term in prison.  The score is like branding – hard 

to overcome.  This is unsurprising, since all types of institutions in society use 

testing scores that have the tendency to follow the test subject throughout their 

life in the relevant institution. ... 

[62] Ewert has been rated as either a medium or maximum public safety risk.  The 

constant in all of these ratings has been the psychological assessment which relies 

in part on the actuarial test scores.  This is true, for example, of the 2003, 2005, 

2010(2), 2012 and 2014 security classifications. 

[63]  The Defendant asserts that Ewert’s Custody Rating Scale [CRS] is not 

reliant on these test scores and that his problems stem from the CRS, not the 

security classification.  However, given that the repeated reliance on these scores 

in the context of assessing public safety risk, it is hard to accept that they play no 

role or only a minor role in the public safety risk assessment.  If the scores were 

immaterial, one wonders why they appear again and again in CSC decision 

making. ... 

[70]      While Dr. Motiuk attempted to de-emphasize the role of actuarial tests, 

his viewpoint was at odds with Dr. Hart's evidence that it was common practice 

within CSC to use actuarial results on Aboriginal inmates to assess risk of 

violence and psychopathy.  I prefer Dr. Hart's evidence because Dr. Hart is closer 

to the actual experience at institutions and is more objective.  I say this without 

suggesting any criticism of Dr. Motiuk. ... 

  [72]           In regards to research, Dr. Motiuk spoke of unfulfilled research plans  

  impacted by budgetary concerns. There was no evidence that CSC had completed  

  the research referred to by Justice Beaudry in Ewert v Canada (Attorney   

  General), 2007 FC 13 (CanLII), 306 FTR 234, and anticipated by the Federal  

  Court of Appeal in the appeal of Justice Beaudry’s decision (Ewert v Canada  

  (Attorney General), 2008 FCA 285 (CanLII), 382 NR 370). 

  [73]           Dr. Motiuk was aware of concerns about cultural bias in assessment tools. 

  CSC does not use its GSIR (General Statistical Information on Recidivism Scale)  

  in respect to Aboriginal offenders for this reason. 

  [74]           In the context of research, since 2000, the reliability of these assessment  

  tools has been in issue with respect to Aboriginal offenders. The prohibition  

  against the use of the GSIR is an acknowledgement of the existence of cultural  

  bias. Other countries, including the UK, the USA and Australia, have all   

  conducted research to ensure that their psychological assessment tools are reliable 

  in respect to cultural minorities. 

  Summary 

   [75]           The Plaintiff has established that the assessment tools and actuarial tests  

  are susceptible to cultural bias and therefore are unreliable. He has further   

  established that these tests are used in making decisions, and are a contributing  

  factor in decisions that have had an adverse impact on his incarceration. 

https://www.canlii.org/en/ca/fca/doc/2008/2008fca285/2008fca285.html
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23. The trial judge stated that he saw the case firstly and simply as a case of statutory 

breach.7   

24. After setting out CSC’s statutory obligations in ss.4(g) and 24(1) of the CCRA, he found 

that “[i]n relying on questionable tests and in failing to ensure that the tests are reliable, CSC has 

not taken ‘all reasonable steps’ to ensure that that information about Ewert (or potentially other 

Aboriginal prisoners) is accurate, up-to-date and as complete as possible.”8  The trial judge 

specifically found that: “[i]t is not necessary, on this issue, for the Plaintiff to establish 

definitively that the tests are biased; it is sufficient if he raises a reasonable challenge to their 

reliability pursuant to the aforementioned statutory requirements.”9   

25. The trial judge then engaged in the following legal analysis in respect of s.7 of the 

Charter, which was interspersed with additional findings of fact: 

[88]           Liberty and security of the person are engaged because the assessment 

tools are used to restrict or deprive the Plaintiff’s liberty. The assessment tools are 

used by decision makers not just as part of the security classification process by 

which Ewert can move between more or less internal freedom, but also in 

decisions regarding release outside prison. 

[89]           By negatively impacting ETA requests, which allow a temporary absence 

from prison, and by making parole virtually impossible to obtain, the Plaintiff’s 

liberty interests are negatively engaged. 

[90]           The Defendant contends that there is no causal connection, or insufficient 

causal connection, between these deprivations and the use of the assessment tools. 

However, as held in Canada (Attorney General) v Bedford, 2013 SCC 72, [2013] 

3 SCR 1101 [Bedford], the impugned action (the use of the assessment tools) need 

not be the dominant cause of the prejudice. 

[91]           As outlined in the Background, the assessment tool scores played, at the 

very least, a contributing role in the adverse decisions. One cannot escape that 

Ewert’s own behaviour, at times, was a contributing cause; however, the 

assessment tools always played a significant role, either directly or indirectly. 

[92]           Nor can one ignore the impact on the Plaintiff’s “security of the person” 

by being labelled psychopathic. Instances of this labelling and its impact are set 

out in the Background. 

                                                           
7 AR-FCD, Tab 1, para.77 
8 AR-FCD, Tab 1, para.81 
9 AR-FCD, Tab 1, para.82 
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[93]           The Plaintiff argues that the deprivations of s 7 Charter rights are not in 

accordance with the principles of fundamental justice because the use of the 

assessment tools violates fundamental justice principles of a) overbreadth; b) 

arbitrariness; c) the principle of parity or equality; and d) statutory 

convention/rule of law. 

[94]           The reliance on the assessment tools in decision making raises the 

important fundamental justice principles of overbreadth and arbitrariness. 

[95]           As held in Bedford, these two concepts overlap but remain distinct. What 

they share is the absence of a connection between the objective of the impugned 

state action and the s 7 deprivation. 

[96]           Dr. Motiuk accurately described that the purpose and objective of CSC’s 

decision making and risk assessment is to “reliably predict an offender’s risk of 

reoffending as accurately as possible in the interests of public safety”. The 

purpose and objective is buttressed by s 24(1) of the Act. 

[98]           While there is no evidence that CSC’s use of these tools is unreasonable 

in respect to non-Aboriginal inmates, their use in respect to Aboriginal inmates 

overshoots the objective because unreliable tests likely result in unreliable public 

safety risk assessments. 

[99]           The evidence, particularly from Dr. Hart, is that there was no evidence 

that the scores and the conclusions flowing from the assessment tools (especially 

the PCL-R) as accurately or reliably predict recidivism in Aboriginal offenders as 

they do in non-Aboriginal offenders. Even Dr. Rice concurred that there was 

sufficient reason to conclude that the actuarial scores were less reliable for 

Aboriginal inmates. She also raised the issue of unreliable Factor 1 scores. 

[100]      The Plaintiff has established that PCL-R scores for Aboriginal offenders 

ought not to be relied upon because: 

 •                     the likelihood of cross-cultural bias; 

 •                     the absence of evidence or research that the PCL-R scores are 

 valid for Aboriginals; and 

 •                     the PCL-R test was developed based on a predominantly 

 Caucasian population and is vulnerable to conceptual variance. Even Dr. 

 Rice’s reliance on PCL-R was based on her assumption that because the 

 PCL-R sampled a wide population, some Aboriginal content was inherent 

 in the test. 

[101]      There is no question that the assessment tools were used without 

qualification or caution despite the long-standing concerns about their reliability. 

[102]      Therefore, the continued use of the assessment tools is overbroad of the 

purpose and objective of the legislation and of CSC’s decision making 

responsibilities. ... 
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 [103]      As held in Bedford, arbitrariness arises where there is no connection 

between the purpose of the impugned state action and the impacts on the 

individual. 

The effect of CSC’s unqualified reliance on the risk assessment tools for 

Aboriginal inmates when there is no evidence of predictive validity is inconsistent 

with the objective of accurately predicting risk, and/or is unnecessary to achieve 

that objective. 

26. Because he found that reliance on the Impugned Tools was arbitrary and overbroad under 

s.7 of the Charter, the trial judge found that it was unnecessary to further address whether the 

state’s duty to comply with the law was itself a principle of fundamental justice under s.7. 

Accordingly, he did not decide whether CSC’s contravention of ss.4(g) and 24(1) of the CCRA 

constituted a breach of the principles of fundamental justice.10 

27. With respect to the s.15 claim, the trial judge concluded that the facts were not 

sufficiently developed to usefully engage in the nuanced analysis called for in a s.15 analysis.11 

Before the Federal Court of Appeal 

 

28. The respondent appealed the trial judge’s Interim Order to the Federal Court of Appeal. 

That appeal was heard and decided before the trial judge could make his decision on the final 

remedy. 

29. The Court of Appeal found that the trial judge erred in law by failing to address or apply 

the civil standard of proof to each constituent element of the cause of action asserted by the 

appellant.12  In so doing, the Court of Appeal relied on the last sentence of paragraph 14 of the 

appellant Second Amended Statement of Claim, where he pleaded: “[i]n the alternative, the 

Assessment Tools generate false results and false conclusions when used on Aboriginal 

persons.”13 The Court of Appeal concluded that the trial judge’s finding of fact did not support 

this alternative pleading, finding as follows: 

 

                                                           
10 AR-FCD, Tab 1, paras.107-108 
11 AR-FCD, Tab 1, at para.109 
12 AR - Federal Court of Appeal Decision (“FCAD”), Tab 3, at para.19 
13 AR -FCAD, Tab 3, at para.20 
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    [21]  In the absence of evidence establishing, on a balance of probabilities, that  

    the assessment tools produce or are likely to produce false results and   

    conclusions, the Federal Court could not find that the Correctional Service failed  

    to take all reasonable steps to ensure that information about Aboriginal offenders  

    was as accurate as possible. 

30.  Having determined that the alternative pleading amounted to the cause of action itself, 

the Court of Appeal found that there was an “equivocal evidentiary record” which “fell short” of 

establishing that the assessment tools “generate false conclusions, or are more likely to generate 

false conclusions”: 

[26] Read fairly, this evidence falls short of establishing that the assessment tools 

generate, or are more likely than not to generate, false results and conclusions when 

administered to Aboriginal persons. This is because Dr. Hart acknowledges that cultural 

bias may have only a subtle effect on the way a test is used and on the reliability and 

validity of the resulting test scores - the bias might be relatively small and tolerable. 

Notwithstanding this acknowledgement, Dr. Hart did not opine as to the magnitude of the 

impact caused by any cultural bias. Nor was any other evidence led on this point. 

[27] In the absence of evidence demonstrating that cultural bias affected or is more likely 

than not to affect test usage or the reliability and validity of the resulting test scores in a 

material way, Mr. Ewert failed to establish on a balance of probabilities that the 

assessment tools generate or are likely to generate false results and conclusions and failed 

to establish on a balance of probabilities any breach of statutory duty on the part of the 

Correctional Service. 

 

[28] This conclusion is consistent with paragraph 114 of the reasons of the Federal Court 

where it expressed its intent “to issue a final order enjoining the use of the assessment 

tools in respect of the Plaintiff and other Aboriginal inmates until, at minimum, the 

Defendant conducts or has conducted a study that confirms the reliability of those tools in 

respect to adult Aboriginal offenders”. Once the Federal Court concluded that it was 

uncertain whether the assessment tools were reliable in respect of Aboriginal offenders, it 

ought to have dismissed Mr. Ewert’s action. The Federal Court could not as a matter of 

law, grant the remedy it did on the basis of an unequivocal [sic] evidentiary record. 

31. The Court of Appeal made no finding concerning paragraph 14 of the Second Statement 

of Claim, where the appellant pleaded that the Impugned Tools, when they are used on 

Aboriginal inmates, generate test scores of unknown reliability. 

 

32. The Court of Appeal overturned the trial judge’s finding that reliance on the Impugned 

Tools was arbitrary and overbroad under s.7 of the Charter: 
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 [31]  In my respectful view, by relying on the absence of evidence proving the reliability 

 of the assessment tools, the Federal Court erred in law by failing to require Mr. Ewert to 

 establish his claim on a balance of probabilities.  Moreover, as explained above, when the 

 expert evidence of Dr. Hart is read in its entirety it is, as a matter of law, insufficient to 

 establish on a balance of probabilities that the assessment tools generate results that are 

 inaccurate or unreliable in a material way. 

 [32]  It follows that the Federal Court erred by failing to conclude that Mr. Ewert failed to 

 establish a violation of his section 7 rights on a balance of probabilities.  It further 

 follows that I need not consider the other errors in the section 7 analysis alleged by the 

 Correctional Service.  It is sufficient to say that these reasons should not be seen to 

 endorse the Federal Court's analysis of the liberty and security interests said to be 

 engaged. 

33. The Court of Appeal agreed with the trial judge that the evidence was insufficiently 

developed to grant a remedy under s.15 of the Charter.14 

34. In deciding as it did, the Court of Appeal found that it was not necessary to address the 

content or scope of CSC’s statutory obligations in ss.4(g) and 24(1) of the CCRA.15 

Dr. Hart’s evidence 

35. It is necessary to set out Dr. Hart’s evidence in some detail because the Federal Court of 

Appeal engaged in a redetermination of the facts within the frame of the appellant’s alternative 

pleading (that the test scores are inaccurate or false) rather than the appellant’s primary position 

(that the test scores are not known to be accurate).  Upon review of Dr. Hart’s evidence, it is 

apparent that his evidence was exclusively oriented to the appellant’s primary position. 

36. Dr. Hart testified that not all risk assessment instruments are actuarial. Other tools are 

termed structured clinical judgment tools (“SCJ tools”). Structured clinical judgment relies on a 

foundation of research to inform which risk factors to pay attention to in a given case and how 

much weight to assign to those factors, and builds to a set of qualitative opinions regarding the 

psychology and risks posed by an inmate.  Unlike actuarial tests, SCJ tools do not purport to 

assign a numeric probability of recidivism.16 

                                                           
14 AR-FCAD, Tab 3, at para.33 
15 AR-FCAD, Tab 3, at para.14 
16 AB, Vol.19, p.6690 
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37. The most widely used actuarial tool, and the most frequently discussed in this case, is the 

PCL-R. In administering the PCL-R, the evaluator assigns a numerical value (from 0-2) to 

twenty separate personality traits or behaviours, which are divided into two columns (“Factor 1” 

and “Factor 2”). The assessor adds up the values assigned to each factor and arrives at a 

percentile figure (0th-100th) under each column. The assessor then combines and averages the 

two percentiles from both columns and arrives at an overall score or percentile (0th-100th). That 

total score then signifies whether, in comparison to the general inmate population, psychopathy 

is present in a person or not, and with that, an attendant risk of violence posed by that person.  

38. In the appellant’s case, his Factor 1 score was assessed on two separate occasions as 

being 100% and 98%, which signifies the highest level of psychopathy. In contrast, his Factor 2 

score was assessed at 61% and 51%, which signifies a score within the “normal” range for an 

inmate and is not suggestive of the presence of psychopathy. When the two scores are combined 

or averaged, however, the appellant is considered above the cut-off rate for psychopathy and is 

thus considered a “psychopath” with a moderate to high risk for violence.17 

39. The PCL-R is significant because it informs how others actuarial risk assessment tools 

work, namely, the VRAG and the SORAG. Those tools incorporate the PCL-R scores as their 

most heavily weighted items in order to determine the risk of sexual and violent recidivism. The 

VRAG and the SORAG assign probabilities, expressed on a percentage basis, that the offender 

will commit a new violent or sexual offence. In this respect, the predictive power of the VRAG 

and the SORAG is derived from the PCL-R score itself.18 

40. Dr. Hart testified that because of the significant cultural differences between Aboriginal 

and non-Aboriginals, the actuarial tests were more than likely to be “cross culturally variant”. In 

the case of Aboriginal peoples, he testified there are significant differences in history, language, 

child-rearing, beliefs, attitudes, norms, history of victimization, substance use, employment, 

income, and housing. He testified that actuarial tests are susceptible to different types of cross-

cultural biases. 

                                                           
17 AB-FCD, Tab 1, para.55 
18 AB-FCD, Tab 1, para.21 
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41. Dr. Hart testified that there was a significant risk of cross-cultural variance or statistical 

invalidity19 in the use of all the impugned assessment tools. Dr. Hart testified that it would be 

more likely than not that there would be some kind of cross-cultural bias (statistical “variance”) 

in the test scores derived through the various tools.20  Dr. Hart distinguished between reliability, 

which is the extent to which test scores fluctuate over time or across different test users, and 

validity, which refers to the accuracy or meaningfulness of test scores.21  He testified that test 

users and test developers are required to ensure that test scores are invariant to the extent that is 

reasonable and necessary for a given use,22 and that risks of variance are higher for psychological 

tests (involving language, ideas and beliefs) than for physiological tests.23   

42. Dr. Hart testified that the higher the stakes of an evaluation, the greater the expectation 

within the psychological profession that test scores be reliable and valid.24  Dr. Hart also testified 

that there was a risk that the test scores fell prey to the fallacy of division, which is a false 

assumption that because a pattern holds true in a large group, that the same pattern holds true for 

all the individual sub-groups that constitute the group.25 

43. Dr. Hart also testified that, despite the significant risk of cross-cultural bias in the 

assessment tools for Aboriginal inmates, they could be validated as “invariant” or “non-biased” 

using well-known statistical methods.26  There are four key methods to validate the PCL-R, 

VRAG, SORAG, Static-99 and VRS-SO as invariant across cultures, each of which corresponds 

                                                           
19 Dr. Hart distinguished between four types of statistical variance: conceptual, structural, metric 

and predictive: AB, Vol.19, p.6636-6640.  Dr. Hart's evidence is that when a test meets all of 

those criteria, we can have faith that we can use the test with a reasonable degree of certainty or 

confidence. 

20 AB, Vol.19, p.6645 
21 AB, Vol.19, p.6636-7 
22 AB, Vol.19, p.6641 
23 AB, Vol.19, p.6641-6642 
24 AB, Vol.19, p.6645-6646 
25 AB, Vol.19, p.6646-6647 
26 Dr. Hart described these procedures as “very simple rules about what we’re supposed to do” 

with “a set of statistical procedures for how we’re supposed to do it”: AB, Vol.19, p.6670 
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to the different ways that an actuarial test can manifest cross-cultural bias. The following is a 

summary of Dr. Hart’s evidence: 

a. Methods to assess conceptual variance.  Conceptual variance occurs when a 

psychological concept is recognized in one culture but is not recognized in 

another.  Dr. Hart gave the example of some cultures recognizing a distinction 

between depression and anxiety as separate phenomena and other cultures 

conceptualizing depression and anxiety as the same phenomenon.  Methods to 

assess conceptual variance are anthropological. 

b. Methods to assess structural variance.  The concern with structural variance is 

to ensure that the psychological concept being measured has a “tolerably 

identical” pattern of association as between the cultural groups.  Structural 

variance relates to patterns of covariance of numbers within the mathematical 

“factor structure” comprising the measurement tool. The analysis of structural 

variance is Confirmatory Factor Analysis (CFA). 

c. Methods to assess metric invariance.  These are methods to ensure that the 

actuarial test measures in the same way across cultures.  Dr. Hart gave the 

example of the Fahrenheit, Celsius and Kelvin scales for temperature; all of them 

measure the same thing but express the measurement in different ways.  The 

statistical methods to ensure metric invariance include Item Response Theory 

analysis (IRT) and Means and Covariance Structures (MACS).  IRT and MACS 

are mathematical methods of statistical regression or comparison. 

d. Methods to assess predictive variance.  These statistical methods ensure that 

predictions about the future are equally accurate across groups, and include 

comparison of the slope and intercepts of regression lines.27 

44. Dr. Hart testified that, to his knowledge, the 2013 Olver study was the only published 

study that specifically deals with whether the PCL-R is predictive of offending for Aboriginal 

people.28  Dr. Hart testified that the Olver study concludes that Factor 1 of the PCL-R is not 

predictive of recidivism and that Factor 2 is predictive of recidivism.29  However, according to 

the methods used by the authors of the 2013 Olver study, Factor 1 is not culturally variant – this 

aspect of the PCL-R predicts recidivism equally poorly (i.e. not at all) for both Aboriginal and 

non-Aboriginal groups.30  According to the limited methods used by the authors of the 2013 

                                                           
27 Transcript of Dr. Hart, AB, Vol.19, 6636-6640; see also pp.6669-6675 
28 AB, Vol.19, p.6653-6654.   
29 AB, Vol.19, p.6655 
30 AB, Vol.19, pp.6655-6656 
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Olver study, Factor 2 of the PCL-R predicted recidivism well for Aboriginal and non-Aboriginal 

offenders, but somewhat less well for Aboriginal offenders.31 

45. Dr. Hart testified that the 2013 Olver study provided “a little bit of assurance [of 

invariance] but not a lot”32, that it provided “weak evidence of invariance”33 and that it was 

“perhaps helpful but it’s not dispositive”.34  Dr. Hart’s testimony was that the Olver study looked 

at “about half” of the necessary aspects of metric, structural and predictive variance.35  Dr. Hart 

testified that the 2013 Olver study does not look at conceptual invariance.36  Dr. Hart testified 

that the Olver study does Confirmatory Factor Analysis, but the statistical analysis in the Olver 

study did not include Item Response Theory (IRT) and Means and Covariance Structures 

(MACS), which are required to confirm metric invariance.37  Furthermore, of the two relevant 

characteristics of the regression line necessary to ensure predictive invariance – the slope and the 

intercept – the Olver study looked only at the slope and did not look at the intercept.38   Further, 

Dr. Hart testified that because the 2013 Olver study included a relatively small number of 

aboriginal persons (n=318), the study had limited statistical power.39  Overall, Dr. Hart found 

that the Olver study is “informative, but it doesn’t actually offer a strong test of invariance and 

it’s incomplete”.40  Moreover, the 2013 Olver study suggests that the greater the difference 

between Factor 1 and Factor 2 scores, the greater the likelihood that the PCL-R would over- or 

under-predict violence; and there is no good information about the spread between Factor 1 and 

Factor 2 scores for Aboriginal persons.41 

                                                           
31 AB, Vol.19, pp.6657, 6663.  This evidence was further complicated by testimony from both 

Dr. Hart and Dr. Rice that only total PCL-R scores can be considered if the tool is to be used as 

intended: AB, Vol.20, p.6793 

32 AB, Vol.19, p.6664 
33 AB, Vol.19, p.6664 
34 AB, Vol.19, pp.6664-6665 
35 AB, Vol.19, pp.6654, 6664 
36 AB, Vol.19, p.6654 
37 AB, Vol.19, p.6665 
38 AB, Vol.19, p.6665 
39 AB, Vol.19, pp.6666-6668; see also pp.6671-6674 
40 AB, Vol.19, pp.6665-6666 
41 AB, Vol.19, p.6673-6675 
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46. The Olver study results regarding Factor 1 and Factor 2 were of significance for the 

appellant. As mentioned above, his (invalid) Factor 1 percentile was 100% and 98% (the most 

psychopathic rating possible) and his (possibly valid) Factor 2 percentile was 51% (which is 

“normal” for inmates) When averaged, his overall score puts him above the diagnostic cutoff 

score for psychopathy and into the high-medium risk category.42  Dr. Hart testified that the PCL-

R would over-predict violence for someone with the appellant’s test scores.43 

47. Dr. Hart testified that the “primary ingredient” of the VRAG score is the PCL-R score 

and the predictive power of the VRAG is largely attributable to the PCL-R score.44  To the extent 

that the PCL-R score is wrong, misleading, or problematic, then the VRAG score will be wrong, 

misleading or problematic.45  He testified that the items in the VRAG test aside from the PCL-R 

score do somewhere between none and very little of the predictive work of the VRAG.46 

48. Dr. Hart testified that the development of the VRAG did not take into account Aboriginal 

status, and there were virtually no Aboriginal people in the sample used to construct the 

VRAG.47  There are no studies assessing whether the VRAG has cultural bias, aside from a 

statistically irrelevant and unpublished master’s thesis (Dempsey, 2002) that used a very small 

sample of 30 Aboriginal persons and would never survive peer review.48  Dr. Hart testified that 

the SORAG was in the same position as the VRAG of reliance on the PCL-R for its predictive 

capacity.49 

49. In respect of the Static-99, Dr. Hart testified that there are no studies supporting the 

structural or metric or predictive invariance of the Static-99.50  The 2012 Babchishin study, in 

Dr. Hart’s opinion, did not look at structural or metric invariance.  In respect of predictive 

                                                           
42 AB, Vol.19, pp.6661-6663 
43 AB, Vol.19, p.6673.  It is difficult to reconcile even the finding of the Federal Court of Appeal 

with the evidence of Dr. Hart dealing with the appellant’s test scores on Factor 1 and Factor 2. 

44 AB, Vol.19, p.6678 
45 AB, Vol.19, p.6679 
46 AB, Vol.19, p.6679 
47 AB, Vol.19, p.6680 
48 AB, Vol.19, pp.6680-6682. Dr. Rice’s written report relied heavily on Dempsey 2002, AR, 

p.13, at para.49. 
49 AB, Vol.19, pp.6683-6684 
50 AB, Vol.19, p.6687 



19 

 

 

invariance, the 2012 Babchishin study looked only at the slope of the prediction line, not the 

intercept, and it used a relatively small sample size.51  Overall, 2012 Babchishin is “one test with 

a relatively small sample size that addresses part of one of three criteria… It doesn’t allow me to 

conclude with any reasonable degree of certainty that the Static-99 is useful for aboriginal 

people”.52 

50. Dr. Hart testified that structured clinical judgment was a viable alternative to risk 

assessment for Aboriginal inmates, which could be done without reliance on PCL-R, VRAG, 

SORAG, Static-99 or VRS-SO scores.53  Structured clinical judgment is a method of risk 

assessment that takes risk factors that have been statistically correlated to recidivism into account 

in individual cases, to the extent that they are considered relevant, without creating a rigid or 

absolutist arithmetic formula by assigning numerical values for each risk factor, or item, and then 

combining numerical item values in a standardized way to generate risk scores. 

51. In sum, Dr. Hart's evidence was that the statistical research necessary to overcome the 

risk of cross-cultural statistical variance had not been done, and it was necessary to conduct this 

research because it is inappropriate to rely on test scores that are not known to be reliable. 

PART II - QUESTIONS IN ISSUE 
 

52. This appeal raises the following questions: 

 

(1) Does CSC’s reliance on test scores produced by the Impugned Tools in respect of 

Aboriginal offenders infringe s.7 of the Canadian Charter of Rights and Freedoms? 

 

(2) Does CSC’s reliance on test scores produced by the Impugned Tools in respect of 

Aboriginal offenders infringe s.15 of the Canadian Charter of Rights and Freedoms? 

  

                                                           
51 AB, Vol.19, p.6688 
52 AB, Vol.19, p.6688 
53 AB, Vol.19, pp.6689-6690 
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PART III - STATEMENT OF ARGUMENT 
 

Issue #1 – The trial judge was correct to find that CSC’s reliance on test scores produced 

by the Impugned Tools in respect of Aboriginal inmates is contrary to s.7 of the Charter 

53. The trial judge correctly found that CSC’s reliance on test scores produced by the 

Impugned Tools violated s.7 of the Charter. The trial judge’s ultimate finding was based upon a 

proper and careful assessment of the evidence led at trial and correct application of the legal 

standards and Charter principles articulated by this Court.  The Federal Court of Appeal was 

wrong to overturn that finding. 

54. At trial, the appellant argued that CSC’s practice in using and relying on the assessment 

tools, without ensuring their reliability for Aboriginal offenders, constituted an arbitrary or 

overbroad denial of the appellant’s liberty and security of the person. The appellant was not 

seeking to invalidate any legislative provision under s.52(1) of the Constitution Act, 1982. 

Rather, he sought a remedy under s.24(1) of the Charter for the unconstitutional acts of CSC. 

Those acts consisted of CSC’s reliance on the “scores” from the assessment tools and the 

significant ways in which those scores impacted the appellant throughout his sentence.54 

55. A violation of s.7 of the Charter is assessed by way of the longstanding two-phase 

analysis reaffirmed by this Court in Carter v. Canada (Attorney General), 2015 SCC 5 and 

Canada (Attorney General) v. Bedford, 2013 SCC 72. The appellant had to establish: (1) that the 

use of and reliance on the assessment tools engaged his right to liberty and security of the 

person; and (2) that the deprivations were not in accordance with the principles of fundamental 

justice. 

The appellant’s right to liberty was infringed by CSC’s reliance on the assessment tools 

56. The trial judge had no difficulty in finding that use of and reliance on the assessment 

tools engaged the appellant’s right to liberty, and for good reason. The Court of Appeal declined 

to specifically address the infringement of the appellant’s liberty, stating only in passing that its 

                                                           
54 R. v. Ferguson, 2008 SCC 6, at para.35, holding that s.24(1) of the Charter provides a “case 

by case” remedy for the unconstitutional acts of government actors. 
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decision “should not be seen to endorse the Federal Court’s analysis of the liberty and security 

interests said to be engaged.”55  

57. It is difficult to accept the Court of Appeal’s reluctance to endorse the Federal Court’s 

analysis on this point, given that the trial judge closely followed the Carter and Bedford 

decisions, specifically noting that reliance on the Impugned Tools need not be the dominant 

cause of the prejudice.56 

58. Section 7 of the Charter is engaged where there has been a deprivation of life, liberty or 

security of the person. In R. v. Gamble, [1988] 2 S.C.R. 595, this Court found that in determining 

whether a liberty interest was infringed for the purposes of s. 7 of the Charter, it was important 

to view the matter from a “qualitative perspective” in how the impugned state action has actually 

affected the person. In adopting this approach, Wilson J., writing for the majority in Gamble, 

found that a liberty interest was infringed where a person has been prejudiced in terms of being 

denied an opportunity for interim release from prison. 

59. This focus on how a particular state action actually affects a person’s interests is consistent 

with the general interpretative approach to the Charter articulated by this Court.  As LaForest J. 

stated in R. v. Lyons, [1987] 2 S.C.R. 309, an “enlightened inquiry” under the Charter looks at the 

“way in which the effects of punishment are likely to be experienced” (at para.48). 

60. In this case, the impugned state action consisted of CSC’s reliance on the test scores 

produced by the Impugned Tools to deprive the appellant of aspects of his liberty throughout his 

sentence.   In particular, the trial judge found that the actuarial test scores were a contributing factor 

in increasing the appellant’s institutional security level. He also found that the actuarial scores 

negatively affected the appellant’s opportunities for release both on parole as well as for Escorted 

Temporary Absences (“ETA”). These were part and parcel of trial judge’s core findings of fact 

concerning the impact of the actuarial test scores throughout the appellant’s sentence.57 

                                                           
55 AR-FCAD, Tab 3, at para.32 
56 AR-FCD, Tab 1, at paras.87, 90 
57 AR-FCD, Tab 1, paras.59-66 
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61. Importantly, the trial judge found that: “[b]y negatively impacting ETA requests, which allow 

temporary absence from prison, and by making parole virtually impossible to obtain, the Plaintiff's 

liberty interests are negatively engaged.”58  

62.  The trial judge reasonably concluded that the appellant’s own behaviour was, at times, also a 

contributing cause of adverse decisions, but the Impugned Tools always played a significant role.59  

The trial judge’s findings of fact are subject to a deferential standard of review – “palpable and 

overriding error” – that applies to both findings of fact and findings of mixed fact and law.60 

63. The jurisprudence has consistently held that liberty under s.7 of the Charter is not limited 

to a mere freedom from physical restraint. For example, in R. v. D.B., 2008 SCC 25, this Court 

held that releasing an offender’s name into the public realm without the protection of a 

publication ban affected his liberty as well as his security of the person. This Court held that the 

act of releasing one’s identity makes the sentence more severe and thus amounts to a deprivation 

of liberty (para.87). Here, the impact of the assessment tools, as found by the trial judge, has 

similarly made his sentence more severe. If anything, in terms of the nature of the liberty interest 

affected, the act of releasing one’s name into the public realm (as in D.B.) is far more indirect 

compared to the concrete ways in which assessment tools were found to have affected the 

appellant throughout his sentence. 

The appellant’s right to security of the person was infringed by CSC’s reliance on the test scores 

64. The appellant’s right to security of the person was also infringed by CSC’s reliance on 

the test scores.  The trial judge found that the appellant’s security of the person was engaged by 

being labelled “psychopathic”.61 He referred to the impact of the appellant’s high test scores 

throughout his sentence and, in particular, how the ‘label’ of psychopathy affected a host of 

psychological and psychiatric evaluations. The trial judge found that the appellant’s test scores 

from the Impugned Tools were “like branding – hard to overcome”.62 

                                                           
58 AR-FCD, Tab 1,at para.88 
59 AR-FCD, Tab 1, para.91 
60  Housen v. Nikoliasen, 2002 SCC 33, at para. 23 
61 AR-FCD, Tab 1, at para.92 
62 AR-FCD, Tab 1, at para.58 
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65. For example, the trial judge found that the impact of the high test score and the label of 

psychopathy was demonstrated in the assessment of the appellant’s performance success in the 

Clearwater sex offender program in 2001, where the appellant was not believed by CSC staff 

because of his PCL-R score.63 

66. The trial judge was correct in finding that his security of the person was engaged by 

being labelled and stigmatized as a “psychopath” as a consequence of his high PCL-R scores.  

Labelling a person a “psychopath” is a compelling instance of serious adverse psychological 

harm.64 

67. The appellant therefore submits that the trial judge correctly found that s.7 of the Charter 

was engaged in this case because reliance on test scores produced by the Impugned Tools 

contributed to an adverse effect on his liberty and security of person. 

Reliance on the test scores was overbroad and arbitrary 

68. Having determined that the assessment tools amounted to a deprivation of liberty and 

security of the person, the trial judge had to next address whether those deprivations were in 

accordance with the principles of fundamental justice. He determined that they were contrary to 

the principles of fundamental justice, as the use of assessment tools for the appellant, and other 

Aboriginal offenders, was both overbroad and arbitrary.  The appellant submits that trial judge’s 

ultimate conclusion is unassailable given the factual findings that he made. 

69. The Federal Court of Appeal erred in overturning the finding of overbreadth and 

arbitrariness by focussing exclusively on whether the expert evidence of Dr. Hart established on 

the civil standard that the assessment tools generated false test scores.  With respect, arbitrariness 

and overbreadth are established by the fact that the test scores produced by the Impugned Tools 

are not known to be accurate when used on Aboriginal inmates.  The arbitrariness and 

overbreadth arises from reliance on test scores that are not known to be reliable.  Proof of false 

test scores would be sufficient, but is not necessary to establish arbitrariness and overbreadth. 

                                                           
63 AR-FCD, Tab 1, at para.57(d) 
64 Blencoe v. British Columbia, 2000 SCC 44, at paras.55-57 
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70. The appellant agrees that a Charter infringement must be proven on a balance of 

probabilities.  However, the Court of Appeal failed to recognize that, in determining whether a 

case for arbitrariness or overbreadth is made out, it is necessary to first look at the statutory or 

administrative purpose of the impugned provision or action that infringes the right to liberty or 

security of the person. Had the Court of Appeal done so, it would have realized that the use of 

tests not shown to be reliable is arbitrary and overbroad, thus establishing a Charter infringement 

to the requisite standard. This error was compounded by the Court of Appeal’s fixation on the 

appellant’s alternative pleading in paragraph 14 of the Second Statement of Claim (i.e. that the 

tools positively generated false scores) and then applying the civil standard of proof to that 

claim. 

71. The critical error made by the Court of Appeal was failing to appreciate that the analysis 

of arbitrariness and overbreadth must always focus on the statutory or administrative purpose of 

the impugned provision or action that infringes the right to liberty or security of the person. 

72. Overbreadth and arbitrariness may be used to challenge the constitutionality of a statutory 

provision or they may be invoked, as here, to challenge the exercise of administrative discretion, 

whether the state action is effected through a governmental policy or practice. 

 

73. This was the case in Canada (Attorney General) v. PHS Community Services Society, 

2011 SCC 44, at para.127, where this Court held that the Minister’s refusal to exercise his 

discretion under a statutory provision to grant an exemption was arbitrary and thus contrary to 

s.7 of the Charter. For the purposes of determining whether the exercise of discretion was 

arbitrary, the Court defined the purpose of that discretion by looking at the purpose of the Act 

and the provisions under which the exercise of discretion took place (at para.129). 

 

74.  While arbitrariness and overbreadth are distinct principles of fundamental justice under 

s. 7 of the Charter, both principles are related in that they examine the degree of disconnect 

between the purpose of the state action and the means chosen to advance that objective. The 

“means” of the state action are synonymous with its “effects” or its “impact”. The analysis looks 
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at the relationship between the purpose of the state action “and what it actually does.”65  The trial 

judge correctly invoked paragraphs 112 and 113 of Bedford in ensuring that the focus remains on 

the individual, and an assessment of whether the effect on the individual is rationally connected 

to the law’s purpose. 

75. The first step is to identify the objective of the impugned state action. The second step is 

to determine whether that action deprives individuals of life, liberty or security of the person in 

cases that do not further the objective.66  The appellant had to prove that the assessment tools 

were overbroad and arbitrary by measuring their effects against the purpose of their use by CSC. 

In other words, the evidence here had to establish, and did establish, that CSC’s use of the 

assessment tools and their effects on the appellant, and other Aboriginal offenders, did not live 

up to their purpose. 

76. Here, the trial judge correctly identified the objective of CSC’s use of the assessment 

tools as being to “reliably predict an offender’s risk of reoffending as accurately as possible in 

the interests of public safety.”67  The trial judge’s characterization of the purpose is consonant 

with the purpose of statutory determinations of risks to public safety that CSC is required to 

make under the CCRA.  Such determinations include: (1) the degree and kind of custody and 

control necessary for the safety of the public, corrections staff and other inmate (CCRA, s.28); 

(2) the need for solitary confinement based on safety risk (CCRA s.31); (3) transfer of inmates 

under s.13 of the Corrections and Conditional Release Regulations (SOR/92-620) (“CCRR”), 

and (4) security classification of inmates for assignment into maximum, medium and minimum 

security prisons under s. 18 of the CCRR.  

77. The trial judge’s articulation of the purpose of the assessment tools, and risk assessment 

in general within the correctional service, is supported by the provisions in s.24(1) of the CCRA. 

In determining that the purpose of the state action was to “reliably predict an offender’s risk of 

reoffending as accurately as possible”, the trial judge correctly had regard to s.24(1), which 

places a positive duty on CSC to “take all reasonable steps to ensure that any information about 

an offender that it uses is as accurate, up to date and complete as possible.”  CSC’s “use” of 

                                                           
65 R. v. Moriarity, 2015 SCC 55, at para. 24 
66 R. v. Appulonappa, 2015 SCC 59, at para. 27 
67 AB-FCR, Tab 1, at para.96 
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information is reasonably taken to include “use” of test scores to assess public safety pursuant to 

ss.28 and 31 of the CCRA and ss.13 and 18 of the CCRR. 

78. In properly articulating the purpose of CSC’s reliance on test scores produced by the 

Impugned Tools, the trial judge accepted the evidence of the respondent’s witness, Dr. Motiuk, 

who testified that the purpose of using and relying on risk assessment tools in CSC’s decision-

making is to reliably predict an offender’s risk of reoffending as accurately as possible in the 

interests of public safety. 

79. Although it was not necessary to do so, the appellant submits that the trial judge could 

well have put a finer point on the statutory purpose by further reference to s.4(g) of the CCRA, 

which requires CSC to be guided by the principle that correctional practices “respect... ethnic, 

cultural and linguistic differences and are responsive to the special needs of ... aboriginal 

peoples.”  Section 4(g) of the CCRA establishes a positive duty to respect and respond to cultural 

differences between Aboriginal and non-Aboriginal persons. 

80. Given the statutory purpose of reliance on test scores produced by the Impugned Tools, 

the appellant did not have to prove the test scores are wrong or incorrect in order to establish 

overbreadth or arbitrariness.  The statutory purpose is not to avoid reliance on information 

known to be incorrect; rather it is to “take reasonable steps to ensure” accuracy and to “reliably 

predict” an offender’s risk “as accurately as [reasonably] possible” when making determinations 

of risks posed by inmates to public safety.  Here, the trial judge expressly found that “CSC has 

not taken ‘all reasonable steps’ to ensure that the information about the appellant (or potentially 

other Aboriginal prisoners) is as accurate, up-to-date and as complete as possible.”68  

81. Section 24(1) of the CCRA was enacted as part of the offender’s “rights package” when 

Parliament passed the CCRA in 1992, which was then part of a modernizing trend in correctional 

law and policy that acknowledged that reliance on faulty or erroneous information about an 

offender is “contrary to proper prison administration.”69  

                                                           
68 AR-FCD, Tab 1, at para.81 
69 Tehrankari v. Canada (Correctional Service), 2000 188 F.T.R. 206, at paras. 40 and 51; 

Gogan v. Canada (A.G.), 2017 NSCA 4, at para.70 
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82. In Tehrankari v. Canada (Correctional Service),70 the Federal Court found that 

Parliament's intent in enacting s.24 of the CCRA was, in part, to ensure that data should not be 

“burdened by past stereotyping or archaisms related to the offender” (at para.41).  Tehrankari’s 

reference to stereotyping dovetails with and amplifies CSC’s duties under s.4(g) of the CCRA.  

The overarching objective of s.24(1) of the CCRA is to improve the quality of the information 

used by CSC, which in turn, leads to better decisions about an offender’s incarceration, thereby 

achieving the purposes of the CCRA (at para.41). 

83. In McMaster v. Canada, 2008 FC 647, the Federal Court underscored the significance of 

CSC’s statutory obligation in s.24(1), in part, because of the CSC’s other statutory obligation to 

provide the Parole Board of Canada and other related bodies with all information under its 

control that is relevant to release decision-making or to the supervision or surveillance of 

offenders (at para.40). 

84. The existence of a statutory obligation to take into account the differences between 

Aboriginals and non-Aboriginals within the criminal justice system was emphasized in this 

Court’s decision in R. v. Gladue, [1999] 1 S.C.R. 688. There, this Court accepted that that 

“crushing failure” to adequately address Aboriginal overrepresentation within the criminal 

justice system was due to the “fundamentally different world views of Aboriginal and 

non-Aboriginal people” which was attributed to the “substantially different cultural values and 

experiences” of Aboriginal people (at paras.62-63). 

85. Like this Court’s decision in Gladue, s.4(g) of the CCRA reflects Parliament’s  

recognition that policies, programs and practices applied within the criminal justice system at 

large may not be appropriate for Aboriginal offenders. In fact, just as in the sentencing context, 

the general application of correctional practices and policies to Aboriginal offenders may be 

inappropriate because they are less relevant, effective and responsive to the needs of Aboriginal 

offenders.71  

86. Indeed, the practical reality of Aboriginal offenders within the correctional system 

vividly demonstrates the lack of effectiveness of generally applied correctional policies and 

                                                           
70 Ibid. 
71 Gladue, at para.77 
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programs for Aboriginal offenders.  The Correctional Investigator has repeatedly pointed to the 

poor outcomes for Aboriginal offenders within the federal correctional system. Aboriginal 

offenders are more likely than non-Aboriginals to be classified as higher risk and over-

represented in segregation and maximum security populations. In terms of parole outcomes, 

Aboriginal offenders are more likely to be released into the community later in their sentence 

and once released are more likely to return to custody through a parole revocation. On the other 

hand, the Correctional Investigator has found, based on the available research, that Aboriginal 

offenders are more likely to have better post-release outcomes when they are connected “with 

their spiritual and cultural traditions and when programs and interventions are culturally-specific 

and holistic in nature.”72 

87. The appellant submits that the trial judge correctly framed the relevant objective of the 

assessment tools as to “reliably predict an offender’s risk of reoffending as accurately as possible 

in the interests of public safety.”  The Court of Appeal erred in effectively and implicitly 

characterizing the statutory obligation as “not relying on information known to be incorrect.”  

The CCRA demands more of CSC than just not relying on information they know to be 

inaccurate; CSC must take “reasonable steps... to ensure accuracy” and must “respect cultural 

difference.” 

Reliance on test scores produced by the Impugned Tools is overbroad 

88. The trial judge was correct to find that CSC’s reliance on test scores produced by the 

Impugned Tools in respect of Aboriginal inmates is overbroad.  The overbreadth of CSC’s 

practice consists in its reliance on test scores for all inmates, even though the test scores were not 

known to be accurate for Aboriginal inmates.   

89. Overbreadth was supported by the factual finding that CSC had not taken reasonable 

steps to ensure that the assessment tools accurately assessed risks to public safety posed by 

Aboriginal offenders, despite the fact that the Impugned Tools were developed based on a 
                                                           
72 Annual Report of the Correctional Investigator, 2014-2015 (2015: Her Majesty the Queen in 

the Right of Canada) at pp.37, 39. Available online at: http://www.oci-

bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20142015-eng.pdf; see also, Annual Report of the 

Correctional Investigator, 2015-2016 (2016: Her Majesty the Queen in the Right of Canada), at 

pp.43-44. Available online at: http://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20152016-

eng.pdf  

http://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20142015-eng.pdf
http://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20142015-eng.pdf
http://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20152016-eng.pdf
http://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20152016-eng.pdf
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predominantly Caucasian population and are vulnerable to cross-cultural variance.73  It was the 

fact that “the assessment tools were used without qualification or caution despite the long-

standing concerns about their reliability” that made for overbreadth.74 

90. In these circumstances, the trial judge rightly concluded that, with so many concerns 

about the reliability of the assessment tools for Aboriginal offenders, their continued use was 

discordant with the purpose of the assessment tools themselves which was to reliably predict, as 

accurately as possible, an offender’s risk in the interests of public safety.  

Reliance on the test scores produced by the Impugned Tools for Aboriginal inmates is arbitrary 

91. The trial judge also determined that CSC’s reliance on the test scores produced by the 

Impugned Tools for Aboriginal inmates is arbitrary. He found as follows: 

 [103]  As held in Bedford, arbitrariness arises where there is no connection between the 

 purpose of the impugned state action and the impacts on the individual.  The effect of 

 CSC’s unqualified reliance on the risk assessment tools for Aboriginal inmates when 

 there is no evidence of predictive validity is inconsistent with the objective of accurately 

 predicting risk, and/or is unnecessary to achieve that objective. 

92. Again, the ultimate point here is straightforward:  if the purpose is to make as accurate 

determinations of risks to public safety as reasonably possible, it is arbitrary to rely on test scores 

that are not known to be accurate.  In the appellant’s submission, the Court of Appeal erred in 

deciding that the appellant needed to prove that Aboriginal inmates’ test scores are false in order 

to establish arbitrariness.  

93. It would be no less arbitrary for CSC to elevate an inmate’s risk to public safety and 

commit them to a maximum security facility on the basis that their astrological sign is Scorpio, 

on the statistically unproven belief that Scorpios tend to be distrusting and violent.  The Court of 

Appeal would require an inmate to prove on a balance of probabilities that Scorpios are trusting 

and non-violent before they found anything arbitrary about such a practice. 

94. As noted by the trial judge at paragraph 105, the respondent conceded in argument that 

the continued use of the PCL-R on the appellant would be arbitrary if Factor 1 was statistical 

                                                           
73 AB-FCR, Tab 1, paras. 99 and 100 
74 AB-FCR, Tab 1, para.101 
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“junk”.  It should be recalled that the Crown's witness, Dr. Rice, conceded that Factor 1 of the 

PCL-R was “junk” in this context. 

Reliance on test scores produced by the Impugned Tools on Aboriginal inmates is also contrary 

to statute, and hence contrary to the principles of fundamental justice 

95. The appellant submits that the infringement of the appellant’s right to liberty and security 

of the person is contrary to fundamental justice because CSC’s practice of reliance is contrary to 

ss.4(g) and 24(1) of the CCRA.  The appellant relies on R. v. Chambers, 2014 YKCA 13 at 

para.74 for the proposition that the contravention of an express statutory direction constitutes a 

breach of fundamental justice.  In Chambers, the Yukon Court of Appeal found that the 

deprivation of liberty was not consistent with the principles of fundamental justice because it was 

imposed in contravention of an express statutory direction to consider the unique circumstances 

of Aboriginal offenders.  The situation in Chambers was remarkably similar to this situation, 

where the infringement of the appellant’s liberty arises from a contravention of s.4(g) of the 

CCRA, which imposes a direct statutory direction that CSC’s practices respect cultural 

differences and respond to the special needs of Aboriginal peoples. 

96. The appellant also relies on Hitzig v. Canada, 2003 CanLII 30796 (ONCA): 

  [115]  The state’s obligation to obey the law is fundamental to our system of  

  justice.  No one would argue that it does not have general acceptance among  

  reasonable people:  Rodriguez, supra, at 607.  The state’s obligation to obey the  

  law is well established at common law through the process of judicial review, is  

  implicitly recognized in the preamble to the Constitution Act, 1867, (U.K.), 30  

  and 31 Vict., c. 3, is expressly recognized in the preamble to the Constitution Act,  

  1982, and is further recognized in s. 52 of the Constitution Act, 1982.  We have no 

  hesitation in concluding that the state’s obligation to obey the law is a principle of 

  fundamental justice.75 

97. The trial judge found that this contention - that infringements of statutory duties are eo 

ipso contrary to fundamental justice - was unnecessary to resolve but “may well be correct, 

especially where the statutory breach does not lead to an adequate remedy.”76  The trial judge 

instead saw this case more simply as firstly a breach of statutory duty and found as follows: 

                                                           
75 See also R. v. Malmo-Levine; R. v. Caine, [2003] 3 SCR 571, 2003 SCC 74 at paras.97-99 
76 AR-FCD, Tab 1, para.108 
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  [81]  In relying on questionable tests and in failing to ensure that the tests are  

  reliable, CSC has not taken "all reasonable steps" to ensure that the information  

  about Ewert (or potentially other Aboriginal prisoners) is accurate, up-to-date and 

  as complete as possible. 

  [82]  It is not necessary, on this issue, for the Plaintiff to establish definitively that 

  the tests are biased; it is sufficient if he raises a reasonable challenge to their  

  reliability pursuant to the aforementioned statutory requirements.  The question is  

  whether CSC's lack of action is sufficient to fulfil the legislated standard of all  

  reasonable steps to ensure accuracy, currency and completeness, particularly in  

  the face of Ewert's challenge, the actions of other countries and CSC's own  

  actions in deciding not to use a similar test. 

  [83]  That question must be answered in the negative.  The issue has been a long- 

  standing one; it has not been addressed, and the Defendant's evidence in this case  

  does nothing to confirm that it has taken the required reasonable steps. 

98. The Federal Court of Appeal dealt with the issue of statutory breach by asserting at 

paragraph 21 of its reasons that the Federal Court could not find that CSC had failed to take all 

reasonable steps to ensure that information about Aboriginal offenders was as accurate as 

possible in the absence of evidence establishing, on a balance of probabilities, that the 

assessment tools produce or are likely to produce false results or conclusions.  With respect, the 

interpretation of the Court of Appeal does not square with the plain meaning of s.24(1) of the 

CCRA, which imposes on CSC a positive statutory duty to take reasonable steps to ensure 

accuracy, not a negative requirement limited to not relying on inaccurate information. Moreover, 

the Court of Appeal’s decision cannot be reconciled with s.4(g) of the CCRA, which requires 

CSC to have respect for cultural difference and to respond to the special needs of Aboriginal 

persons.  It is difficult to sustain the Court of Appeal’s finding that CSC’s statutory duties are 

satisfied by doing nothing to address known cross-cultural statistical bias.  The Court of 

Appeal’s interpretation of ss.4(g) and 24(1) of the CCRA is erroneous.  

99. However, if this Court agrees with the finding of the trial judge that CSC’s use of and 

reliance on the Impugned Tools is overbroad or arbitrary, it may not be necessary for this Court 

to resolve the issue of whether a breach of statute can amount to a breach of a principle of 

fundamental justice.    
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100. Finally, the trial judge addressed the issue of a s.1 justification and found that the 

infringements would not have been justified.77 The appellant submits that a s.1 justification did 

not come into the picture in this case as the trial judge did not find that a law violated the 

appellant’s s.7 Charter right; rather, it was the exercise of state action that violated his Charter 

right. The appropriate remedy is therefore grounded in s.24(1) of the Charter and it is well-

established there is no resort to s.1 of the Charter in such circumstances.  

Issue #2 – The correctional service’s reliance on the test scores produced by the Impugned 

Tools in respect of Aboriginal inmates is contrary to s.15 of the Charter 

101. The appellant submits that CSC’s reliance on the test scores produced by the Impugned 

Tools in respect of Aboriginal inmates is contrary to s.15 of the Charter.  The trial judge and 

Court of Appeal erroneously found that there was insufficient evidence to engage in the analysis 

required under s.15 of the Charter. 

102. The appellant relies on the trial judge’s findings of fact set out in paragraphs 28, 70 and 

98-100 of the reasons for judgment.  Dr. Hart’s evidence, that it is common practice within CSC 

to use test scores on Aboriginal inmates to assess risk of violence and psychopathy, was accepted 

by the trial judge at para.70.  Paragraphs 98-100 conclude that there is a likelihood of cross-

cultural bias, and that the PCL-R was developed based on a predominantly Caucasian 

population, and that there is no evidence that the Impugned Tools predict recidivism in 

Aboriginal offenders as they do in non-Aboriginal offenders. 

103. The remedy granted by the trial judge can be supported under s.15 of the Charter on the 

basis of the trial judge’s findings of fact.  In the view of the appellant, this Court has been at 

pains to strip formality and technicality out of the legal analysis under s.15 of the Charter.  

Substantive equality analysis, according to R. v. Kapp, 2008 SCC 41 and Withler v. Canada 

(Attorney General), 2011 SCC 12, now proceeds in two stages: (1) does the law or practice 

create a distinction based on an enumerated or analogous ground? and (2) does the distinction 

create a disadvantage? A more elegant statement of the principle of systemic equality is found in 

Moore v. British Columbia (Education), 2012 SCC 61 as follows: 

                                                           
77 AR - FCD, Tab 1, paras.110-12 



33 

 

 

[60]   The inquiry is into whether there is discrimination, period.  The question in every 

case is the same: does the practice result in the claimant suffering arbitrary – or 

unjustified – barriers on the basis of his or her membership in a protected group.  Where 

it does, discrimination will be established. 

104. Evidentiary requirements for establishing substantive inequality under s.15 are also less 

rigid than they once were.  Withler, for example, confirmed that a mirror comparator analysis is 

not necessary in every case, and that the court should have regard to all relevant contextual 

factors (paras.54 and 63), and that these contextual factors will vary with the nature of the case 

(para.66).  In Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30, the Court observed that the 

evidentiary burden need not be onerous: 

[33]   Finally, in his submissions before this Court, Mr. Taypotat reframed the 

Federal Court of Appeal’s conclusion slightly, asserting that the education 

provisions discriminate against older community members who live on a reserve, 

rather than, as the Court of Appeal found, against both older community members 

and those who live on the reserve.  On this issue, too, the record is silent and we are 

left only with Mr. Taypotat’s bare assertion.  This is not to say that statistical 

evidence is invariably required to establish that a facially neutral law infringes s. 

15.  In some cases, the disparate impact on an enumerated or analogous group will 

be apparent and immediate.  The evidence in this case, however, does not point to 

any such link between the education requirement and a disparate impact on the basis 

of an enumerated or analogous ground. 

[34]  I think intuition may well lead us to the conclusion that the provision has some 

disparate impact, but before we put the Kahkewistahaw First Nation to the burden of 

justifying a breach of s. 15 in its Kahkewistahaw Election Act, there must be enough 

evidence to show a prima facie breach.  While the evidentiary burden need not be 

onerous, the evidence must amount to more than a web of instinct. The evidence 

before us, even in combination, does not rise to the level of demonstrating any 

relationship between age, residence on a reserve, and education among members of 

the Kahkewistahaw First Nation, let alone that arbitrary disadvantage results from 

the impugned provisions. [Emphasis added.] 

105. It can be concluded on the authorities that some cases of substantive inequality will not 

need an extensive evidentiary record.  As here, the distinction based on an enumerated or 

analogous ground will be clear on a relatively sparse record.  In the appellant’s case, the 

distinction based on an enumerated ground is that the test scores are validated for non-Aboriginal 

inmates but are not validated for Aboriginal inmates.  The appellant, though far from a “poster 
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child”, stands in for all Aboriginal inmates.78  Dr. Hart’s evidence, accepted by the trial judge 

(and accepted as particularly important), was that he would not apply the scores derived from the 

impugned tests “to Aboriginal persons which includes the Plaintiff.”79  The problem with the 

scores is a problem for all Aboriginal inmates.80    

106. The disadvantage to be identified at the second stage of the analysis is readily apparent:  

non-Aboriginal inmates are deprived of liberty on the basis of accurate test scores, while 

Aboriginal inmates are deprived of liberty on the basis of test scores that are not known to be 

accurate.  The substantive inequality is that CSC complies with s.24(1) of the CCRA when it 

comes to using test scores on non-Aboriginal inmates but when it comes to Aboriginal inmates, 

the CSC does not comply with s.24(1) of the CCRA.  The wording of s.15 of the Charter is of 

assistance here, as it requires that every individual has the right to “equal protection and equal 

benefit of the law.”  Here, Aboriginal persons are deprived of equal protection and benefit 

afforded to inmates by s.24(1) of the CCRA. 

107. The factual context may be supplemented by judicial notice of the broad systemic and 

background factors affecting Aboriginal people generally.  The history of colonialism, 

displacement and residential schools provide the necessary context for concluding that willfully 

blind formal equality (ie. relying on test scores for all inmates despite being aware of the risk 

arising from cross-cultural statistical bias) is contrary to the guarantee of substantive equality 

under s.15 of the Charter.  In R. v. Ipeelee, 2012 SCC 13, this Court emphasized (at para.61) 

what was said in Gladue at para.65: 

  The unbalanced ratio of imprisonment for aboriginal offenders flows from a  

  number of sources, including poverty, substance abuse, lack of education, and the  

  lack of employment opportunities for aboriginal people. It arises also from bias  

  against aboriginal people and from an unfortunate institutional approach that is  

  more inclined to refuse bail and to impose more and longer prison terms for  

  aboriginal offenders. 

                                                           
78 AR-FCD, Tab 1, at para.4 
79 AR-FCD, Tab 1, at para.31 
80 AR-FCD,  Tab 1, at para.41 and 71 
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108. The appellant says that the findings of fact made by the trial judge are sufficient to 

support the conclusion that CSC's practice of relying on test scores derived from the Impugned 

Tests for Aboriginal inmates contravenes s.15 of the Charter.   

PART IV – SUBMISSIONS ON COSTS 
 

109. The Federal Court of Appeal declined to order costs when it allowed the Crown’s appeal 

of the Interim Order.  The appellant submits that this Court ought to make no order as to costs as 

this is a public interest case involving the liberty interests of the appellant and other Aboriginal 

offenders. If this Court allows the appeal and remits the matter back to the trial judge to make a 

final remedial order, any issue of whether costs should be awarded for the trial itself can be dealt 

with by the trial judge. 

PART V – ORDER SOUGHT 
 

110. The appellant requests that the appeal of the judgment of the Federal Court of Appeal be 

allowed and that the trial judge’s Interim Order be restored.  

111. The matter should be remitted to the trial judge so he can make his decision on a final 

remedial order pursuant to s.24(1) of the Charter.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

___________________________ 

Jason Gratl 

Counsel for the appellant 

June 5th, 2017 

Vancouver, B.C. 
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PART VII – STATUTORY PROVISIONS 

 

 

Canadian Charter of Rights and Freedoms, 

Part I of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982 (U.K.), 

1982, c 11,  ss. 7, 15 

Charte canadienne des droits et libertés, 

Partie 1 de la Loi constitutionnelle de 1982, 

Annexe B de la Loi de 1982 sur le Canada 

(R-U), 1982, c 11, ss. 7, 15 

7. Everyone has the right to life, liberty and 

security of the person and the right not to be 

deprived thereof except in accordance with the 

principles of fundamental justice. 

7. Chacun a droit à la vie, à la liberté et à la 

sécurité de sa personne; il ne peut être porté 

atteinte à ce droit qu’en conformité avec les 

principes de justice fondamentale. 

15. (1) Every individual is equal before and 

under the law and has the right to the equal 

protection and equal benefit of the law without 

discrimination and, in particular, without 

discrimination based on race, national or ethnic 

origin, colour, religion, sex, age or mental or 

physical disability. 

 (2) Subsection (1) does not preclude any law, 

program or activity that has as its object the 

amelioration of conditions of disadvantaged 

individuals or groups including those that are 

disadvantaged because of race, national or 

ethnic origin, colour, religion, sex, age or 

mental or physical disability. 

15. (1) La loi ne fait acception de personne et 

s’applique également à tous, et tous ont droit à 

la même protection et au même bénéfice de la 

loi, indépendamment de toute discrimination, 

notamment des discriminations fondées sur la 

race, l’origine nationale ou ethnique, la 

couleur, la religion, le sexe, l’âge ou les 

déficiences mentales ou physiques. 

 (2) Le paragraphe (1) n’a pas pour effet 

d’interdire les lois, programmes ou activités 

destinés à améliorer la situation d’individus ou 

de groupes défavorisés, notamment du fait de 

leur race, de leur origine nationale ou ethnique, 

de leur couleur, de leur religion, de leur sexe, 

de leur âge ou de leurs déficiences mentales ou 

physiques.   

 

 

Constitution Act, 1982, being Schedule B to 

the Canada Act 1982 (UK), 1982, c. 11, s. 

52(1) 

Loi constitutionnelle de 1982, Annexe B de la 

Loi de 1982 sur le Canada (R-U), 1982, c 11, 

s. 52(1) 

s. 52 (1) The Constitution of Canada is the 

supreme law of Canada, and any law that is 

inconsistent with the provisions of the 

Constitution is, to the extent of the 

inconsistency, of no force or effect. 

(2) The Constitution of Canada includes 

s. 52 (1) La Constitution du Canada est la loi 

suprême du Canada; elle rend inopérantes les 

dispositions incompatibles de toute autre règle 

de droit. 

(2) La Constitution du Canada comprend : 
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 (a) the Canada Act 1982, including this 

Act; 

 (b) the Acts and orders referred to in 

the schedule; and 

 (c) any amendment to any Act or order 

referred to in paragraph (a) or (b). 

(3) Amendments to the Constitution of Canada 

shall be made only in accordance with the 

authority contained in the Constitution of 

Canada. 

 a) la Loi de 1982 sur le Canada, y 

compris la présente loi; 

 b) les textes législatifs et les décrets 

figurant à l’annexe; 

 c) les modifications des textes 

législatifs et des décrets mentionnés 

aux alinéas a) ou b). 

(3) La Constitution du Canada ne peut être 

modifiée que conformément aux pouvoirs 

conférés par elle. 

 

 

Corrections and Conditional Release Act, 

S.C. 1992, c. 20, ss. 4(g), 24(1), 28, 31 

Loi sur le système correctionnel et la mise en 

liberté sous condition, L.C. 1992, c. 20, ss. 

4(g), 24(1), 28, 31 

s. 4 The principles that guide the in achieving 

the purpose referred to in section 3 are as 

follows: 

(g) correctional policies, programs and 

practices respect gender, ethnic, cultural and 

linguistic differences and are responsive to the 

special needs of women, aboriginal peoples, 

persons requiring mental health care and other 

groups; 

s. 4 Le Service est guidé, dans l’exécution du 

mandat visé à l’article 3, par les principes 

suivants : 

 g) ses directives d’orientation générale, 

programmes et pratiques respectent les 

différences ethniques, culturelles et 

linguistiques, ainsi qu’entre les sexes, et 

tiennent compte des besoins propres aux 

femmes, aux autochtones, aux personnes 

nécessitant des soins de santé mentale et à 

d’autres groupes; 

s. 24(1) The Service shall take all reasonable 

steps to ensure that any information about an 

offender that it uses is as accurate, up to date 

and complete as possible. 

s. 24(1) Le Service est tenu de veiller, dans la 

mesure du possible, à ce que les 

renseignements qu’il utilise concernant les 

délinquants soient à jour, exacts et complets. 

s. 28 If a person is or is to be confined in a 

penitentiary, the Service shall take all 

reasonable steps to ensure that the penitentiary 

in which they are confined is one that provides 

them with an environment that contains only 

the necessary restrictions, taking into account 

s. 28 Le Service doit s’assurer, dans la mesure 

du possible, que le pénitencier dans lequel est 

incarcéré le détenu constitue un milieu où 

seules existent les restrictions nécessaires, 

compte tenu des éléments suivants : 

a) le degré de garde et de surveillance 
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(a) the degree and kind of custody and 

control necessary for 

(i) the safety of the public, 

(ii) the safety of that person and 

other persons in the 

penitentiary, and 

(iii) the security of the 

penitentiary; 

(b) accessibility to 

(i) the person’s home 

community and family, 

(ii) a compatible cultural 

environment, and 

(iii) a compatible linguistic 

environment; and 

(c) the availability of appropriate 

programs and services and the person’s 

willingness to participate in those 

programs. 

nécessaire à la sécurité du public, à 

celle du pénitencier, des personnes qui 

s’y trouvent et du détenu; 

b) la facilité d’accès à la collectivité à 

laquelle il appartient, à sa famille et à 

un milieu culturel et linguistique 

compatible; 

c) l’existence de programmes et 

services qui lui conviennent et sa 

volonté d’y participer. 

s. 31(1) The purpose of administrative 

segregation is to maintain the security of the 

penitentiary or the safety of any person by not 

allowing an inmate to associate with other 

inmates. 

(2) The inmate is to be released from 

administrative segregation at the earliest 

appropriate time. 

(3) The institutional head may order that an 

inmate be confined in administrative 

segregation if the institutional head is satisfied 

that there is no reasonable alternative to 

administrative segregation and he or she 

believes on reasonable grounds that 

(a) the inmate has acted, has attempted 

to act or intends to act in a manner that 

s. 31(1) L’isolement préventif a pour but 

d’assurer la sécurité d’une personne ou du 

pénitencier en empêchant un détenu 

d’entretenir des rapports avec d’autres détenus. 

(2) Il est mis fin à l’isolement préventif le plus 

tôt possible. 

(3) Le directeur du pénitencier peut, s’il est 

convaincu qu’il n’existe aucune autre solution 

valable, ordonner l’isolement préventif d’un 

détenu lorsqu’il a des motifs raisonnables de 

croire, selon le cas : 

a) que celui-ci a agi, tenté d’agir ou a 

l’intention d’agir d’une manière 

compromettant la sécurité d’une 

personne ou du pénitencier et que son 

maintien parmi les autres détenus 
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jeopardizes the security of the 

penitentiary or the safety of any person 

and allowing the inmate to associate 

with other inmates would jeopardize 

the security of the penitentiary or the 

safety of any person; 

(b) allowing the inmate to associate 

with other inmates would interfere with 

an investigation that could lead to a 

criminal charge or a charge under 

subsection 41(2) of a serious 

disciplinary offence; or 

(c) allowing the inmate to associate 

with other inmates would jeopardize 

the inmate’s safety. 

mettrait en danger cette sécurité; 

b) que son maintien parmi les autres 

détenus nuirait au déroulement d’une 

enquête pouvant mener à une 

accusation soit d’infraction criminelle 

soit d’infraction disciplinaire grave 

visée au paragraphe 41(2); 

c) que son maintien parmi les autres 

détenus mettrait en danger sa sécurité. 

 

 

Corrections and Conditional Release 

Regulations, SOR/92-620, ss. 13, 18 

Règlement sur le système correctionnel et la 

mise en liberté sous condition, DORS/92-620, 

ss. 13, 18 

s. 13 (1) Section 12 does not apply where the 

Commissioner or a staff member designated in 

accordance with paragraph 5(1)(b) determines 

that it is necessary to immediately transfer an 

inmate for the security of the penitentiary or 

the safety of the inmate or any other person. 

(2) Where the Commissioner or a staff member 

designated in accordance with paragraph 

5(1)(b) determines that it is necessary to 

immediately transfer an inmate for the reasons 

set out in subsection (1), the institutional head 

of the penitentiary to which the inmate is 

transferred or a staff member designated by 

that institutional head shall 

(a) meet with the inmate not more than 

two working days after the transfer to 

explain the reasons for the transfer and 

give the inmate an opportunity to make 

representations with respect to the 

transfer in person or, if the inmate 

s. 13 (1) L’article 12 ne s’applique pas lorsque 

le commissaire ou l’agent désigné selon 

l’alinéa 5(1)b) conclut que le transfèrement 

immédiat du détenu s’impose pour assurer la 

sécurité du pénitencier ou celle du détenu ou de 

toute autre personne. 

(2) Lorsque le commissaire ou l’agent désigné 

selon l’alinéa 5(1)b) conclut que le 

transfèrement immédiat du détenu s’impose 

pour les motifs visés au paragraphe (1), le 

directeur du pénitencier où le détenu est 

transféré ou l’agent nommé par ce directeur 

doit : 

a) rencontrer le détenu dans les deux 

jours ouvrables suivant le transfèrement 

afin de lui expliquer les motifs de cette 

mesure et de lui donner la possibilité de 

présenter ses observations à ce sujet, en 

personne ou par écrit, au choix du 

détenu; 
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prefers, in writing; 

(b) forward the inmate’s 

representations to the Commissioner or 

to a staff member designated in 

accordance with paragraph 5(1)(b); and 

(c) give the inmate, within five working 

days after the final decision, written 

notice of the final decision respecting 

the transfer and the reasons for the 

decision. 

b) transmettre les observations du 

détenu au commissaire ou à l’agent 

désigné selon l’alinéa 5(1)b); 

c) aviser par écrit le détenu de la 

décision définitive et des motifs de 

celle-ci dans les cinq jours ouvrables 

suivant la décision. 

 

s. 18 For the purposes of section 30 of the Act, 

an inmate shall be classified as 

(a) maximum security where the inmate is 

assessed by the Service as 

(i) presenting a high probability of 

escape and a high risk to the safety of 

the public in the event of escape, or 

(ii) requiring a high degree of 

supervision and control within the 

penitentiary; 

(b) medium security where the inmate is 

assessed by the Service as 

(i) presenting a low to moderate 

probability of escape and a moderate 

risk to the safety of the public in the 

event of escape, or 

(ii) requiring a moderate degree of 

supervision and control within the 

penitentiary; and 

(c) minimum security where the inmate is 

assessed by the Service as 

(i) presenting a low probability of 

escape and a low risk to the safety of 

the public in the event of escape, and 

(ii) requiring a low degree of 

s. 18 Pour l’application de l’article 30 de la 

Loi, le détenu reçoit, selon le cas : 

a) la cote de sécurité maximale, si l’évaluation 

du Service montre que le détenu : 

(i) soit présente un risque élevé 

d’évasion et, en cas d’évasion, 

constituerait une grande menace pour la 

sécurité du public, 

(ii) soit exige un degré élevé de 

surveillance et de contrôle à l’intérieur 

du pénitencier; 

b) la cote de sécurité moyenne, si l’évaluation 

du Service montre que le détenu : 

(i) soit présente un risque d’évasion de 

faible à moyen et, en cas d’évasion, 

constituerait une menace moyenne pour 

la sécurité du public, 

(ii) soit exige un degré moyen de 

surveillance et de contrôle à l’intérieur 

du pénitencier; 

c) la cote de sécurité minimale, si l’évaluation 

du Service montre que le détenu : 

(i) soit présente un faible risque 

d’évasion et, en cas d’évasion, 

constituerait une faible menace pour la 

sécurité du public, 
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supervision and control within the 

penitentiary. 
(ii) soit exige un faible degré de 

surveillance et de contrôle à l’intérieur 

du pénitencier. 
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