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PART I- OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW 

1. The proposed appeal raises no issue of public importance. The Federal Court of Appeal 

rendered a unanimous decision that was predicated on and consistent with settled law. The 

Canadian Human Rights Commission's disagreement with the application of that settled law in 

this particular case is not, in itself, sufficient to warrant further scrutiny by this Court. 

2. The complainants (Andrews and Matson) are registered as Indians under the Indian Act.1 

However, their children are not entitled to registration pursuant to the mandatory terms of s. 6 of 

that Act. They filed separate human rights complaints under the Canadian Human Rights Act (the 

"CHRA") challenging the registration provisions of the Indian Act as discriminatory. The Canadian 

Human Rights Tribunal (the "Tribunal") concluded, in consideration of its home statute, that it did 

not have jurisdiction to deal with the complaints, since they did not involve a "discriminatory 

practice in the provision of goods, services, facilities or accommodation customarily available to 

the general public"2 but rather challenged Parliament's enactment of a law of general application. 

The Tribunal's decisions were upheld by both the Federal Court and Federal Court of Appeal. 

3. This Court's recent jurisprudence on standards of administrative law ·review is both 

abundant and clear. The Canadian Human Rights Commission (the "Commission"), however, 

selectively quotes from portions of the Federal Court of Appeal's comprehensive reasons to 

suggest that further guidance is required. Its submissions in this regard are not persuasive. This 

case involves a specialized administrative tribunal interpreting its home statute. The Federal Court 

of Appeal properly noted that this Court's jurisprudence is entirely sufficient for the purposes of 

determining standard of review in such a case. 

4. The Commission is also mistaken when it suggests that the proposed appeal raises an issue 

of public importance with regard to whether an Act of Parliament, in itself, can be a 

"discriminatory practice in the provision of a service customarily available to the public" as 

1 RSC 1985 c. I -5. The term "Indian" is employed in reference to the statutory category established 
under the Indian Act. 
2 RSC 1985, c. H-6 ["CHRA"] 
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contemplated ins. 5 of the CHRA. Parliament is not providing a service customarily available to 

the general public when it defines who is an "Indian" for the purposes of the Indian Act. Rather, it 

is carrying out its legislative function. 

5. Where the exercise of Parliament's legislative function produces a law that is challenged 

as discriminatory, the Canadian Charter of Rights and Freedoms (the "Charter") provides the 

proper framework for adjudicating the claim. The CHRA, however, does not. It lacks the 

appropriate justificatory structure for assessing a law of general application. This Court has stated 

that human rights concepts of "reasonable accommodation" and "undue hardship" are no substitute 

for an Oakes3 analysis and inappropriate for assessing Parliament's laws. The Commission's 

position on this leave application is inconsistent with this Court's jurisprudence in that regard, 

which is clear and need not be revisited. 

6. The application for leave to appeal should be dismissed. The court below applied settled 

law to the case before it. The Commission's desire to achieve what it perceives as a beneficial 

policy outcome cannot raise an issue of public importance when the means it proposes for doing 

so conflict with that settled law. 

B. STATEMENT OF FACTS 

7. The complainants (Andrews and Matson) are registered as Indians under the Indian Act. 

However, pursuant to the mandatory terms of s. 6 of that Act, their children are not entitled to 

registration. 

8. Indian status is a statutory construct ·determined using a genealogical standard that is 

concerned with proximity to the historical population with whom the Crown entered into treaties 

or for whom reserves were set aside. Parliament's jurisdiction to create and delineate this legal 

category arises under section 91 (24) of the Constitution Act. 4 

3 R v Oakes, [1986] 1 SCR 103 ["Oakes"] 
4Constitution Act, 1867 (UK), 30 & 31 Vic, c 3, reprinted in RSC 1985, App II, No 5 
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9. Mr. Andrews and the Matsons filed separate human rights complaints challenging the 

registration provisions of the Indian Act pursuant to s. 5 of the CHRA, which provides: 

5 It is a discriminatory practice in the provision of goods, services, facilities or 
accommodation customarily available to the general public 

(a) to deny, or to deny access to, any such good, serv1ce, facility or 
accommodation to any individual, or 

(b) to differentiate adversely in relation to any individual, on a prohibited 
ground of discrimination. 

10. In their human rights complaint, the Matsons directly challenged s. 6 of the Indian Act, stating 

that their dispute lay with Parliament in legislating as it did with regard to Indian status.5 In Mr. 

Matson's words, "I have to question Parliament [ ... ] cause Parliament had all the information in front 

of them[ ... ] Parliament passed legislation with discriminatory aspects[ ... ].6 Mr. Andrews, likewise, 

"challenged the registration provisions in section 6 of the Indian Act. "7 

11. Both Mr. Andrews and the Matsons seek remedies for what they allege is under-inclusive 

legislation. Their complaints are ultimately aimed at having the provisions of the Indian Act 

broadened to include their children and those similarly situated to them. 8 

The Tribunal Decisions 

12. In what the Federal Court of Appeal referred to as "two very thoughtful and thorough 

decisions",9 the Tribunal dismissed each of the Andrews and Matson complaints. 

13. The Tribunal found that the complainants were making direct challenges to legislation and 

nothing else. That is, they did not allege that the Registrar had discriminated against them in how 

5 Matson et al v Indian and Northern Affairs Canada, 2013 CHRT 13 ["Matson CHRT'], at.para. 
50 I Application for Leave to Appeal [the "Application"], Tab 2 
6 Matson CHRT, at para. 52. Notably, the Matsons also served a Notice of Constitutional Question 
in the Tribunal proceedings which raised a s. 15 Charter challenge to s. 6 of the Indian Act. That 
Notice of Constitutional Question was struck: see Matson CHRT, at para. 15 I Application, Tab 2 
7 Andrews et al v Indian and Northern Affairs Canada, 2013 CHRT 21 ["Andrews CHRT'], at 
para. 11 I Application, Tab 3 
8 Canadian Human Rights Commission v Attorney General of Canada, 2016 FCA 200, at para. 
101 [the "FCA Decision"] I Application, Tab 5 
9 FCA Decision, at para. 4 I Application, Tab 5 
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it treated or processed their applications. Rather, they challenged the law the Registrar was bound 

to apply. 

14. The Tribunal concluded that its jurisdiction pursuant to s. 5 of the CHRA was not engaged, 

because the complaints did not allege a discriminatory practice in the provision of services as 

contemplated in s. 5 of the CHRA, but rather challenged an Act of Parliament, which was not a 

service customarily available to the public. 

15. The Tribunal considered and applied binding jurisprudence from this Court and the Federal 

Court of Appeal, 10 gave careful consideration to the principle of primacy of human rights 

legislation and considered this Court's dictates in Alberta v Hutterian Brethren of Wilson Colony, 11 

on how laws of general application, which by definition are not tailored to the unique needs of 

individual claimants, are not amenable to the reasonable accommodation analysis arising under 

human rights statutes. 12 

The Federal Court Decision 

16. The Federal Court dismissed the Commission's applications for judicial review of the 

Tribunal's decisions, which were heard together. Neither the Matsons nor Mr. Andrews were 

parties to those proceedings, which instead were brought by the Commission. 

17. The Federal Court canvassed jurisprudence from this Court and the Federal Court of 

Appeal and ultimately found that both the Matson and Andrews Tribunal decisions were 

reasonable. 13 The Federal Court also found that the Tribunal's decisions accorded with the 

primacy of human rights law and affirmed the Tribunal's findings that the complaints did not 

impugn a discriminatory practice in the provision of services under s. 5 of the CHRA. 14 

10 Public Service Alliance of Canada v Canada Revenue Agency, 2012 FCA 7, leave to appeal to 
SCC refused, [2012] SCCA 102 (QL) ["Murphy"], at para. 6 
11 2009 SCC 3 7 ["Hutterian Brethren"] 
12 Matson CHRT, at para. 153 I Application, Tab 2; Andrews CHRT, at paras. 81-82 I Application, 
Tab 3; Hutterian Brethren, at paras. 66-71 
13 Canadian Human Rights Commission v Attorney General of Canada, et al, 2015 FC 398, at 
paras. 34, 41 [the "Federal Court Decision"] I Application, Tab 4 
14 Federal Court Decision, at para. 88 I Application, Tab 4 
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The Federal Court of Appeal Decision 

18. The Commission's subsequent appeal to the Federal Court of Appeal was also dismissed. The 

Court of Appeal concluded that the appropriate standard of review was reasonableness. It considered 

and applied this Court's post-Dunsmuir15 jurisprudence with regard to the presumption of 

reasonableness review where an administrative decision maker interprets its home statute, finding that 

that presumption was not rebutted on the facts of this case. 

19. Though the Court of Appeal noted some variations in the standard of review jurisprudence at 

the appellate level, it expressly found that it was unnecessary to address those variations in this case, 

as the standard of review could be determined exclusively on principles set out in this Court's 

jurisprudence.16 

20. The Court of Appeal then went on to consider whether the Tribunal's decisions were 

reasonable, and concluded that they were. The Court noted, inter alia, that: 

a. the Tribunal's interpretation of s. 5 of the CHRA was one that the section can 

reasonably bear, and is consistent with authority from this Court and the Federal Court 

of Appeal on what sorts of activities constitute services customarily available to the 

public within the meaning ofs. 5 ofthe CHRA;17 

b. the principle of primacy is not at odds with the Tribunal's interpretation ofs. 5 ofthe 

CHRA because primacy relates to the Tribunal's remedial authority once validly 

seized of a complaint- that remedial authority is only implicated where the Tribunal 

possesses jurisdiction; 18 

c. the complainants were seeldng a remedy the Tribunal had no jurisdiction to grant. 

Specifically, their complaints of under-inclusiveness were aimed at having the 

provisions in s. 6 of the Indian Act broadened to include the complainant's children 

15 Dunsmuir v New· Brunswick, 2008 SCC 9 ["Dunsmuir"] 
16 FCA Decision, at para. 78/ Application, Tab 5 
17 Ibid, at paras. 92, 95-96 
18 Ibid, at paras. 98-99 
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and others who are similarly situated. However, the Tribunal is not empowered to read 

additional language into the statute or to declare it invalid; 19 and 

d. the Tribunal had properly recognized Supreme Court of Canada jurisprudence making 

clear that laws of general of application, if challenged as discriminatory, may be 

justified under s. 1 of the Charter, but are not amenable to the reasonable 

accommodation analysis under human rights statutes. 20 

PART II- STATEMENT OF QUESTIONS IN ISSUE 

21. The sole issue is whether this application for leave to appeal raises an issue of public 

importance or an issue that is otherwise of such a nature or significance as to warrant decision by 

this Court.21 That issue falls to be determined in consideration of the following points: 

a. The Commission has not raised an issue of public importance with regard to the 

applicable standard of review; 

b. The Commission has not raised an issue of public importance with regard to 

whether an Act of Parliament can be a discriminatory practice in the provision of a 

service; and 

c. The Commission has not raised an issue of public importance with regard to 

whether available defences and remedies under the CHRA allow for legislative 

challenges. 

19 Ibid, at para. 101 
20 Ibid, at paras. 4 7, 103 
21 Supreme Court Act, RSC 1985, c S-26, s 40(1) 
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PART III- STATEMENT OF ARGUMENT 

A. NO ISSUE OF PUBLIC IMPORTANCE WITH REGARD TO STANDARD OF 
REVIEW 

22. The Commission's disagreement with the outcome of the standard of review analysis in 

this case is not sufficient to imbue the proposed appeal with public importance, particularly 

considering this Court's ample and recent jurisprudence on that very topic. 

23. This Co uti has had numerous opportunities to refine, consider and elaborate on its standard 

of review jurisprudence in the years following Dunsmuir. The Court of Appeal in this case, for 

instance, cited at least 15 post-Dunsmuir decisions of this Court,22 that address the applicable 

standard of review where administrative tribunals interpret their constituent or closely related 

statutes, which is precisely what occurred here. 

24. Beyond this, the Court of Appeal also gave special consideration to this Court's decisions 

in Mowat,23 WhatcotP4 and Mouvement lai'que quebecois,25 each of which is a post-Dunsmuir 

decision addressing standard of review in the context ofhuman rights legislation specifically. From 

there, the Court of Appeal was able to discern what factors should guide the standard of review 

analysis, and to apply those factors to the situation before it.26 

25. The Commission nevertheless argues that standard of review issues arise on the proposed 

appeal that warrant this Court's consideration. Its arguments in this regard are not persuasive. 

26. First, the Commission says that there is a conflict in the standard of review jurisprudence 

that requires resolution by this Court. The Commission has quoted selectively from the Federal 

Court of Appeal's reasons in an effort to bolster its argument on this front. 27 However, the 

Commission fails to acknowledge that after having canvassed appellate level jurisprudence on 

standard of review, the Court of Appeal ultimately concluded that there was no conflict requiring 

22 FCA Decision, at paras. 61, 63-64 I Application, Tab 5 
23 Canada (Canadian Human Rights Commission) v Canada (Attorney General), 2011 SCC 53 
["Mowat"] 
24 Saskatchewan (Human Rights Commission) v Whatcott, 2013 SCC 11 
25 Mouvement lai'que quebecois v Saguenay (City), 2015 SCC 16 
26 FCA Decision, at paras. 66-68, 85 I Application, Tab 5 
27 Commission's Memorandum, at paras. 4, 22 I Application, Tab 6 
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resolution in this case because, in its words, the matter could be decided by applying "general 

principles that emerge from the Supreme Court's caselaw. "28 

27. It is without dispute that the Tribunal in this case was tasked with interpreting its home 

statute. As such, the presumption of reasonableness applies and the real issue below was whether 

the presumption had been rebutted. None of the Commission's arguments on this leave application 

address any of the established exceptions, nor have they proposed any cogent basis for deviating 

from those exceptions, which this Court has already stressed are limited.29 

28. Second, the Commission says that various administrative tribunals may considers. 5 of the 

CHRA, and that the possibility of conflicting interpretations militates in favour of the correctness 

standard in this case. In support, they rely on a lone decision of the Social Security Tribunal.30 

This Court has already addressed when concurrent jurisdiction will militate in favour of review on 

the correctness standard. Specifically, this occurs where the legislature has conferred "shared 

primary jurisdiction" upon a Court and an administrative decision maker to determine legal 

questions under that scheme de novo. 31 

29. Shared primary jurisdiction concerns do not anse here. This Court has specifically 

contrasted shared primary jurisdiction regimes with the regime established under the CHRA, which 

this Court has characterized as involving "exclusive primary jurisdiction" and as being a 

"discrete ... administrative regime."32 The courts share no primary jurisdiction with the Tribunal 

under the CHRA, and other administrative decision makers who may consider the CHRA 

incidentally likewise have no primary jurisdiction under that act. As such, the Commission's 

concurrent jurisdiction argument is ill-founded, and provides no basis for granting leave. 

30. Canada's position in the courts below has been that nothing turns on standard of review in 

this case, because the outcome would be the same regardless of whether the correctness or 

28 FCA Decision, at para. 78 I Application, Tab 5 
29 McLean v British Columbia (Securities Commission), 2013 SCC 67, ["McLean"] at paras. 21-33 
3° Commission's Memorandum, at para. 30 I Application, Tab 6 
31 Rogers Communications Inc. v Society of Composers, Authors and Music Publishers of Canada, 
2012 SCC 35, ["Rogers Communications"] at paras. 14-19 
32 Rogers Communications, at para. 18 
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reasonableness standards are applied.33 However, even if Canada is mistaken in this regard, the 

Commission has not raised an issue of public importance with regard to standard of review. 

31. The law as it applies to this case is abundant and clear. An administrative tribunal's 

interpretation of its home or closely related statutes should presumptively be reviewed on the 

reasonableness standard. The provision the Tribunal was considering in this case is precisely the 

type of provision this Court has said should be reviewed on the reasonableness standard. 34 

B. NO ISSUE OF PUBLIC IMPORTANCE WITH REGARD TO WHETHER AN ACT 
OFPARLIAMENTCANBEADISCRIMINATORYPRACTICEINTHEPROVISION 
OF A SERVICE 

32. The Commission has not raised an issue of public importance with regard to whether a law 

of general application (in this case defining Indian status) can be a "discriminatory practice in the 

provision of a service customarily available to the general public". 

33. First, the Commission's position is fundamentally at odds with the role Parliament plays 

in our constitutional system, the nature of which is uncontroversial and requires no restatement or 

clarification by this Court. 

34. Second, the Commission seems to rely on the notion that the Court of Appeal in this case 

changed the law or introduced uncertainty into the law such that this Court's scrutiny is required. 

To the contrary, the decision below merely applies settled law and interpretive principles to a 

particular set of facts. 

(i) Parliament's Role 

35. Parliament, when it enacts legislation, is manifestly not providing a "service customarily 

available to the general public" as those words appear in the CHRA. Rather, Parliament is carrying 

out its legislative function. 

33 See e.g. Murphy, at paras. 2, 6 where the Federal Court of Appeal found that the conclusion that 
legislation cannot be a "service" for the purposes of s. 5 of the CHRA was both reasonable and 
correct 
34 See e.g. McLean at para. 33; Mowat, at para. 25 (re "core function and expertise of the 
Tribunal"); See also Sound v Motion Picture Theatre Associations of Canada, 2012 SCC 38, at 
para. 27 



10 

36. This is all the more obvious when one considers that s. 5 of the CHRA contemplates not 

only "services", but also "goods", "facilities" and "accommodation", terms that may inform the 

meaning to be accorded to "services" but that bear no relationship to the legislative function. 35 

3 7. The Commission never directly addresses this critical point. Instead, it says that it has 

raised an issue of public importance because, in its view, the Tribunal should not have looked at 

the "source" of the alleged discrimination (a law of general application enacted by Parliament), 

but rather should have limited itself to considering alleged discriminatory effects.36 

38. The Commission's submission on this front is inconsistent with this Court's jurisprudence, 

which makes clear that the Tribunal's task at the first stage is to "identify the service in question". 37 

Put otherwise, the Tribunal must look at "the particular actions" which are said to give rise to the 

alleged discrimination to determine if they are services. 38 The particular actions, on facts not 

disputed by the Commission, were Parliament's actiol}s in legislating as it did. 

39. More importantly for the purposes of the current application, however, the Commission 

identifies no basis upon which generally accepted and foundational understandings of Parliament's 

role might now be called into question. As such, the application fails to raise an issue warranting 

this Court's attention. 

(ii) No Change or Confusion in tlte Law 

40. The Commission also argues that the Court of Appeal changed or created confusion in the 

law, "narrowing"39 s. 5 of the CHRA and "carving out an exception"40 to the primacy principle. To 

the contrary, the Court of Appeal merely applied settled law to the matters before it. 

35 Forward v Canada (Citizenship and Immigration), 2008 CHRT 5, at para. 42 
36 Commission's Memorandum, at para. 35 I Application, Tab 6 
37 Gould v Yukon Order of Pioneers, [1996] 1 S.C.R. 571 ["Gould''], at paras. 16, 58; University 
of British Columbia v Berg, [1993] 2 SCR 353 ["Berg"] at 387 
38 Watkin v Canada (Attorney General), 2008 FCA 170 at para. 33, citing Gould; Murphy, at paras. 
6-7 
39 Commission's Memorandum, at p. 12, Heading B I Application, Tab 6 
4° Commission's Memorandum, at para. 38 I Application, Tab 6 
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41. It has been clear since Murphy41 that direct challenges to legislation cannot be pursued by 

way of complaints pursuant to s. 5 of the CHRA. This Court dismissed the Commission's 

application for leave to appeal in Murphy. On that leave application, the Commission advanced 

many of the same arguments it advances now. 

42. Thus, the Court of Appeal's decision did not in itself create any confusion or conflict in the 

law. It maintained existing law. To this end, the authorities the Commission relies on in support of 

the notion that a conflict now exists as between jurisdictions do not support that proposition.42 The 

authorities the Commission relies on are either predicated on law the Commission itself 

acknowledges is no longer considered good law, 43 arise in the context of different statutory 

schemes44 or cannot legitimately be characterized as representing a "prevailing trend".45 

43. The importance of human rights legislation and the applicable interpretive principles are 

not in dispute on the proposed appeal. This Court's jurisprudence speaks eloquently to these points 

and the courts below gave them full consideration. The Commission's arguments on this 

application for leave to appeal are simply emblematic of their disagreement with the manner in 

which undisputed principles were applied in the circumstances of this case. That, in itself, raises 

no issue of public importance. 

41 Murphy, at para. 6 
42 Commission's Memorandum, at paras. 47-49 I Application, Tab 6 
43 Canada (Attorney General) v Druken, [1989] 2 FC 24 (CA) ["Druken"]. Druken was a case in 
which a discriminatory practice in the provision of a service was conceded and not argued. As 
acknowledged by the Commission at paragraph 4 7 of its memorandum, Druken is no longer 
considered good law. Those cases cited by the Commission that rely on Druken (i.e. Gwinner v 
Alberta, 2002 ABQB 685, at paras. 68-72; Newfoundland (Human Rights Commission) v 
Newfoundland (Workplace Health, Safety, and Compensation Commission), 2005 NLCA 61, at 
paras. 22-23; Neubauer v British Columbia (Ministry of Human Resources), 2005 BCHRT 239, at 
para. 24; AA v New Brunswick, 2004 NBHRBID No.4, at paras. 46, 48) should similarly not be 
considered good law. 
44 See e.g. Tranchemontagne v Ontario, 2006 SCC 14 ["Tranchemontagne"], which arose in the 
context of a statutory scheme which, unlike the CHRA, included an express primacy clause. In 
Mishibinijima v Canada (Attorney General), 2007 FCA 36, at para. 40, the Federal Court of 
Appeal distinguished the Ontario human rights scheme from the CHRA on the basis that the CHRA 
did not contain an express primacy clause. 
45 See Saskatchewan (HRC) v Saskatchewan (Dept of Social Services), [1988] SJ No. 464 (QL) 
(SasJ<_ CA) , 
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44. The Court of Appeal did not eschew the principle that human rights statutes ought to be 

given a broad and liberal interpretation. In the human rights context, this Court has consistently 

stated that applying a broad liberal interpretation does not mean that a statute may be given an 

interpretation that its words cannot reasonably bear.46 By way of recent example, in Mowat, this 

Court made the point in the following terms: "what is required is nonetheless an interpretation of 

the text of the statute which respects the words chosen by Parliament. "47 This law is not only 

settled, but uncontroversial. 

45. Nor did the Court of Appeal "carve out an exception" to the primacy principle or "reduce 

[it] to an afterthought"48 as argued by the Commission. The Court of Appeal expressly considered 

the primacy principle but, consistent with this Court's jurisprudence on the issue, noted: 

... the principle of the primacy of human rights legislation is not at odds with the 
Tribunal's interpretation of section 5 of the CHRA because one must not conflate 
the scope of the Tribunal's jurisdiction with the extent of its remedial authority 
once it is validly seized of a complaint.49 

46. No exception was carved out here. This Court's jurisprudence on the primacy principle 

provides that where a law conflicts with human rights legislation (for instance, where it appears to 

authorize conduct that human rights legislation prohibits), human rights legislation will supersede 

the conflicting law. 50 However, primacy does not delineate the contours of the Tribunal's 

jurisdiction to seize itself of a complaint at the outset. 

4 7. Put otherwise, primacy does not assist in interpreting the term "service" within the meaning 

of s. 5 of the CHRA. There is no conflicting law with regard to what a "service" is that requires 

resolution by recourse to the primacy principle. 

46 Berg, at 3 71. See also Mowat, at para. 13; Gould, at para. 13 
47 Mowat, at para. 33 
48 Commission's Memorandum, at para. 38 I Application, Tab 6 
49 FCA Decision, at paras. 98-99 I Application, Tab 5 
50 Insurance Corp. of British Columbia v Heerspink [1982] 2 SCR 145, at 158; 
Tranchemontagne, at para. 24; see also Winnipeg School Division v Craton, [1985] 2 SCR 150 at 
156; Quebec (Commission des droits de la personne et des droits de la jeunesse) v Communaute 
urbaine de Montreal, [2004] SCC 30, at paras. 25-27 
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48. As emphasized by this Court in Tranchemontagne, the application of human rights 

legislation to potentially conflicting laws arises where the administrative decision maker is actually 

dealing with a matter in respect of which it has jurisdiction and is therefore properly seized. 51 

C. NO ISSUE OF PUBLIC IMPORTANCE WITH REGARD TO AVAILABLE 
DEFENCES AND REMEDIES UNDER THE CHRA 

49. The Commission also has not raised an issue of public importance because the position it 

seeks to advance on the proposed appeal with regard to available defences (i.e. justification) and 

remedies does not accord with this Court's dictates in Hutterian Brethren52 and is inconsistent with 

the scheme of the CHRA. 

(i) Available Defences (Justification) 

50. In Hutterian Brethren, this Court was critical of lower courts applying a "reasonable 

accommodation" analysis drawn from human rights jurisprudence instead of the s. 1 Oakes 

analysis in the context of a challenge to legislation under s. 2(a) of the Charter. McLachlin C.J.C. 

noted the inadequacy and inappropriateness of using "reasonable accommodation" and "undue 

hardship" concepts when determining whether legislation is justified. 53 

51. A key feature of the CHRA is that it has no equivalent to s. 1 of the Charter. The Oakes 

analysis is not available. Rather the CHRA contains the bona fide justification exception. This 

exception is concerned with reasonable accommodation to the point of undue hardship and, 

pursuant to the express terms of the CHRA, is limited to considering 'health, safety and cost.' 54 If 

Parliament's enactment of a law of general application were the "provision of a service customarily 

available to the general public" engaging the Tribunal's jurisdiction under s. 5, this would be the 

only available justification. 

52. The limited nature of the justification afforded under the CHRA is a strong contextual 

indication that "services" under s. 5 do not encompass law-making. It is trite that legislative 

51 Tranchemontagne, at paras. 24-25, 50, 52 
52 20o9 sec 37 
53 Hutterian Brethren, at paras. 66-71 
54 CHRA, ss. 15(1)(g), 15(2) 
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provisions must be interpreted in a manner harmonious with the scheme of the legislation as a 

whole. 

53. In Hutterian Brethren, McLachlin C.J.C explained: 

[ 68] Minimal impairment [under the s. 1 Oakes analysis] and reasonable 
accommodation are conceptually distinct. Reasonable accommodation is a 
concept drawn from human rights statutes and jurisprudence. It envisions a 
dynamic process whereby the parties - most commonly an employer and 
employee - adjust the terms of their relationship in conformity with the 
requirements of human rights legislation, up to the point at which accommodation 
would mean undue hardship for the accommodating party. [ ... ] 

[ 69] A very different kind of relationship exists between a legislature and the 
people subject to its laws. By their very nature, laws of general application are not 
tailored to the unique needs of individual claimants. The legislature has no 
capacity or legal obligation to engage in such an individualized determination 
[ ... ] . Laws of general application affect the general public, not just the claimants 
before the court. The broader societal context in which the law operates must 
inform the s. 1 justification analysis. 55 

54. Indian registration does not involve the discretionary application of a general standard in 

individual circumstances; the Registrar has no discretion to deviate from the genealogical standard 

prescribed in section 6 of the Indian Act. 56 He cannot tailor the genealogical standard to 

"accommodate" the circumstances of an individual applicant. This was precisely the Court's 

concern in Hutterian Brethren. 

55. The concerns highlighted by this Court in Hutterian Brethren apply squarely on the facts 

of this case. In particular, the objectives sought to be achieved by the legislation the complainants 

are challenging cannot neatly be addressed by reference to the limited categories of health, safety 

and cost contemplated in the CHRA and, importantly, the Commission does not appear to dispute 

that point on this application for leave. 

55 Hutterian Brethren, at paras. 68-69 
56 Etches v Canada (Indian and Northern Affairs), 2009 ONCA 182, at para. 26 



15 

56. The courts have recognized that s. 6 of the Indian Act serves a number of sometimes 

competing objectives,57 unrelated to the limited categories of health, safety, and cost. These 

objectives include, for example, the preservation of previously acquired rights and were identified, 

at least in part, through a process of extensive consultation with First Nations. 58 The complex 

balancing of interests evident ins. 6 of the Indian Act, the legislative history of which demonstrates 

an effort to correct historical injustices, 59 well illustrates why the concerns articulated by this Court 

in Hutterian Brethren are apposite here. On this leave application, the Commission has provided 

no basis to call those concerns into question, nor to conclude that this Court ought to revisit its 

jurisprudence in this regard. 

(ii) Remedies 

57. The Commission has also failed to raise an issue of public importance with regard to 

remedies. On this front, it bears emphasizing that the Commission does not take issue with the 

Court of Appeal's finding that the complaints in this case sought to have allegedly under-inclusive 

legislation broadened to include the complainant's children and those similarly situated to them. 

The Commission likewise does not take issue with the proposition that the Tribunal has no 

jurisdiction to read words into statute, nor any jurisdiction to declare a statutory provision invalid. 

58. The Commission says, however, that this is immaterial because it can achieve the same 

outcome by having the Tribunal declare the statute inoperable at large, which would then compel 

Parliament to effect sought-after legislative amendments. 60 The Commission appears to be saying 

that it can achieve what is tantamount to a declaration of invalidity by giving it a different name. 

Its submissions in this regard are not persuasive. 

57 Mcivor v Canada (Registrar of Indian and Northern Affairs), 2009 BCCA 153 ["Mcivor"], at 
paras. 123-129; Descheneaux c Canada (Procureur General), 2015 QCCS 3555, at paras. 178-
196 
58 Mcivor, at paras 10, 123-129 
59 Gehl v Canada (Attorney General), 2015 ONSC 3481, at para. 48 
6° Commission's Memorandum, at para. 43 I Application, Tab 6 
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59. To this end, the Commission seeks to bolster its arguments on remedies by making an 

access to justice argument. The Court of Appeal properly noted that it was far from clear that 

access to justice would in fact be enhanced by acceding to the Commission's arguments.61 

60. However, leaving that fact aside, this Court has made eminently clear that the desire to 

achieve perceived beneficial policy outcomes cannot trump Parliamentary intent. It did so, notably, 

in a previous appeal pursued by the Commission, involving the same statutory scheme: 

[64] Faced with a difficult point of statutory interpretation and conflicting 
judicial authority, the Tribunal adopted a dictionary meaning of "expenses" and 
articulated what it considered to be a beneficial policy outcome rather than 
engage in an interpretative process taking account of the text, context and 
purpose of the provisions in issue. In our respectful view, this led the Tribunal to 
adopt an unreasonable interpretation of the provisions. [ ... ] . 62 

61. This application for leave to appeal should be dismissed. The Commission's desire to 

achieve what it perceives as a beneficial policy outcome cannot raise an issue of public importance 

when the means it proposes for doing so conflict with settled law. 

PART IV- SUBMISSIONS ON COSTS 

62. There is no reason to depart from the usual rule that costs should follow the result on this 

application. 

61 FCA Decision, at para. 103 I Application, Tab 5 
62 Mowat, at paras. 62, 64 
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PART V- STATEMENT OF ORDER SOUGHT 

63. That this application for leave to appeal be dismissed, with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at the City of Vancouver, in the Province of British Columbia, this 

2016. 

Liliane Bantourakis 
Counsel for the Respondent 
Attorney General of Canada 

Josef osenthal 
Counsel for the Respondent 
Attorney General of Canada 

day of October, 
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PART VII- STATUTES BEING RELIED ON 

Canadian Charter of Rights and Freedoms, Charte canadienne des droits et libertes, 
Part I of the Constitution Act, 1982, being Partie I de Ia Loi constitutionnelle de 1982, 
Schedule B to the Canada Act 1982 (UK), edictee comme I' annexe B de Ia Loi de 1982 
1982, c. 11, ss. 1, 15 sur le Canada, 1982, c. 11 (R.U.), ss. 1, 15 

1. The Canadian Charter of Rights and 
Freedoms guarantees the rights and freedoms 
set out in it subject only to such reasonable 
limits prescribed by law as can be 
demonstrably justified in a free and democratic 
society. 

15. (1) Every individual is equal before and 
under the law and has the right to equal benefit 
of the law without discrimination and , in 
particular, without discrimination based on 
race, national or ethnic origin, colour, religion, 
sex, age or mental or physical disability. 
(2) Subsection (1) does not preclude any law, 
program or activity that has as its object the 
amelioration of conditions ·of disadvantaged 
individuals or groups including those that are 
disadvantaged because of race, national or 
ethnic origin, colour religion, sex, age or 
mental or physical disability. 

1. La Charte canadienne des droits et libertes 
garantit les droits et libertes qui y sont enonces. 
Ils ne peuvent etre restreints que par une regle 
de droit, dans des limites qu1 soient 
raisonnables et dont la justification puisse se 
demontrer dans le cadre d'une societe libre et 
democratique. 

15. (1) La loi ne fait acception de personne et 
s' applique egalement a to us, et to us ont droit a 
la meme protection et au meme benefice de la 
loi, independamment de toute discrimination, 
notamment des discriminations fondees sur la 
race, 1' origine nationale ou ethnique, la 
couleur, la religion, le sexe, 1' age ou les 
deficiences mentales ou physiques. 
(2) Le paragraphe (1) n'a pas pour effet 
d'interdire les lois, programmes ou activites 
destines a ameliorer la situation d'individus ou 
de groupes defavorises, notamment du fait de 
leur race, de leur origine nationale ou ethnique, 
de leur couleur, de leur religion, de leur sexe, 
de leur age ou de leurs deficiences mentales ou 
physiques. 

Canadian Human Rights Act, RSC 1985, c. Loi canadienne sur les droits de Ia personne 
H-6, ss. 5, 15(1)(g) and 15(2) L.R.C. (1985), ch. H-6, ss. 5, 15(1)(g) et 15(2) 

5. It 1s a discriminatory practice in the 
provision of goods, serv1ces, facilities or 
accommodation customarily available to the 
general public 
(a) to deny, or to deny access to, any such 
good, service, facility or accommodation to 
any individual, or 
(b) to differentiate adversely in relation to any 
individual, on a prohibited ground of 
discrimination. 

5 Constitue un acte discriminatoire, s' il est 
fonde sur un motif de distinction illicite, le fait, 
pour le foumisseur de biens, de services, 
d'installations ou de moyens d'hebergement 
destines au public : 
(a) d'en priver un individu; 
(b) de le defavoriser a 1' occasion de leur 
foumiture. 
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15. (1) It is not a discriminatory practice if 
(g) in the circumstances described in section 5 
or 6, an individual is denied any goods, 
services, facilities or accommodation or access 
thereto or occupancy of any commercial 
premises or residential accommodation or is a 
victim of any adverse differentiation and there 
is bona fide justification for that denial or 
differentiation. 

(2) For any practice mentioned in paragraph 
(1)(a) to be considered to be based on a bona 
fide occupational requirement and for any 
practice mentioned in paragraph (1 )(g) to be 
considered to have a bona fide justification, it 
must be established that accommodation of the 
needs of an individual or a class of individuals 
affected would impose undue hardship on the 
person who would have to accommodate those 
needs, considering health, safety and cost. 

15 ( 1) N e constituent pas des actes 
discriminatoires : 
(g) le fait qu'un foumisseur de biens, de 
services, d'installations ou de moyens 
d'hebergement destines au public, ou de 
locaux commerciaux ou de logements en prive 
un individu ou le defavorise lors de leur 
fourniture pour un motif de distinction illicite, 
s'il a un motif justifiable de le faire. 

(2) Les faits prevus a l'alinea (1)(a) sont des 
exigences professionnelles justifiees ou un 
motif justifiable, au sens de l'alinea (1)(g), s'il 
est demontre que les mesures destinees a 
repondre aux besoins d'une personne ou d'une 
categorie de personnes visees constituent, pour 
la personne qui doit les prendre, une contrainte 
excessive en matiere de couts, de sante et de 
securite. 

Constitution Act, 1867 (UK), 30 & 31 Loi constitutionnelle de 1867 (RU), 30 et 31 
Victoria, c. 3, reprinted in RSC 1985, App Victoria, c 3, reproduit dans LRC 1985, App 
II, No 5, s. 91(24) II, no 5, s. 91(24) 

91. It shall be lawful for the Queen, by and 91. II sera loisible a la Reine, de 1' avis et du 
with the Advice and Consent of the Senate and consentement du Senat et de la Chambre des 
House of Commons, to make Laws for the 
Peace, Order, and good Government of 
Canada, in relation to all Matters not coming 
within the Classes of Subjects by this Act 
assigned exclusively to the Legislatures of the 
Provinces; and for greater Certainty, but not so. 
as to restrict the Generality of the foregoing 
Terms of this Section, it is hereby declared that 
(notwithstanding anything in this Act) the 
exclusive Legislative Authority of the 
Parliament of Canada extends to all Matters 
coming within the Classes of Subjects next 
hereinafter enumerated; that 1s to say, 

(24) Indians, and Lands reserved for the 
Indians. 

Communes, de faire des lois pour la paix, 
1' ordre et le bon gouvemement du Canada, 
relativement a toutes les matieres ne tombant 
pas dans les categories de sujets par la presente 
loi exclusivement assignes aux legislatures des 
provinces; mais, pour plus de garantie, sans 
toutefois restreindre la generalite des termes 
ci-haut employes dans le present article, il est 
par la presente declare que (nonobstant toute 
disposition contraire enoncee dans la presente 
loi) 1' autorite legislative exclusive du 
parlement du Canada s' etend a toutes les 
matieres tombant dans les categories de suj ets 
ci-dessous enumeres, savoir: 
(24) Les Indiens et les terres reservees pour les 
Indiens. 
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6. (1) Subject to section 7, a person is entitled 
to be registered if: 
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Loi sur les Indiens, LRC 1985, c. 1-5, s. 6 

6. (1) Sous reserve de !'article 7, toute 
personne ale droit d'etre inscrite dans les cas 
suivants: 

(a) that person was registered or entitled to be (a) elle etait inscrite ou avait le droit de l'etre 
registered immediately prior to Apri117, 1985; le 16 avri11985; 

(b) that person is a member of a body of (b) elle est membre d'un groupe de personnes 
persons that has been declared by the Governor declare par le gouverneur en conseil apres le 
in Council on or after April 17, 1985 to be a 16 avri11985 etre une bande pour !'application 
band for the purposes of this Act; de la presente loi; 

(c) the name of that person was omitted or 
deleted from the Indian Register, or from a 
band list prior to September 4, 1951, under 
subparagraph 12(1)(a)(iv), paragraph 12(1)(b) 
or subsection 12(2)or under subparagraph 
12(1)(a)(iii) pursuant to an order made under 
subsection 1 09(2), as each provision read 
immediately prior to Apri117, 1985, or under 
any former provision of this Act relating to the 
same subject-matter as any of those provisions; 

( c.1) that person 
(i) is a person whose mother's name was, as a 
result of the mother's marriage, omitted or 
deleted from the Indian Register, or from a 
band list prior to September 4, 1951, under 
paragraph 12( 1 )(b) or under subparagraph 
12(1)(a)(iii) pursuant to an order made under 
subsection 1 09(2), as each provision read 
immediately prior to Apri117, 1985, or under 
any former provision of this Act relating to the 
same subject-matter as any of those provisions, 
(ii) is a person whose other parent is not 
entitled to be registered or, if no longer living, 
was not at the time of death entitled to be 
registered or was not an Indian at that time if 
the death occurred prior to September 4, 1951, 
(iii) was born on or after the day on which the 
marriage referred to in subparagraph (i) 
occurred and, unless the person's parents 

(c) son nom a ete omis ou retranche du registre 
des Indiens ou, avant le 4 septembre 1951, 
d'une liste de bande, en vertu du sous-alinea 
12(1)(a)(iv), de l'alinea 12(1)(b) ou du 
paragraphe 12(2) ou en vertu du sous-alinea 
12(1)(a)(iii) conformement a une ordonnance 
prise en vertu du paragraphe 1 09(2), dans leur 
version anterieure au 17 avril1985, ou en vertu 
de toute disposition anterieure de la presente 
loi portant sur le meme sujet que celui d'une 
de ces dispositions; 

( c.1) elle remplit les conditions suivantes: 
(i) le nom de sa mere a ete, en raison du 
mariage de celle-ci, omis ou retranche du 
registre des Indiens ou, avant le 4 septembre 
1951, d'une liste de bande, en vertu de l'alinea 
12( 1 )(b) ou en vertu du sous-alinea 
12(1)(a)(iii) conformement a une ordonnance 
prise en vertu du paragraphe 1 09(2), dans leur 
version anterieure au 17 avril1985, ou en vertu 
de toute disposition anterieure de la presente 
loi portant sur le meme sujet que celui d'une 
de ces dispositions, 
(ii) son autre parent n'a pas le droit d'etre 
inscrit ou, s'il est decede, soit n'avait pas ce 
droit ala date de son deces, soit n'etait pas un 
Indien a cette date dans le cas d'un deces 
survenu avant le 4 septembre 1951, 
(iii) elle est nee ala date du mariage vise au 
sous-alinea (i) ou apres cette date et, a moins 
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married each other prior to April17, 1985, was 
born prior to that date, and 
(iv) had adopted a child, on or after September 
4, 1951, with a person who was not entitled to 
be registered on the day on which the child was 
born or adopted; 

(d) the name of that person was omitted or 
deleted from the Indian Register, or from a 
band list prior to September 4, 1951, under 
subparagraph 12(1 )(a)(iii) pursuant to an order 
made under subsection 1 09(1 ), as each 
provision read immediately prior to April 17, 
1985, or under any former provision of this Act 
relating to the same subject-matter as any of 
those provisions; 

(e) the name of that person was omitted or 
deleted from the Indian Register, or from a 
band list prior to September 4, 1951, 
(i) under section 13, as it read immediately 
prior to September 4, 1951, or under any 
former provision of this Act relating to the 
same subject-matter as that section, or 
(ii) under section 111, as it read immediately 
prior to July 1, 1920, or under any former 
provision of this Act relating to the same 
subject-matter as that section; or 

que ses parents se soient maries avant le 17 
avril1985, est nee avant cette derniere date, 
(iv) elle a eu ou a adopte, le 4 septembre 1951 
ou apres cette date, un enfant avec une 
personne qui, lors de la naissance ou de 
!'adoption, n'avait pas le droit d'etre inscrite; 

(d) son nom a ete omis ou retranche du registre 
des Indiens ou, avant le 4 septembre 1951, 
d'une liste de bande, en vertu du sous-alinea 
12(1)(a)(iii) conformement a une ordonnance 
prise en vertu du paragraphe 1 09(1 ), dans leur 
version anterieure au 17 avril1985, ou en vertu 
de toute disposition anterieure de la presente 
loi portant sur le meme sujet que celui d'une 
de ces dispositions; 

(e) son nom a ete omis ou retranche du registre 
des Indiens ou, avant le 4 septembre 1951, 
d 'une liste de bande: 
(i) soit en vertu de I' article 13, dans sa version 
anterieure au 4 septembre 1951, ou en vertu de 
toute disposition anterieure de la presente loi 
portant sur le meme sujet que celui de cet 
article, 
(ii) so it en vertu de 1' article 111, dans sa 
version anterieure au 1 er juillet 1920, ou en 
vertu de toute disposition anterieure de la 
presente loi portant sur le meme sujet que celui 
de cet article; 

(f) that person is a person both of whose (f) ses parents ont to us deux le droit d' etre 
parents are or, if no longer living, were at that inscrits en vertu du present article ou, s'ils sont 
time of death entitled to be registered under decedes, avaient ce droit ala date de leur deces. 
this section. 

(2) Subject to section 7, a person is entitled to 
be registered if that person is a person one of 
whose parents is or, if no longer living, was at 
the time of death entitled to be registered under 
subsection (1). 

(2) So us reserve de 1' article 7, une personne a 
le droit d'etre inscrite si l'un de ses parents ale 
droit d'etre inscrit en vertu du paragraphe (1) 
ou, s'il est decede, avait ce droit ala date de 
son deces. 



24 

(3) for the purposes of paragraph (1)(t) and (3) Pour !'application de l'alinea (1)(t) et du 
subsection (2), paragraphe (2): 

(a) a person who was no longer living 
immediately prior to April 17, 1985 but who 
was at the time of death entitled to be 
registered shall be deemed to be entitled to be 
registered under paragraph (1 )(a); 
(b) a person described in paragraph (1 )(c), (d), 
(e) or (f) or subsection (2) and who was no 
longer living on April 17, 1985 shall be 
deemed to be entitled to be registered under 
that provision; and 
(c) a person described in paragraph (1 )( c.1) 
and who was no longer living on the day on 
which that paragraph comes into force is 
deemed to be entitled to be registered under 
that paragraph. 

(a) la personne qui est decedee avant le 17 avril 
1985 mais qui avait le droit d' etre inscrite a la 
date de son deces est reputee avoir le droit 
d'etre inscrite en vertu de l'alinea (1)(a); 
(b) la personne visee aux alineas (1 )(c), (d), (e) 
ou f) ou au paragraphe (2) et qui est decedee 
avant le 17 avril 1985 est reputee avoir le droit 
d'etre inscrite en vertu de ces dispositions; 
(c) la personne visee a l'alinea (1)(c.1) et qui 
est decedee avant 1' entree en vigueur de cet 
alinea est reputee avoir le droit d'etre inscrite 
en vertu de celui -ci. 

Supreme Court Act, RSC 1985, c. S-26, s. Loi sur Ia Cour supreme, LRC 1985, c. S-26, 
40(1) s. 40(1) 

40. (1) Subject to subsection (3), an appeal lies 40 {1) Sous reserve du paragraphe (3), i1 peut 
to the Supreme Court from any final or other etre interj ete appel devant la Cour de tout 
judgment of the Federal Court of Appeal or of jugement, definitif ou autre, rendu par la Cour 
the highest court of final resort in a province, d' appel federale ou par le plus haut tribunal de 
or a judge thereof, in which judgment can be demier ressort habilite, dans une province, a 
had in the particular case sought to be appealed juger l'affaire en question, ou par l'un des 
to the Supreme Court, whether or not leave to Juges de ces juridictions inferieures, que 
appeal to the Supreme Court has been refused l'autorisation d'en appeler ala Cour ait ou non 
by any other court, where, with respect to the ete refusee par une autre juri diction, lorsque la 
particular case sought to be appealed, the Cour estime, compte tenu de !'importance de 
Supreme Court is of the opinion that any !'affaire pour le public, ou de !'importance des 
question involved therein is, by reason of its questions de droit ou des questions mixtes de 
public importance or the importance of any droit et de fait qu'elle comporte, ou de sa 
issue of law or any issue of mixed law and fact nature ou importance a tout egard, qu' elle 
involved in that question, one that ought to be devrait en etre saisie et lorsqu' elle accorde en 
decided by the Supreme Court or is, for any consequence l'autorisation d'en appeler. 
other reason, of such a nature or significance 
as to warrant decision by it, and leave to appeal 
from that judgment is accordingly granted by 
the Supreme Court. 


