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Part I: Overview

I.

The majority of the Court of Appeal for Ontario invoked the notion of the social contract' to
find that the Canadian Government had met its burden mandated by the Oakes test when it
denied certain non-resident Canadians their right to vote.I With respect, the use of "social
contract" to justify the deprivation of Canadian citizens of their right to vote is a throw back
to a dark era in our history when Canada disenfranchised minority groups and women on the
basis of race and gender, and is inconsistent with what the Supreme Court of Canada (SCC)
has previously stated to be the foundational principles underlying the Canadian Constitution.

Part II: Points in Issue

2.

The Metro Toronto Chinese & Southeast Asian Legal Clinic (MTCSALC) respectfully
submits that the following three considerations must be taken into account when determining
whether the rights violation in this case was saved by section 1 of the Charter:
a. The need to conduct section 1 analysis in a manner consistent with the foundational
principles underlying the Canadian Constitution, including the Charter;
b. Understanding the notion of "social contract" in the historical context of the
development of the right to vote in Canada; and
c. Proposing an alternative understanding of the "social contract" based on the Rule of
Law

PartIII: Arguments
A) Section 1 analysis must be conducted in a manner consistent with the
foundational principles underlying the Constitution, including the Charter

3.

The Secession Reference identifies four foundational constitutional principles which "inform
and sustain the constitutional text": federalism, democracy, constitutionalism and the rule of
law, and respect for minority rights. In discussing the principle of democracy, the SCC

1

Frank v Canada (Attorney Genera(), 2015 ONCA 536 at para 158; R `vOakes, [1986] I SCR 103.

quotes R. v. Oakes when it states: "[t]he Court must be guided by the values and principles
essential to a free and democratic society which I believe to embody, to name but a few,
respect for the inherent dignity of the human person, commitment to social justice and
equality, accommodation of a wide range of beliefs, respect for cultural and group identity,
and faith in social and political institutions which enhance the participation of individuals
and groups in society." The SCC also states that democracy cannot exist without the rule of
law, which it had earlier described as "a fundamental postulate of our constitutional
structure." One of the elements of the rule of law is that "the law is supreme over the acts of
both government and private persons". This formulation of the principle of equality before
the law continues to reside in the evolved concept of equality before and under the law,
which is also part of substantive equality under section 15 of the Charter.2

4.

The fourth and final underlying constitutional principle articulated by the SCC in the
Secession Reference is the protection of minorities. On this point, the Court states:
"[a]Ithough Canada's record of upholding the rights ofminorities is not a spotless one, that
goal is one towards which Canadians have been striving since Confederation, and the process
has not been without success. The principle of protecting minority rights continues `to
exercise influence in the operation and interpretation of our Constitution."3

5.

These four constitutional principles, most notably the rule of law and the protection of
minorities, confirm that the principle of equality forms part of the' bedrock of the Canadian
ConstiWtion. The fundamental role that equality plays in the Constitution was reaffirmed by
the SCC in Andrews when it stated: "[t]he section 15(I) guarantee is the broadest of all
guarantees. It applies to and supports all other rights guaranteed by the Charter."4

6.

The SCC has long accepted that in the context of section I analysis, the Court must be guided
by other values entrenched in the Charter, recognizing that when undertaking a section 1
analysis, the Court "must be guided by the values and principles essential to a free and

Reference Re Secession ofQu6bec, [1998] 2 SCR 217 at paras 49, 64, 67, 70-71, 90; R v Oakes [1986] 1 SCR
103 at para 64; Roncarelli v Duplessis, [1959] SCR 121 at p 142.
3 Reference Re Secession of Quebec, supra, at para 81.
4Andrewsv Law Societv of British Columbia, [1989] 1 SCR 143 at 185.
2

democractic society."5 Similarly, when analyzing the deleterious effects of a limit on a
freedom protected by the Charter, the Court says it needs to consider the impact in terms of
Charter values, such as liberty, human dignity, equality, autonomy, and the enhancement of
democracy.6

7.

The equality principle has also been used by the SCC to justify the limits imposed on other
Charter rights in a section } analysis, including limits on freedom of expression and freedom
of religion, as the Court has previously accepted as a reasonable justification the
Government's "concurrent commitment to equality and respect for group identity and the
inherent dignity owed to all human beings."7

8.

Given that the principle of equality is, as this Court in Andrews has affirmed, the "broadest of
all guarantees", which applies to and supports all other rights guaranteed by the Charter, and
recognizing that the protection of minorities and the rule of law are two foundational
principles of our constitution, it is MTCSALC's respectful submission that these principles
must be infused into the analysis of section I of the Charter. As such, when examining
whether a rights violation can be demonstrably justified in a free and democratic society
under section I of the Charter, the Court must apply the principle of equality, the rule of law
and the protection of minorities as an interpretative lens, in order to ensure any justifications
offered by the state under section I are not in and of themselves based on any discriminatory
motives or objectives.

9.

In this particular case, applying these principles as an interpretative aid, it is the
MTCSALC's position that "preserving the social contract"",as it is currently framed by the
Court of Appeal for Ontario, does not pass constitutional muster as a "pressing and
substantial objective" because the objective itself is inconsistent with the principle of
equality, the protection of minorities and the rule of law.

sR v Bryan [2007] SCJNo 12 at para21.
Alberta v Batten.an Brethren of Wilson Colony, [2009] SCJNo 37 at para88.
Thomson Newspapers Co v Canada (Attorney General), [199811 SCR 877 at para125.
7Saskatchewan(Human Rights Commission) v Whatcott, [2013] SCJNo I I at paras66 and 161; see also Ross v
New BrunswickSchool District No. 15, [1996] I SCR 825 at para94.
6

B) Understanding the Social Contract' notion in the historical context of the
development of the right to vote in Canada
10. In finding that permitting all non-resident citizens to vote would erode the "social contract"

and "undermine the legitimacy of the laws", Strathy C.J.O. adopts the Respondent's
argument based on a particular notion of "social contract" which he describes as follows:
The appellants primary position, and the one I will focus on, is that the residency requirement
fulfills the pressing and substantial objective of preserving the social contract at the heart of
Canada's system of constitutional democracy. It ensures citizens are both subjectively connected
to Canada through their knowledge and affiliation and objectively connected through holding
citizenship responsibilities and duties to obey domestic laws. The connection between having a
voice in making the laws and being obliged to obey them is what gives the laws legitimacy.
(emphasis added)8

II.

It is on the basis of "preserving the connection between citizens' obligation to obey the law
and their right to elect the lawmakers - strengthening the social contract" that the majority in
the Court of Appeal found there to be a pressing and substantial objective that justifies the
section 3 Charter infringement of depriving certain non-resident Canadians the right to vote.9
MTCSALC respectfully asks the SCC to reject the Court of Appeal's prescription of the
social contract in view of the history of racially-based disenfranchisement in Canada and the
danger of allowing such a notion to justify the deprivation of Canadians of one of their most
fundamenatal rights, namely, the right to vote.

12. To say that Canada has a history of "unjust limits"lo when it comes to the right to vote is an

understatement. Historically, through overtly racist laws and policies, the Federal
Government and a number of provinces within the Dominion had explicitly denied the right
to vote for members of racialized communities, including but not limited to, Indigenous
Peoples as well as Canadians of Chinese and Japanese descent, among others.

Frank v Canada (AuorneVGeneral, supra, at para51.
Ibid at para93.
lo Ibid at para 110.
&

9

13. The disenfranchisement of Chinese Canadians in particular began with Sir John A.
Macdonald, Canada's first Prime Minister, when he introduced an election law in 1885 in
which he expressly deprived persons from the "Mongolian and Chinese race" of their right to
vote. According to Macdonald, persons of Chinese origin ought not to have a vote because
they had "no British instincts or British feelings or aspirations" By then, similar racially
based restrictions on voting were already in place in many provinces.11
1.4. The right to vote at the federal level for Chinese Canadians was restored almost thirteen
years later, in 1898, when the Liberal Government under Wilfred Laurier passed a new
federal law prohibiting provinces from excluding a citizen from voting based on race. As a
result, citizens of Chinese or Japanese descent living in British Columbia obtained the right
to vote in federal elections, although they were still excluded from provincial elections.12

15. To circumvent the federal laws, British Columbia and Manitoba found alternative ways to

exclude Chinese and other racialized Canadians from voting. In 1901, British Columbia
decreed a person who was unable to read the provincial election legislation, which was
written in English, would be denied the right to vote. The following year, Manitoba passed
its own election law giving right to vote only to persons who could read the province's

British Columbia and the legislation in Manitoba were specitically designed to exclude
Canadians of Chinese and Japanese descent, among others, from the right to vote.13

16. Discrimination against both Chinese and Japanese Canadians continued until after the
Second World War. In addition to being interned during World War 1I, Japanese Canadians
had also been excluded from voting in British Columbia since the province joined
Confederation in 1871. Canadians of Chinese origin, similarly, did not regain their right to
vote until 1947, two years after the end of the World War II.14

IL Affidavit of Jean"Pierre Kingsley (In Reply) sworn May 7, 2013, Joint Application Record, Tab 8, at para 5;
Exhibit A: Jean"Pierre Kingsley, A Histoly of the Vote in Canada, 2d ed (Ottawa: Elections Canada, 2007) at 52.
12 /bid at 53.
13

/b!d at 57.

14

Ibid at 78.

17. Against this dark,historical backdrop of racial exclusion and discrimination, framing the

notion of "social contract" which bases the legitimacy of Canadian laws on a connection
between the citizens' right to vote and their obligation to follow the law is not only ironic,
but dangerous. For decades, laws - and especially laws with respect to the right to vote were used deliberately by the Canadian state to discriminate and systematically exclude
entire groups of Canadians from becoming part of Canadian society based solely on their
race. The legitimacy of these exclusionary laws was itself based on racist ideology and the
dogma of colonialism which was openly espoused by political leaders of the day.

18. Canadians of Chinese and Japanese descent as well as Indigenous Peoples of Canada, among
others, were completely left out of any political discourse and deprived of any meaningful
legal recourse to redress such legally sanctioned racism. Politically, they were effectively
silenced and sidelined by virtue of the deprivation of their right to vote. Legally, they were
forced to obey the very laws that were designed to exclude and disenfranchise them. Despite
these exclusionary laws, there was no counterveiling argument put forward by the state that
these excluded groups were free to not follow Canadian laws.

19. If we were to apply the Court of Appeal's notion of a social contract' which undergirds the
legitimacy of laws to these exclusionary eras, the content of such a contract would have been
filled with racist, sexist and otherwise discriminatory laws legitimized and sanctioned by the
government of the day. The people who were disenfranchised by these "legitimate laws"
under the "social contract" would be the very same people who played no part in the making
of these laws.
20. The Respondent argues that they use the term "social contract' as convenient shorthand for
their basic premise that the purpose of the residence limit is to ensure fairness to resident
voters.15 In support of their argument, the Respondent points to historical exceptions from
the residency requirement for voting during WWI for those who made the "ultimate
sacrifice" by enlisting in the war.16Yet even those exceptions still only applied to Canadians

1S
16

Factuln of the Respondent at paras 55-56.
/bid at para 19.

who were British subjectsl7, as if only their sacrifices were worthy of recognition. It calls
into question whether "fairness to resident voters" was the real objective that was being
promoted, or whether it was the protection of the right to vote for British subjects only.
21. Fast forwarding to the 2lst century, the adoption of the notion of a "social contract" as a basis
for the denial of the right to vote to non-'residentCanadians on the basis that they have not
demonstrated sufficient ties to Canada (i.e. that they have not fulfilled their part of the social
contract) through the proxy of residency is a throwback to the l9th century era of ideological
and discriminatory exclusion and disenfranchisement.18
22. While in 1885, the Chinese were denied the right to vote because of their supposed lack of
"British instincts", today, Chinese Canadian citizens residing in the so-called "Greater
China" area (including China, Hong Kong and Taiwan, which constitutes the second most
common place of residence for non-'resident Canadians in the worldl9) are being denied the
right to vote because of this vague notion of social contract. Whatever the rationale, the
effect is still the same. They are deemed not Canadian enough and therefore-denied the right
to vote for the purpose of preserving the legitimacy of a law that in itself violates their
Charter protected rights.
23.

This particular notion of "social contract" also has a danger of undermining the very
legitimacy of the law that it purports to protect. Today, there is a significant and growing
segment of the Canadian population made up of permanent residents, refugees, refugee
claimants, temporary foreign workers, and a myriad of other individuals with precarious
immigration status or no status at all, who do not have the right to vote but are nevertheless
subject to the laws of Canada. Some of these individuals have resided in Canada for
decades. Grounding the legitimacy of laws in Canada solely on the right to have a say in
laws would undermine the legitimacy of these laws from the perspective of those who are
deprived of such a right. Unless and until the Canadian state is prepared to extend the right
to vote to all residents of Canada regardless of their immigration status, there is an internal

Affidavit of Jean-Pierre Kingsley (In Reply) sworn May 7, 2013, Joint Application Record, Tab 8, at para 5;
Exhibit A: Jean-Pierre Kingsley, A Histo of the Vote in Canada, 2d ed (Ottawa: Elections Canada 2007) at 58.
Is Frank v Canada (Attorn
General), supra, at para 235, Laskin JA, dissenting.
19 Affidavit of Don De Voretz sworn May 2012, Joint Application Record, Tab 6 at paras 13-14.
17

logical conflict in the Respondent's formulation of the social contract which rests the
legitimacy of laws on the nexus between voting rights and the obligation to follow Canadian
laws. In addition, even among citizens who have the right to vote, many of them choose not
to exercise their franchise but are nonetheless required to obey the law of the land. Yet there
is no corresponding argument being put forth by the Respondent that citizens who do not
exercise their right to vote are not obligated to obey the law of the land.
24. If we follow the Respondent's notion of social contract to its logical conclusion, the
underlying argument starts to break down since the law that non..residentCanadian citizens
are asked to obey is the very law that will take away their right to vote. Rather than
enhancing the legitimacy of the laws, the impugned provision under the Canada Elections
Act breaches that very social contract that the Respondent is trying to preserve, as it allows
the state to not only deprive citizens of their fundamental right to vote, but it does so in a
manner that violates their Charter protected rights and Charter values such as equality,
inclusiveness, dignity and autonomy.20
C) Towards an alternative understanding of Social Contract - Rule of Law as the
foundational basis of the legitimacy of laws

25. MTCSALC submits that the obligation of every person in Canada to obey the law, and the
legitimacy of the laws which we must all obey, do not stem from the notion of social contract
as formulated by the Respondent and the majority of the Court of Appeal. Instead, it stems
from our collective acceptance of a foundational principle of Canadian democracy, namely,
the rule of law. Specifically, the principle that no government, organization or private
person is above the law and that everyone is considered equal before the law, is what gives
the law its ultimate legitimacy and is the avenue in which the law commands respect and
obedience from all Canadians, whether they are citizens or otherwise.

26. Strathy C.J.O. in his decision at the Court of Appeal also referenced the rule of law as a
necessary condition of the notion of social contract when he quotes with approval the

2D

Facturn of the Appellants at para 7~

minority judgment in Sauv #2, where Gonthier J. states: "[iln my view, the social contract
necessarily relies upon the acceptance of the rule of law and civic responsibility and on
society's need to promote the same." Given this view, any proper understanding of social
contract must put the rule of law front and centre in its formulation.21
27.

The legitimacy of laws in Canada can and will be diminished if the laws passed by the state
are inconsistent with the Canadian Constitution, including the Charter. Legitimacy of the
laws will also be undermined if legislative objectives are themselves inconsistent with
foundational constitutional principles and Charter values.

28. Viewed in this way, if there is to be a social contract to support the legitimacy of laws, it
must"a contract that mutually binds the state and the people who are governed by it. On the
one hand, it requires people within a constitutional democracy to obey the law; on the other,
it requires the state to not engage in conduct that will artificially deny the rights of the people
who are subjects of the law and in so doing undermine the rule of law. In other words, if a
social contract is to exist in Canada between the state and its people, and if the purpose of
that social contract is to advance the legitimacy of the law, then it is incumbent upon the state
to not undermine that legitimacy by ensuring the laws they propose do in fact promote
dignity, equality, and fairness, and other principles that are enshrined in the Charter.
29. Legitimacy of the law therefore is best achieved by tng

an expansive approach to the right

to vote and not unduly restricting franchise for questionable legislative purposes. Only then
can we avoid repeating our historical mistakes of using exclusionary laws for racist and
otherwise discriminatory purposes. To promote legitimacy of the law, and the rule of law in
general, the Government should pass laws that are consistent with Charter values,
particularly laws that promote equality, inclusiveness and dignity, instead of laws that have
the very opposite effect and purpose.

30. When engaging in a section 1 analysis, the Court must have due regard for our foundational
constitutional principles as well as other Charter values. When viewed from an equality lens,
tSauvJ v Canada (Chief Electoral OffLcer),[2002] 3 SCR 519 2002 SCC 68.

2

tasking in account the foundational constitutional values of rule of law and protection of
minorities, and in light of the historically problematic use of varying versions of the "social
contract" notion to politically exclude and legally disenfranchise various groups that were not
considered sufficiently Canadian' for one reason or another, it is submitted that upholding
the social contract, as it is currently framed by the Court of Appeal for Ontario, cannot be a
"pressing and substantial objective" to justify violation of the Appellant's section 3 Charter
rights under section I .

PartIV: Costs
31. MTCSALC seeks no costs and requests that none be awarded against it.

Part V: Order Requested

32. MTCSALC respectfully requests that it be granted ten (IO) minutes to provide oral
submissions to this Honourable Court.

Al-Iof which is respectfully submitted this 7th day of December, 2016.
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