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PART I—OVERVIEW AND STATEMENT OF FACTS

1. Introduction

1. The Attorney General of Ontario (“Ontario”) intervenes in this appeal to make submissions

on whether courts must consider s. 2(d) of the Canadian Charter ofRights and Freedoms in deciding

to grant adjournment requests by striking government counsel.

2. Ontario submits that courts need not consider the labour relations of the lawyers before them

and their employers, including the constitutional right to strike articulated in Saskatchewan

Federation ofLabour’ pursuant to s. 2(d) of the Charter. Such an approach would bring s. 2(d) into

conflict with the proper administration of justice in the province, which enjoys constitutional

protection under the rule of law built into the very architecture ofthe Constitution and reflected in the

preambles to and provisions of both the Constitution Act, 1867 and the Charter itself.

3. Labour disputes should not be permitted to interfere with the administration ofjustice. If

courts were required to consider labour relations between lawyers and their employers in scheduling

matters, this would have the potential to create significant court delays that will undermine access to

justice and public confidence in the judicial system. To ensure the administration ofjustice and the

rule of law, it is essential that access to the courts be protected from interference by “whatever

source”: see Trial Lawyers Association, infra, at paragraph 12.

4. The Appellants rely on s. 2(d) of the Charter. However, the Charter rights of striking

government lawyers must yield to the proper administration ofjustice and the relevant constitutional

principles. The fundamental architecture ofthe Constitution itselfprecludes the result the Appellants

seek.

2. Statement of Facts

5. The Appellant union, Les avocats et notaires de l’Etat québécois (“LANEQ”), commenced a

strike on October 24, 2016. On October 23, 2016, the Administrative Labour Tribunal (Essential

Services Division) (“ALT”) issued a decision determining that adjournment applications by LANEQ

members must be maintained during the strike as essential services. LANEQ brought an application

Saskatchewan Federation ofLabour v. Saskatchewan, [2015] 1 S.C.R. 245.
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for judicial review of the ALT’s decision based on its alleged inconsistency with this Court’s

decision in Saskatchewan Federation ofLabour.2

6. The individual Appellants are lawyers with the Quebec government and members ofLANEQ.

On November 8, 2016, while acting as counsel for the Commission des normes, de l’équité, de la

sante et de la sécurité du travail in a case against 9069-4654 Québec inc. at the Quebec Court of

Appeal, the individual Appellants sought to adjourn their December 6, 2016 hearing due to the strike.

7. Justice Dutil denied the adjournment request on November 9, stating “(tJhe ChiefJustice of

Quebec considers 1kat tite hearings ofthe Court ofAppeat are an essential service” [translation] .

8. On November 29, 2016, the Appellants brought an expedited application for leave to appeal

to this Court, alleging that the Court ofAppeal’s adjournment decision failed to properly consider the

right to strike under s. 2(d) of the Charter that was recognized in Saskatchewan federation of

Labour. This Court granted leave to appeal on December 22, 2016, and granted Ontario leave to

intervene on March 2$, 2017.

PART Il—POSITION ON QUESTIONS IN ISSUE

9. Ontario submits that courts are not required to consider the right to strike when exercising

their adjournment discretion as this would bring s. 2(d) of the Charter into conflict with the proper

administration ofjustice in the province, which enjoys constitutional protection under the rule of law

built into the very architecture of the Constitution and reflected in the preambles to and provisions of

both the Constitution Act, 1867 and the Charter itself.

PART Ill—STATEMENT OF ARGUMENT

10. The Appellants concede that labour-based adjournments may conflict with s. 11(b) of the

Charter in criminal cases. However, they assert that there is no competing constitutional right to

balance against s. 2(d) in civil cases.4 This ignores the fundamental importance ofthe administration

ofjustice, whose place within the architecture of the Constitution is evident from multiple parts of

both the Constitution Ac1 1867 and the Charter itself.

2 Saskatchewan Federation ofLabour v. Saskatchewan, [2015] 1 S.C.R. 245.
Appellants’ Factum, ¶35.
Appellants’ Factum, ¶107, 113 and 156-159 (and ¶102-113).
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11. In Criminal Laiyers ‘Association, this Court recognized that the administration ofjustice lies

at the heart of superior courtjurisdiction under s. 96 of the Constitution Act, 1867 and is intimately

connected to the rule of law:

The essential nature andpowers ofthe superior courts are constitutionattyprotected by s.
96 of tite Constitution Act, 1867. Accordingly, the “core or inherent jurisdiction which is
integral to their operations.. . cannot be removed from the superior courts by either level of
government, without amending the Constitution”...

In MacMillan Bloedel, a majority ofthis Court described the powers at the core of a superior
court’s jurisdiction as comprising “those powers whicit are essential to the administration
ofjustice and the maintenance of the rule of law”...

Thus, the inherentjurisdiction of superior courts provides powers that are essential to tite
administration ofjustice and the maintenance ofthe rule oflaw and the Constitution. It
includes those residual powers required to permit the courts tofuWtt titejudiciatfunction of
administeringjustice according to law in a regular, orderly and effective manner. .

12. Subsequently, in Trial Lawyers Association, this Court confirmed that access to justice is

essential for courts to fulfil this constitutional function, and thus forms part of their core jurisdiction

under s. 96 of the Constitution Act, 1867 which is immune from interference by “whatever source”

absent constitutional amendment:

The historic task of the superior courts is to resolve disputes between individuals and
decide questions ofprivate andpublic law. Measures tltatpreventpeoplefrom coming to
the courts to have those issues resolved are at odds with this basic judicialfunction. The
resolution of these disputes and resulting determination of issues of private and public law,
viewed in the institutional context of the Canadian justice system, are central to what the
superior courts do. Indeed, it is their very book of business. To prevent this business being
done strikes at the core of the jurisdiction of the superior courts protected by s. 96 of the
Constitution Act, 1267...

The right of Canadians to access the superior courts flows by necessary implication
from the express terms ofs. 96 of the Constitution Act, 1867 as we have seen.

[T]he connection between s. 96 and access tojustice is further supported by considerations
relating to the rule of law. This Court affirmed that access to the courts is essential to the
rule oflaw in B.C. G.E. U... The Court adopted... the B.C. Court ofAppeaPs statement ofthe
law:

access to the courts is under the rule of law one of the foundational pillars
protecting the rights and freedoms of our citizens... . Any action that interferes with
such access by aity persoit or groups ofpersons will rally the court’s powers to
ensure the citizen of his or her day in court. Here, the action causing interference

Ontario v. Criminal Lcmyers’Association ofOntario, [2013] 3 S.C.R. 3, ¶18-19 and 26, emphasis
added.
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happens to be picketing. As we have already indicated, interference from witatever
sourcefalls into tite same category.

As stated more recently in Hryniak... “without an accessible public forum for the
adjudication ofdisputes, the rate oflaw is threatened and the development ofthe common
law undermined”...

The s. 96 judicial function and the rule of law are inextricably intertwined. As Lamer C.J.
stated in MacMillan Bloedel, “[i]n the constitutional arrangements passed on to us by the
British and recognized by the preamble to the Constitution Act, 1867, theprovincial superior
courts are titefoundation ofthe rule oflaw itself’... The very rationale for the provision is
said to be “the maintenance of the rule of law through the protection of the judicial role’t...
As access tojustice isfundamental to the rule oflaw, and the rule oflaw isfostered by tite
continued existence ofthe s. 96 courts, it is only natural that s. 96provide some degree of
constitutional protectionfor access to justice.

In the context of legislation which effectively denies people the right to take their cases to
court, coitcerns about the maintenaitce ofthe rate oflaw are not abstract or theoretical. If
people cannot challenge government actions in court, individuals cannot hold the state to
account -- the government will be, or be seen to be, above the law. Ifpeople cannot bring
legitintate issues to court, the creation and maintenance ofpositive laws will be itampered,
as laws will not be given effect. And tite balance between the state power to make and
enforce laws aitd the courts’ responsibility to rule on citizen challenges to them may be
skewed.. 6

13. The Appellants’ position would create a direct conflict between s. 2(d) ofthe Charter and the

Constitution Act, 1867. If courts must grant adjournments because of a labour dispute involving

counsel for one of the parties, then there will be systemic delays across the judicial system. This will

undermine access to justice and interfere with the conditions necessary for courts to ensure the

administration ofjustice and the rule of law. As Justice Karakatsanis stated in Hryniak:

Ensuring access to justice is the greatest challenge to tite rule of law ut Canada today.
Trials have become increasingly expensive and protracted.

However, undue process and protracted trials, with unnecessary expense and delay, can
preveitt thefair andjust resolution of disputes. ... The cost and delay associated with the
traditional process means that... the trial process deities ordinary people tite opportunity to
have adjudication.

Prontpt judicial resolution of legal disputes allows individuals to get on with titeir lives.
But, when court costs and delays become too great, people lookfor alternatives or simply
give up on justice. .

.

6 Trial Lawyers Association ofBritish Columbia v. British Columbia (A.G.), [2014] 3 S.C.R. 31, ¶32
and 3 7-40, underlining in original, bolding and italics added.

Hiyniak v. Mauldin, [2014] 1 $.C.R. 87, ¶1 and 24-25, emphasis added.
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14. The B.C. G.E. U case cited in Trial Lcmyers Association at paragraph 12 above is clear that

Charter rights arising in the labour context cannot interfere with access to justice. In B. C. G.E. U,

this Court upheld an injunction against the picketing of courthouses even though it was found to

violate s. 2(b), since the picketing could interfere with the administration of justice by causing

delays:

.1 wish to highlight certain sections of the Charter which, it seems to me, are a complete
answer to anyone seeking to delay or deny or hinder access to tite courts ofjustice in this
country. ... [I]t would be inconceivable that Parliament and the provinces should describe in
such detail the rights and freedoms guaranteed by the Charter and should not first protect that
which alone makes it in fact possible to benefit from such guarantees, that is, access to a
court. ... Ofwhat value are the rights andfreedoms guaranteed by the Charter jfa person
is denied or delayed access to a court ofcompetentjurisdiction in order to vindicate them?
How can the courts independently maintain the rule of law and effectively discharge the
duties imposed by the Charter if court access is hindered, impeded or denied? The Citarter
protections would become merely illusory, the entire Charter undermined.

There cannot be a rule oflaw without access, otiterwise tite rule oflaw is replaced by a rule
ofmen and women who decide who shall and who sitall not have access to justice.

Picketing ofa commercial eltterprise in the context of alt ordinary labour dispute is one
thing. Thepicketing ofa court-house is entirely another. .. . [T]he appellant Union in effect,
set up a barricade which impeded access to the courts by litigants, lawyers, witnesses, and the
public at large. It is not difficult to imagine the inevitable effects upon the administration of
justice. . . .[O]n a daily basis the courts dispose of hundreds of cases in which fundamental
rights are at stake. At the very least, tite picketing was bound to cause delays in the
administration ofjustice and, as has been often and truly said, justice delayed is justice
deitied. ... The point is clear. Picketing a court-house to urge the public not to enter except by
permission of the picketers could only lead to a massive interference with the legal and
constitutional rights of the citizens of British Columbia.

freedom ofexpression protected by s. 2(b) ofthe Qtarter is obviously a highly valued
right as is the individual liberty reflected in a modern democratic society by the right to
strike and the right to picket. A balance must be sought to be attained between the individual
values and the public or societal values. In the instant case, the task of striking a balance is
not difficult because without thepublic right to have absolute,free and u,trestricted access
to the courts the individual andprivate right tofreedom ofexpression would be lost. Tue
greaterpublic interest must be considered when determining the degree of protection to be
accorded to individual interests. 8

8 B.C.G.E.U v. British Columbia (A.G.), [1988] 2 S.C.R. 214 at 229-230, 232-233 and 247-248,
emphasis added.
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15. Thus, courts do not have to consider labour relations between counsel and their employers in

deciding adjournment requests. In Provincial Court Judges Reference for example, this Court struck

down instruments that interfered with the right of courts to control their sittings:

Section 13(1)(b) [of the Alberta Provincial Court Judges Act] is also unconstitutionaL It
confers the power to “designate the day or days on which the Court shalt hold sittings”.
This provision violates s. 11(d) because... the administrative independence of the judiciary,
encompasses, inter alia, “siffings of the court”.9

16. This reflects the fundamental principle stated by Lamer C.J.C. in MacMillan Bloedel:

.(TJhe power ofsuperior courts tofully control their own process is, in our system where
the superior court of general jurisdiction is central, essential to the maintenance ofthe rule
of law its4[ .

.

17. The contrary position would undermine the very architecture of the Constitution which this

Court recognized in the Secession Reference:

Our Constitution has an internal architecture, or... a “basic constitutional structure ‘ The
individual elements ofthe Constitution are linked to the others, and must be interpreted by
reference to tite structure ofthe Constitution as a whole. . . . [C]ertain underlying principles
infuse our Constitution and breathe life into it. Speaking of tite rule oflaw principle in the
Manitoba Language Rights Reference... we held that “theprinctple is clearly implicit in the
very nature of a Constitution “.

Although these underlying principles are not explicitly made part of the Constitution by any
written provision, other than in some respects by the oblique reference in the preamble to the
Constitution Act, 1867, it would be impossible to conceive of our constitutional structure
without them. The princttes dictate major elements ofthe architecture ofthe Constitution
itseU and are as such its ljfeblood.”

18. Thus, as this Court held in Trial Lmvyers Association, the interpretation of a constitutional

provision:

must be consistent not only with other express terms of the Constitution, but with
reqtdremeitts that ‘floiv by necessary implicationfrom those terms”... As this Court has
recently stated, “the Constitution must be interpreted with a view to discerning the structure
of government that it seeks to implement. The assumptions that underlie the text and the
manner in which the constittttionat provisions are intended to interact with one aitother
must inform our interpretatiolt, understanding, and application of the text”... 12

Reference re Remuneration ofJudges ofthe Provincial Court ofPrince Edward Island, [1997] 3
S.C.R. 3, ¶267, emphasis added.
‘° MacMillan Bloedel Ltd. v. Simpson, [1995] 4 S.C.R. 725, ¶15, emphasis added.

Reference re Secession of Quebec, [1998] 2 S.C.R. 217, ¶50-5 1 and 70, emphasis added.
12 Trial Lawyers Association ofBritish Columbia v. British Columbia (A.G.), [2014] 3 S.C.R. 31,
¶26, underlining in original, bolding and italics added.
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19. The administration ofjustice is a cornerstone ofthis architecture. As discussed at paragraphs

11-16 above, it is central not only to the jurisdiction of courts under s. 96 of the Constitution Act,

1867, but to the rule of law, whose importance within the broader scheme of the Constitution flows

from both the 1867 and 1982 preambles and has been repeatedly emphasized by this Court:

The rule oflaw is “afundantentalpostulate ofour constitutional structure”... that lies “at
the root of our system of government”... It is expressly acknowledged by the preamble to
the Constitution Act, 1982, aitd implicitly recognized in the preamble to the Constitution
Act, 1867... 13

20. Indeed, the administration ofjustice is specifically referred to by multiple provisions of the

Constitution. Section 92(14) of the ConstitutionAct, 1867 recognizes the authority of the provinces

to make laws in relation to the “administration ofjustice”:

While the federal government is responsible for the appointment of s. 96 judges, the
Coitstitution has charged the provinces with the responsibilityfor tite administration of
justice in tite provinces (Constitution Act, 1267, s. 92(14)).’

21. In MacMillan Bloedel, this Court recognized the relationship ofthe administration ofjustice

and the core jurisdiction of s. 96 courts to this broader constitutional architecture that includes the

rule of law:

The jurisprudence concerning s. 96 of the Constitutioit Act, 1867 gives guidance in
considering the grant of jurisdiction. The removal of jurisdiction is better analyzed in a
broader constitutional context, considering thisjurisprudeitce along with thepreamble to
the constitution Act, 1867, the principle of the rule of law, and the central place of the
superior courts in our system ofgovernance.

In the constitutional arrangementspassed on to us by the British and recognized by the
preamble to the Constitution Act, 1867, tlteprovincial superior courts are thefoundation of
the rule oflaw itse%1 Governance by rule of law requires ajudicial system that can ensure its
orders are enforced and its process respected.

The core jurisdiction of the provincial superior courts comprises those powers which are
essential to the admittistration ofjustice aitd tite maintenance of the rule of law.

In light of its importance to the very existence of a superior court, no aspect of the contempt
power may be removed from a superior court without infringing all those sections of our
Constitution which refer to our existing judicial system as initerited from the British,
ineluding ss. 96 to 101, s. 129, and the principle of the rule of law recognized both; in the
preamble and in all our conveittiolts ofgovernaitce.’5

13 British Columbia v. Imperial Tobacco Canada Ltd., [2005] 2 S.C.R. 473, ¶57, emphasis added.
14 Ontario v. Criminal Lawyers ‘Association ofOntario, [2013] 3 S.C .R. 3, ¶32-33, emphasis added.
15 MacMillan Bloedel Ltd. v. Simpson, [1995] 4 S.C.R. 725, ¶2, 37-38 and 41, emphasis added.
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22. Relying on Dorë,’6 the Appellants propose that courts engage in a balancing exercise in

which s. 2(d) of the Charter is taken into account when making adjournment decisions.’7 However,

Doré is inapplicable here. In cases where a Charter right would undermine the fundamental

architecture of the Constitution itself, there can be no balancing, only a bright-line test.

23. In fact, this Court has consistently rejected the notion that a Charter right may interfere with

other parts of the Constitution.’8 As stated in Doucet-Boudreau:

As a basic rule, no part ofthe Constitution can abrogate or diminish anotherpart ofthe
Constitution... For example, a court could not compel a provincial government to do
sometitingpursuant to s. 24(1) (ofthe CharterJ which would exceed thejurisdiction ofthe
province under s. 92 of tile Constitution Act, 1867.’

24. Similarly, in Communauté urbaine de Montréal, this Court held:

When confronted with the problems of reconciling the Canadian Charter of Rights and
freedoms and provisions of the Constitution Act, 1867, this Court stressed that the
Constitution of Canadaforms a single entity and must be read as a whole. The Canadian
Charter does not repeal the Constitution Act, 1867 or the constitutional compromises it
reflects... This Court took its examination of the nature and subject matter of Canada’s
constitutional framework further in its opinion on the Reference re Secession of Quebec,
[1998] 2 S.C.R. 217... stressing the diversity and complexity of the rules making up the
Constitution of Canada. The Constittition includes written rules, ofcourse, but at tite same
time we cannot ignore tite unwritten princtvles inherent in the democratic and parliamentary
form of Canadian government and its origins, principles which govern the exercise of an
independent legislative power.2°

25. Thus, in Ontario Home Builders ‘Association, this Court held that the school rights afforded

under s. 93(1) of the ConstitutionAct, 1867 cannot be undermined by ss. 2(a) or 15(1) of the Charter:

As a right or privilege enjoyed by separate schools at Confederation, this form of
legislation is required by theprovisions ofs. 93 ofthe Constitution Act, 1867. As such, the
legislation is immunefrom scrutiny under the Charter. As Wilson I. stated in Reference re
Bill 30, An Act to Amend the Education Act (Ont.), supra, at pp. 1197-98:

I have indicated that the rights or privileges protected by s. 93(1) are immune from
Charter review under s. 29 of the Charter. I think this is clear. What is less clear is

)6 Doré v. Barreau du Québec, [2012] 1 S.C.R. 395.
Appellants’ Factum, ¶3 and 87-97.

‘8Refe,ence Re Bill 30, an Act to amend the Education Act (Ontario), [1987] 1 $.C.R. 114$ at 1197-
1199; R. v. S. (5.), [1990] 2 S.C.R. 254 at 288; Adler v. Ontario, [1996] 3 S.C.R. 609, ¶35, 3 8-39, 47
and49.
‘9Doucet-Boudreau v. Nova Scotia (Minister ofEducation), [2003] 3 S.C.R. 3, ¶42, emphasis added.
20 Quebec (Commission des dro its de la personne et des droits de ta jeunesse) v. Communauté
urbaine de Montréal, [2004] 1 S.C.R. 789, ¶16, emphasis added.
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whether s. 29 of the Charter was required in order to achieve that result. In my view,
it was not. ... It was never intended, in my opinion, that the Charter could be used
to invalidate otherprovisions ofthe Constitution, particularly a provision such as s.
93 which represented a fundamental part of the Confederation compromise.2’

26. Similarly, in Vaid, this Court affirmed that parliamentary privilege — a doctrine that also has

roots in the preamble to the Constitution Act, 1867—is immunized from review under s. 2(b) of the

Charter:

In New Brunswick Broadcasting itself, it was held that the press freedom guaranteed by s.
2(b) of the Charter did not prevail over parliamentary privilege, which was held to be as
much part of our fundamental constitutional arrangements as the Charter itself. One part of
the Constitution caitnot abrogate another part ofthe Jonstitution

27. Accordingly, s. 2(d) of the Charter does not require that courts consider the labour relations

of lawyers appearing before them in deciding adjournment requests. Instead, courts must remain

free to control their own process in order to ensure the administration ofjustice and the rule of law.

PART IV—SUBMISSIONS CONCERNING COSTS

28. Ontario undertakes to pay to the Appellants any additional disbursements resulting from its

intervention, but otherwise requests that no costs be awarded either for or against it.

PART V—ORDER SOUGHT

29. Ontario makes no submission regarding the appropriate order in this case.

ALL Of WHICH IS RESPECTFULLY SUBMITTED this 7th day of April, 2017

Neil F inkelstein
Paul A. Boniferro
Sunil Kapur
Brandon Kain

21 Ontario Home Builders’Association v. York Region Board ofEducation, [1996] 2 S.C.R. 929, ¶77,

emphasis added.
22 Canada (House ofCommons) v. Vaid, [2005] 1 S.C.R. 667, ¶30, emphasis added.
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