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APPLICANT'S REPLY MEMORANDUM OF ARGUMENT 

A. Reply to Relevant Facts 

1. The Respondent objects to the Applicant's statement that Gloria "repeatedly 

misrepresented the situation in order to cover up her actions" and the reference to the 

''.judge's findings of undue influence and misrepresentation by Gloria." 

Response Memorandum of Argument, at para. 8. 

2. However, as noted by the Court of Appeal, the trial judge found that Gloria was "an 

unreliable and unbelievable witness. She was hostile, argumentative and evasive." 

Reasons for Judgment, B.C. Supreme Court ("BCSC Reasons") at para. 67 

Reasons for Judgment, B.C. Court of Appeal ("BCCA Reasons") at para. 38 

3. The trial judge expressly preferred the evidence of Max and Nathan over the evidence 

of Gloria, and accepted Gloria's evidence only "where the evidence was clearly not in 

her favour, so more likely to be reliable, or where it is not contradicted by other 

evidence." 

BCSC Reasons at paras. 67-68 

4. The trial judge also detailed examples of Gloria's evidence that were "patently untrue", 

and concluded that Gloria was "blinded by her animosity toward her brothers." 

BCSC Reasons at paras. 67-68 

5. Especially relevant is the fact that, despite having full knowledge of the trust 

declaration and its terms, Gloria repeatedly assured her brothers that Elizabeth's assets 

would be divided equally. In this regard, the trial judge stated (at para. 65) that she 

accepted the following evidence: 

a) In 2005, Gloria told Nathan that "the joint title was to 'ease the estate', taxes, etc., 
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4 
but the estate would still be divided one-third to each of the children." (para. 25) 

b) In 2006 or 2007, Nathan recorded a telephone conversation with Gloria in which 

she assured him that he would receive one-third of everything. (para. 25) 

c) In discussions in 2009 regarding the title to the house, Gloria told Max that she held 

it in joint title with their mother simply to ease the administration of the estate. 

(para. 51) 

d) From August 2010 to March 2011, Gloria's lawyer, with her knowledge, 

represented to Nathan and Max that the property and investments would be divided 

equally in accordance with Elizabeth's will. (paras. 41-45) 

e) When Elizabeth died in August 2010, Gloria and Max had another conversation in 

which Gloria confirmed that everything would be divided in thirds. (para. 53) 

6. The Court of Appeal included reference to several of these instances where Gloria 

misrepresented the facts. 

BCCA Reasons at paras. 16, 20 and 37. 

7. Finally, the trial judge explicitly found that Gloria had unduly influenced Elizabeth, 

and this finding was affirmed by the Court of Appeal. 

BCSC Reasons at paras. 101, 103 and 105. 

BCCA Reasons, at para. 64. 

B. Multiple Formulations of the Test for Proprietary Estoppel 

8. The Respondent concedes that there are multiple formulations of the test for proprietary 

estoppel. 

Respondent's Memorandum of Argument, at para. 3. 
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9. Although the Respondent correctly notes that many courts refer back to the same 

English Court of Appeal case, the resulting application of the test has not been uniform. 

The approach which has evolved is a vague blend of the traditional approach and the 

more modern, flexible approach. And contrary to the Respondent's suggestion, the 

different iterations of the test for proprietary estoppel do result in uncertainty. 

C. Scope of Proprietary Estoppel and Contingent Future Interests 

10. The Respondent also argues that the question of whether proprietary estoppel principles 

should apply in the context of contingent future interests is not yet ripe for the Court. 

11. However, this Court has not to date issued any judgments with respect to the scope of 

proprietary estoppel. Questions regarding the application of proprietary estoppel in 

relation to contingent future interests is just one aspect of the scope of proprietary 

estoppel which has not been addressed by this Court. 

12. As outlined in the Applicant's Memorandum of Argument, proprietary estoppel, unlike 

other forms of estoppel, may be used as a sword rather than a shield. It is this unique 

use of proprietary estoppel which has raised concerns about its scope. In order to avoid 

concerns about uncertainty and the undermining of rules such as the need for 

consideration to create a binding contract, the use of proprietary estoppel has 

traditionally been tied to property. 

13. But this limitation to proprietary estoppel has been challenged as arbitrary in 

authoritative texts and other jurisdictions. It does not accord with the principles of 

equity to limit relief for unconscionable conduct in this manner. 

Applicant's Memorandum of Argument, para. 57 

14. Principles of equity are of primary importance to any consideration of proprietary 

estoppel. And the equities in this case are clearly in the Applicant's favour. 
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15. As a result, this case presents an excellent opportunity for this Court to clarify both the 

test for and scope of proprietary estoppel, including the application of proprietary 

estoppel principles in the context of contingent future interests. 

D. Conclusion 

16. For the foregoing reasons, it is submitted that leave to appeal should be granted so that 

this Court can address these issues and clarify the law with respect to proprietary 

estoppel in Canada. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this zgth day of September, 2016. 

~~fo"-
G. Darren Williams 
Counsel for the Applicant 
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