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MEMORANDUM OF ARGUMENT OF THE RESPONDENTS  

GLORIA LYNN MORGAN AND GLORIA LYNN MORGAN EXECUTOR OF THE 

WILL OF THE LATE ELIZABETH FLORA COWPER-SMITH, DECEASED 

PART I: OVERVIEW AND STATEMENT OF FACTS 

Overview 

1. The applicant seeks leave to appeal on two issues concerning the longstanding equitable 

doctrine of proprietary estoppel.  

2. First, the applicant says that there is uncertainty and divergence in the law across the 

country with respect to the proper test and scope of proprietary estoppel. However, a review of 

the leading appellate authorities in each province demonstrates that they all regard one English 

Court of Appeal case – Crabb v. Arun District Council
1
 – as setting out the proper approach to 

proprietary estoppel in Canada. 

3. Although the applicant has pointed to the use of different formulations of the test for 

proprietary estoppel to suggest that there is a divergence or uncertainty in the law, differences in 

the test are substantively illusory. Proprietary estoppel is relatively frequently the subject matter 

of appeals to provincial appellate courts across the country, and aside from a casual suggestion 

in Clarke v. Johnston
2
 that proprietary estoppel has received “somewhat uneven treatment” 

across the country, no appellate court has indicated that the multiple formulations are mutually 

inconsistent, unwieldy, difficult to apply, or a source of uncertainty in the law. By contrast, 

appellate courts have indicated that the applicable principles are well-settled and straight-

forward, and the outcomes generally turn on application of those principles to the unique facts 

of each case. 

4. Second, the applicant suggests that this Court should grant leave on the issue of whether 

proprietary estoppel can arise in relation to property in which the party potentially estopped 

holds only a contingent future interest that may never vest. 

5. The applicant argues this is the “ideal” case in which to consider this issue, but to the best 

of the respondents’ knowledge it is the only Canadian case in which this issue has arisen. In a 

                                                 
1
 [1976] 1 Ch. 179 (C.A.) [Crabb]. 

2
 2014 ONCA 237 at para. 47 [Clarke]. 
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similar vein, the applicant submits that this issue raises “important questions which should be 

decided by this Court so that the policy concerns can be addressed at the highest level and much 

needed clarity may be provided”, but as the instant case appears to be the only Canadian case in 

which this issue has arisen, it is doubtful that such clarity is “much needed”.
3
  

6. The respondents submit that it is simply too early to grant leave on this issue in the 

absence of relevant appellate authority from other provinces; the issue, thus far confined in 

Canada to the case at bar, is quite clearly not yet (and may not ever be) of sufficient national 

and public importance to justify this Court granting leave. 

Factual Background and Judgement Below 

7. The respondents accept the applicant’s recitation of the relevant facts and proceedings 

below, save for two points.  

8. The first is the applicant’s statement that Ms. Morgan “repeatedly misrepresented the 

situation in order to cover up her actions”, and reference to the “judge’s findings of undue 

influence and misrepresentation by Gloria”. Neither the trial judge nor the Court of Appeal 

made any finding of misrepresentation on the part of Ms. Morgan, nor did either Court find that 

there was any attempt made by her to “cover up” any of her actions.
4
 

9. Second, the trial judge did not find that Ms. Morgan’s husband exerted undue influence 

over the parties’ mother, as the applicant suggests. It appears that the applicant is referring here 

to David Cowper-Smith, who was the parties’ uncle and their mother’s brother-in-law.
5
  

PART II: QUESTIONS IN ISSUE 

10. The questions the applicant contends to be of national and public importance are:  

(1)  What is the proper test for proprietary estoppel in Canada? 

                                                 
3
 Memorandum of Argument of the Applicant at paras. 59, 65. 

4
 Ibid at paras. 3, 9, and 65(b). 

5
 Ibid at para. 20.  This factual error is corrected in the Corrected Applicant’s Memorandum of Argument delivered 

by e-mail to the Registry on August 30, 2016. 
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(2)  Should promise-based proprietary estoppel include claims where, at the time the 

promise was made or relied upon, the promisor’s interest in the property was a 

contingent future interest? 

11. Neither issue is of sufficient national or public importance to justify this court granting 

leave to appeal. Rather, the principles applicable to proprietary estoppel are settled and 

consistent across the country, and the question of whether proprietary estoppel should apply to 

contingent future property interests is, so far, an issue unique in Canada to the instant case. 

PART III: STATEMENT OF ARGUMENT 

1.  The Principles Applicable to Proprietary Estoppel are Settled and Uniform across 

the Country 

The Modern Approach to Proprietary Estoppel  

12. In Crabb, the English Court of Appeal set out what has become known as the modern 

approach to proprietary estoppel. At the same time, Scarman L.J. endorsed the continued 

analytical utility of the five “probanda” of proprietary estoppel, which had previously rigidly 

governed the doctrine, set out in Mr. Justice Fry’s judgment in Willmott v. Barber:
6
  

…In the first place the plaintiff must have made a mistake as to his legal rights. 

Secondly, the plaintiff must have expended some money or must have done some 

act (not necessarily upon the defendant's land) on the faith of his mistaken belief. 

Thirdly, the defendant, the possessor of the legal right, must know of the 

existence of his own right which is inconsistent with the right claimed by the 

plaintiff. If he does not know of it he is in the same position as the plaintiff, and 

the doctrine of acquiescence is founded upon conduct with a knowledge of your 

legal rights. Fourthly, the defendant, the possessor of the legal right, must know 

of the plaintiff's mistaken belief of his rights. If he does not, there is nothing 

which calls upon him to assert his own rights. Lastly, the defendant, the possessor 

of the legal right, must have encouraged the plaintiff in his expenditure of money 

or in the other acts which he has done, either directly or by abstaining from 

asserting his legal right. 

13. Lord Denning M.R., giving the first judgment in Crabb,
7
 stated the applicable principles 

thusly: 

                                                 
6
 (1880), 15 Ch. D. 96 at 105 [Willmott]. 

7
 Crabb at 188. 
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…Short of an actual promise, if [one], by his words or conduct, so behaves as to 

lead another to believe that he will not insist on his strict legal rights – knowing or 

intending that the other will act on that belief – and he does so act, that again will 

raise an equity in favour of the other, and it is for a court of equity to say in what 

way the equity may be satisfied. 

14. Lord Justice Scarman formulated the applicable test in Crabb
8
 as follows: 

In such a case I think it is now well settled law that the Court, having analysed 

and assessed the conduct and relationship of the parties, has to answer three 

questions. First, is there an equity established? Secondly, what is the extent of the 

equity, if one is established? And, thirdly, what is the relief appropriate to satisfy 

the equity? 

15. The Willmott “probanda”, Scarman L.J. noted, continue to serve as a “valuable guide as 

to the matters of fact which have to be established in order that a plaintiff may establish this 

particular equity”. Thus, while Crabb
9
 contemplates a more flexible approach to proprietary 

estoppel, the “probanda” remain relevant to and useful in guiding the analysis.  

Universal Endorsement of Crabb in Canadian Provinces 

16. Crabb is widely cited and applied across the country. The case most often regarded as 

importing Crabb into the law of British Columbia is Zelmer v. Victor Projects Ltd.
10

 In that 

case, Hinds J.A., after setting out the passage in Willmott containing the “probanda”, noted that 

Fry J.’s well-known dictum in Willmott “was quoted with approval by Scarman L.J. in the 

Crabb Case”. 

17. In accordance with the dicta in Crabb, the British Columbia Court of Appeal cited both 

the Willmott and Crabb formulations in Trethewey-Edge Dyking District v. Coniagas Ranches 

Ltd.
11

 Madam Justice Newbury, writing in dissent, recognized that Crabb set out the law in 

British Columbia on proprietary estoppel, as adopted in Zelmer. 

18. In Sabey v. Rommel,
12

 Crabb is described as “a leading case in the U.K. for the doctrine 

of proprietary estoppel [that] has been consistently applied by this Court”. By the same token, in 

                                                 
8
 Crabb at 192-9.3. 

9
 Ibid at 194. 

10
 147 D.L.R. (4th) 216 at para. 46 (C.A.) [Zelmer]. Zelmer is the Canadian case with the earliest and widest reach 

across the country, as it is cited in the leading cases in not only British Columbia but also Ontario and Nova Scotia. 
11

 2003 BCCA 197 at paras. 40-61, esp. 45, and 65 [Trethewey-Edge Dyking]. 
12

 2014 BCCA 360 at para. 26 [Sabey]. 
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Idle-O Apartments v. Charlyn Investments Ltd,
13

 Newbury J.A., for the Court, referred to Crabb 

as the seminal case underlying the modern approach to proprietary estoppel. Even so, Newbury 

J.A. found it useful to begin her analysis by restating the Willmott “probanda” under the heading 

“first principles”.  

19. Crabb sets out the law with respect to the test for proprietary estoppel not only in British 

Columbia, but also across the rest of the country. In Ontario, a leading case is Schwark Estate v. 

Cutting.
14

 In that case, too, the Ontario Court of Appeal referred to Crabb as “[t]he seminal case 

on proprietary estoppel” in Canada. The Court noted, with approval, Scarman L.J.’s reference to 

the continuing relevance of the Willmott “probanda” as a valuable guide. 

20. The Ontario Court of Appeal has since applied Schwark in Tiny (Township) v. 

Battaglia,
15

 Clarke,
16

 and Barbour v. Bailey.
17

 

21. The approach in Alberta and Saskatchewan has been to follow Ontario’s lead, which, as 

set out above, is based upon Crabb.
18

 

22. The Nova Scotia Court of Appeal has also recognized Crabb as authoritative on the 

doctrine of proprietary estoppel. In Maritime Telegraph and Telephone Co. v. Chateau Lafleur 

Development Corp., Cromwell J.A. (as he then was) wrote: 

[38] As stated in a leading English case, when the doctrine of proprietary 

estoppel is raised, the court must answer three questions: first, whether an equity 

is established; second, what is the extent of the equity; and, third, what relief is 

appropriate to satisfy the equity: Crabb v. Arun District Council (1975), [1976] 1 

Ch. 179 (Eng. C.A.), at pp. 192 - 193. Whether an equity arises and its extent 

depends on the dealings between the parties, including their contract, their 

promises and their conduct: see, e.g. Crabb, above at p. 187 - 8. The ultimate 

question in light of all of this is whether it would be inequitable to permit one 

party to insist on its strict legal rights. 

 

                                                 
13

 2014 BCCA 451 at paras. 46, 48 [Idle-O]. 
14

 2010 ONCA 61 at paras. 17, 27 [Schwark]. 
15

 2013 ONCA 274 at para. 131. 
16

 Clarke at paras. 54-55. 
17

 2016 ONCA 98, leave to appeal ref’d [2016] S.C.C.A. No. 139 
18

 Parkdale Nifty Fifties Seniors Association v. Calgary (City), 2012 ABCA 301 at para. 12, citing Eberts 

v. Carleton Condominium Corp. No. 396 (2000), 136 O.A.C. 317 (C.A.) at para. 23 [Eberts]. Eberts, the 

first Ontario Court of Appeal decision to cite Crabb with approval, was applied in Schwark at para. 34; 

Long v. Van Burgsteden, 2014 SKCA 115 at para. 25 [Long]. 
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[39] Crabb has been approved and followed in Canada, notably in the recent 

decision of the British Columbia Court of Appeal in Zelmer v. Victor Projects 

Ltd. (1997), 147 D.L.R. (4th) 216, [1997] B.C.J. No. 1044 (B.C. C.A.); see also: 

Hill v. Nova Scotia (Attorney General), [1997] 1 S.C.R. 69 (S.C.C.) at para. 11; 

Hastings Minor Hockey Assn. v. Pacific National Exhibition (1981), 129 D.L.R. 

(3d) 721, [1981] B.C.J. No. 1388 (B.C. C.A.).
 19

 

 

[Emphasis added.]. 

23. Both Crabb and Maritime Telegraph have been subsequently cited with approval or 

applied by the Nova Scotia Court of Appeal in Gould v. Edmonds,
 20

 Ford v. Kennie,
21

 and 

Bellton Farms Ltd. v. Campbell.
22

 

24. Appellate courts in New Brunswick, Manitoba, and Prince Edward Island have also cited 

Crabb with approval, albeit in cases not squarely raising a question of proprietary estoppel.
23

 

25. In short, there is no divergence or uncertainty with respect to the approach to proprietary 

estoppel in Canada. In every common law province in which the appellate court has addressed 

the doctrine, Crabb has been cited with approval and applied. It is not surprising that many of 

these cases continue to cite and consider the Willmott “probanda”, because Scarman L.J. opined 

that the “probanda” continue to be a valuable guide in the analytical process. Indeed, as Smith 

J.A. (dissenting but not on this point) quite rightly noted in the instant case: 

[70] While the principles of fairness and flexibility have informed the modern 

approach to the application of proprietary estoppel, as adopted by this Court in its 

jurisprudence [citations omitted], there remains a necessary balancing between an 

overly broad application of the doctrine under the general guise of “unfairness” 

and an overly narrow application of the doctrine that places excessive weight on 

the technical requirements of the doctrine.
24

 

 

 

                                                 
19

 Maritime Telegraph and Telephone Co. v. Chateau Lafleur Development Corp., 2001 NSCA 167, at paras. 38 and 

39 (see also para. 49), leave to appeal ref’d [2002] S.C.C.A. No. 14 [Maritime Telegraph]. 
20

 2001 NSCA 184 at para. 64. 
21

 2002 NSCA 140 at paras. 43-4. 
22

 2016 NSCA 1 at paras. 41-44 [Bellton Farms]. 
23

 Canada Permanent Trust Co. v. Letcher (1981), 35 N.B.R. (2d) 630 (C.A.) at para. 20; A.G. St. Amand & Fils Inc. 

v. Butler (1996), 184 N.B.R. (2d) 128 (C.A.) at para. 29; Campbell v. Campbell (1995), 130 D.L.R. (4th) 622 

(M.B.C.A.) at para. 35; applied in Gitzel v. Gietzel, 2012 MBQB 338 at para. 63; Johnston v. Law Society (Prince 

Edward Island) (1985), 53 Nfld. & P.E.I.R. 181 (S.C.(A.D.)) at para. 44. 
24

 Reasons for Judgment of Smith J.A. 
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While Various Formulations of the Test are Employed, they are Substantively Consistent 

26. Professor MacDougall observes that the new approach in Crabb did not effect a change 

in the rationale underpinning proprietary estoppel: 

The historical concern with fraud has been transformed into a concern to identify 

unfairness or unconscionability as the underlying basis for proprietary estoppel 

(as is also the case in promissory estoppel, estoppel by representation and 

estoppel by convention). Nonetheless, the rationale for proprietary estoppel is 

essentially the same as it has always been despite a difference in language. The 

older language situating proprietary estoppel within “fraud” has simply been 

adjusted to emphasize fairness or conscience considerations.
25

 

 

[Emphasis added.] 

27. In some cases, this substantive overlap between the Willmott and Crabb formulations of 

the test has manifested itself in an acknowledgement from the courts that the result would be the 

same regardless of which formulation is applied.
26

 

28. Similarly, the variable language appellate courts use to express the Crabb formulation of 

the test is of no substantive consequence. In Sabey,
27

 Bennett J.A. observed, “[a]lthough the test 

for proprietary estoppel has been framed in many different ways in the case law, it always bears 

the same essential qualities”. Madam Justice Newbury noted in Idle-O
28

 that Sabey collapsed 

previously existing elements into two. 

29. The substantive overlap is evident when one closely compares the formulation of the 

Crabb iteration of the test in British Columbia (Sabey) and Ontario (Clarke), the two 

jurisdictions the applicant primarily argues are at odds. The Sabey formulation is as follows: 

1. Is an equity established? An equity will be established where:  

(i) There was an assurance or representation, attributable to the owner, that the 

claimant has or will have some right to the property, and  

(ii) The claimant relied on this assurance to his or her detriment so that it would be 

unconscionable for the owner to go back on that assurance.  

2. If an equity is established, the court must determine the extent of the equity and the 

remedy appropriate to satisfy the equity. 

 

                                                 
25

 B. MacDougall, Estoppel (Markham, ON: LexisNexis Canada Inc., 2012) at §6.6. 
26

 Trethewey-Edge Dyking at para. 45; Clarke at para. 61. 
27

 Sabey at para. 30. 
28

 Idle-O at para. 24. 
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The Clarke formulation reads: 

(i) the owner of the land induces, encourages or allows the claimant to believe that he has 

or will enjoy some right or benefit over the property;  

(ii) in reliance upon his belief, the claimant acts to his detriment to the knowledge of the 

owner; and  

(iii) the owner then seeks to take unconscionable advantage of the claimant by denying 

him the right or benefit which he expected to receive. 

30. It is quite clear that these are two different expressions of what substantively is the same 

test. The applicant’s submission that different formulations of the test in different provinces 

result in divergent approaches is without merit. 

There is no Need for Guidance from this Court on the Proper Test for or Principles Applicable 

to Proprietary Estoppel 

31. The applicant submits that there is uncertainty in the law of proprietary estoppel across 

Canada. However, a review of authorities from across the country demonstrates that appellate 

courts do not consider the applicable test or legal principles unsettled or confusing. While two 

members of the Ontario Court of Appeal opined in Clarke
29

 that the law has received 

“somewhat uneven treatment”, that view of the present state of the law is not echoed by other 

appellate courts in this country. 

32. For example, in Schwark,
30

 the leading case in Ontario, the Court of Appeal noted just 

before delving into a lengthy discussion of Crabb that “[t]he law with respect to proprietary 

estoppel is well-settled”. Similarly, in Long,
31

 after quoting the applicable test from Clarke and 

citing leading authorities from across the country, Mr. Justice Caldwell declared it to be “readily 

apparent” that “the doctrine of proprietary estoppel is both straightforward and applicable in the 

instant circumstances”. 

33. Neither judges in nor counsel to the appellate-level cases appear to be having any great 

difficulty identifying the legal test for and principles applicable to proprietary estoppel. In 

Erickson v. Jones,
32

 Chiasson J.A., for the majority, quoted the trial judge’s recitation of the law 

                                                 
29

 Clarke at para. 47. 
30

 Schwark at para. 16. 
31

 Long at para. 27. 
32

 2008 BCCA 379 at para. 15. 
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and observed that “[t]he parties do not quarrel with this articulation of the relevant principles”. 

In Bellton Farms Ltd. v. Campbell,
33

 both parties cited the same authorities in support of their 

respective arguments, including Maritime Telegraph and Zelmer. In dissenting in Sabey
34

 on the 

application of the test to the facts of the case, MacKenzie J.A. agreed with Bennett J.A.’s 

“analysis of the legal framework applicable to proprietary estoppel”. 

34. Proprietary estoppel decisions typically contain lengthy recitations of the facts and the 

evidence, even at the appellate level. To the extent there is any difficulty in Canadian 

proprietary estoppel cases, it is encountered in applying the relevant principles to the unique 

facts of each case. This is typical of settled areas of law that require an intensive  factual inquiry 

in each case. 

35. In summary, both the divergence and the uncertainty the applicant alleges in Canadian 

appellate jurisprudence on proprietary estoppel is non-existent. The approach the English Court 

of Appeal set out in Crabb is followed across the country. The test, though variably formulated, 

is substantively consistent. The existing law of proprietary estoppel is straight-forward and 

courts of appeal are not exhibiting signs of confusion or suggesting that this Court’s 

intervention and guidance are required at this time. 

2. The Second Issue identified by the Applicant is not of Sufficient National 

Importance to Justify this Court Granting Leave. 

36. Although the doctrine of proprietary estoppel dates back to the late 1800s in Canada, the 

applicants have not provided any other Canadian case in which a court has considered the issue 

of whether a contingent future property interest can found a claim in proprietary estoppel. The 

respondents are similarly unaware of any such case. Given how long it has taken for this issue 

to arise, it could well never arise again, or perhaps not for several more years or decades. 

37. While provincial courts of appeal are error-correcting courts, this Court has traditionally 

considered its role to be settling the law where it is uncertain or divergent as a result of contrary 

appellate authorities. Right now, there is only one appellate authority on the question of whether 

                                                 
33

 Bellton Farms at para. 4.1 
34

 Sabey at para. 86. 
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a contingent future interest may ground a claim for proprietary estoppel; thus, the law, for now, 

is neither uncertain nor divergent.  

38. The passage of time may reveal this case to be a “one-off”, with the scope of its 

significance confined to the parties’ own dispute. If this issue does materialize in a case or cases 

from other provinces, appellate courts deciding those cases may well follow the Court of 

Appeal majority’s decision in the instant case, maintaining consistency and rendering this 

Court’s intervention unnecessary. Alternatively, other provincial appellate courts may espouse 

contrary views, in which event this Court, if inclined to grant leave at that time, would have the 

benefit of multiple Canadian judicial views upon which to draw that, presently, are unavailable. 

39. In short, the respondents respectfully submit that this issue is simply not yet ripe for this 

Court’s determination. As the Court’s capacity to hear appeals from appellate courts is limited 

to only a fraction of the cases in which leave is sought, the respondents submit that that under 

the circumstances leave on this issue should not be granted. With the instant case apparently 

constituting the sole Canadian authority on this issue, it cannot be said that this issue is now of 

sufficient national and public importance to justify this Court granting leave. Moreover, it is too 

early to know whether the issue will ever attain sufficient national and public importance in the 

future to justify the granting of leave. 

PART IV: SUBMISSION ON COSTS 

40. The respondents seek their costs of this application. 

PART V: RELIEF SOUGHT 

41. The respondents submit that leave to appeal should be refused.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 

Dated: August 30, 2016 

 

___________________________________ 

Claire E. Hunter / Ryan J.M. Androsoff 

Counsel for the Respondents 
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