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PART I: OVERVIEW AND STATEMENT OF FACTS 

(a) Overview 

1. While the facts underlying cases in which proprietary estoppel claims are made out vary 

considerably, a consistent feature is that the promisor holds the promised interest in the land at 

the time the promise is made. The question raised by this appeal is whether the scope of the 

doctrine of proprietary estoppel should be expanded to ground a claim against a promisor who, at 

the time a promise is made, does not hold the promised interest in particular land but might or 

might not acquire that interest in the future. 

2. The trial judge found that the appellant Max Cowper-Smith (“Max”) was induced to 

move from England to Victoria, British Columbia and care for the parties’ aged mother, 

Elizabeth Cowper-Smith (“Elizabeth”), in her own home. The inducement was a promise made 

by his sister, the respondent Gloria Morgan (“Gloria”), that after Elizabeth died, Max could 

purchase the 1/3 beneficial interest Gloria  anticipated she would acquire in Elizabeth’s 

residential property (the “Property”).  

3. The trial judge found that at the time Gloria made this promise, (a) she did not hold any 

beneficial interest in the Property, (b) her only interest in the Property prior to Elizabeth’s death 

was a legal interest, and (c) she held the beneficial interest in the Property in trust for Elizabeth. 

Gloria anticipated that as a beneficiary of Elizabeth’s will she would inherit a 1/3 beneficial 

interest in the Property upon Elizabeth’s death, but a number of possible events that could have 

transpired during Elizabeth’s lifetime would have prevented Gloria from acquiring that interest. 

For example, Gloria could have predeceased Elizabeth, Elizabeth could have disposed of the 

Property during her lifetime, or Elizabeth could have changed her estate planning in order to 

disinherit Gloria. 

4. As it turned out, the Property formed part of Elizabeth’s estate at the time of her death. 

Gloria was appointed executor of Elizabeth’s will and the trustee of her estate, and Elizabeth’s 

will directed Gloria, in her capacity as executor of the estate, to divide the residue of her estate 

into three equal shares to be transferred and delivered to Max, Gloria and their brother Nathan 
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Cowper-Smith (“Nathan”).
1
 The trial judge concluded that Max was entitled to purchase from 

Gloria the 1/3 beneficial interest in the Property she stood to acquire under the will. She did not 

address in her reasons for judgment the fact that Gloria did not hold any interest in the Property 

at the time she made the promise to sell her interest in the Property. Similarly, the reasons for 

judgment do not address the fact that by the time of trial, Gloria had not acquired any beneficial 

interest in the Property that she, in her capacity as a residual beneficiary of the estate, could sell 

to Max.  Her interest in the Property remained a legal interest only, in her capacity as executor of 

Elizabeth’s estate, with the beneficial interest remaining held in trust for the estate. 

5. The majority of the Court of Appeal disagreed with the trial judge, concluding that the 

fact that Gloria held no beneficial interest in the Property either when she made the promise or 

when Max acted upon it left the promise devoid of certainty, undermining the reasonableness of 

Max’s reliance on the promise. The Court of Appeal majority held that extending proprietary 

estoppel to promises made by persons who do not own the promised property interest at the time 

the promise is made or relied upon would untie proprietary estoppel from its ties to property and 

would not strike an appropriate balance between an overly rigid approach to proprietary estoppel 

and an overly flexible approach resembling a “generalized remedial doctrine for unfairness”. 

6. The respondents submit that the majority of the Court of Appeal was correct to decline to 

extend proprietary estoppel to the promise of one who does not actually hold the promised 

proprietary interest. Doing so would render the doctrine unwieldy and its application impossible 

to predict. Tying proprietary estoppel to a property interest actually held by a promisor ensures 

that only promises of such substance and clarity sufficient to render reliance on them reasonable 

give rise to a remedy. In the absence of a link to a currently-held property interest, it would be 

impossible for Canadians to know in advance which promises lead to enforceable obligations 

and which promises do not.  

7. Moreover, allowing courts to “feed the estoppel” if a promisor later acquires the 

promised interest would lead to anomalous results. The promisee’s ability to recover would 

                                            
1
 Although Nathan was a party to this litigation in the courts below, he is not participating in this 

appeal. 
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depend not on the reasonableness of his reliance on the promise but on whether the promisor 

acquires the promised interest. This will often turn on factors unconnected with the 

reasonableness of the promisee’s reliance on the promise, the protection of which is proprietary 

estoppel’s objective.  

8. This Court should not accept the appellant’s invitation to unify proprietary estoppel with 

promissory estoppel to arrive at a “promise-based estoppel”. The adoption of this approach by 

the High Court of Australia over 25 years ago has been problematic in application, and one 

appellate court in Australia has openly resiled from it. Commentators note that the doctrines of 

promissory estoppel and proprietary estoppel feature dissimilarities that are impossible to 

reconcile into one unified approach. Leading commentators on the subject note that even within 

proprietary estoppel, the variable fact patterns that engage the doctrine necessitate different 

approaches depending on whether the estoppel is said to arise from acquiescence, representation, 

or positive assurance (promise). 

9. The respondents agree that the five unyielding probanda in Willmott v. Barber
2
 have 

given way in Canada to a more flexible approach to proprietary estoppel. However, that 

flexibility is not unbounded, nor should it become so. Proprietary estoppel must not be permitted 

in the name of flexibility to devolve into an amorphous doctrine of fairness with no specific 

criteria governing its application. In order to preserve a degree of predictability in trial judges’ 

application of the doctrine, proprietary estoppel must remain grounded in the principled roots 

from which it was conceived. 

10. In addition to arguing that the majority of the Court of Appeal erred in allowing Gloria’s 

appeal on the proprietary estoppel issue, Max raises a new issue in this Court with respect to 

remedy that was not argued by any party or considered by either court below. If he succeeds in 

overturning the Court of Appeal’s decision, Max contends that this Court should not restore the 

trial judge’s order permitting him to purchase Gloria’s 1/3 interest in the Property at fair market 

value, but should instead order that he is now entitled to purchase Gloria’s 1/3 interest based on a 

Property value of $670,000 – the Property’s appraised value in February 2011. Max’s new 

position is not only at odds with the content of his expectation as found by the trial judge; it also 

                                            
2
 Willmott v Barber, (1880) 15 Ch D 96. 
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fails to account for “countervailing benefits” Max has enjoyed as a result of maintenance of the 

status quo since Elizabeth’s death. Consequently, the order Max now seeks would put him in a 

better position than that he could ever have expected to enjoy in reliance upon Gloria’s promise. 

11. It is well-settled that the remedy awarded to a successful proprietary estoppel claimant 

cannot put him in a better position than he would have enjoyed had the promise been fulfilled. If 

this Court finds that Max is entitled to a proprietary estoppel remedy, it should avoid double-

recovery to Max by ordering that he may purchase from Gloria a 1/3 interest in the Property now 

based on the Property’s current market value, or in the alternative by remitting the matter to the 

trial judge to receive evidence going to the current and historical values of the Property, the 

value of the countervailing benefits Max has received between Elizabeth’s death and the present, 

and related detriment suffered by Gloria and/or Elizabeth’s estate. 

(b) Facts 

(i) Background 

12. In 2001, Elizabeth transferred legal title to the Property into the joint names of Elizabeth 

and Gloria.
3
  The same day, Elizabeth also executed a declaration of trust naming herself as the 

beneficiary, identifying the Property and some investments as the corpus, appointing Gloria as 

bare trustee during Elizabeth’s lifetime, and providing that upon Elizabeth’s death, Gloria was 

entitled to the corpus “absolutely”.
4
  The effect of these transactions (had the trial judge not set 

them aside) would have been to render Elizabeth’s estate devoid of any significant assets.
5
   

13. Subsequent to the transfer of title to the Property and execution of the declaration of trust, 

in 2002, Elizabeth made her last will and testament (the “Will”).
6
 The Will appointed Gloria as 

executor and trustee of Elizabeth’s estate.  It expressly provided that Gloria as executor “may 

                                            
3
 Appellant’s Amended Record at Tab 12 (Exhibit A17 - Form A Freehold Transfer executed 

June 22, 2001). 

4
 Appellant’s Amended Record at Tab 11 (Exhibit A18 - Declaration of Trust dated June 22, 

2001). 

5
 BCCA RFJ, per Smith J.A. at para. 2. 

6
 Appellant’s Amended Record at Tab 13 (Exhibit A20 - Last Will and Testament of Elizabeth 

Flora Cowper-Smith executed January 23, 2002). 
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convert [the] estate or any part of it into money, and decide how, when, and on what terms”.
7
  

The Will directed Gloria as executor to divide the residue of Elizabeth’s estate into three equal 

shares to be transferred and delivered to each of Max, Gloria and Nathan.
8
 The Will makes no 

specific reference to the Property or any other particular asset. 

(ii) The proprietary estoppel claim 

14. The trial judge found that in 2005, Elizabeth’s declining health led Gloria and Max to 

discuss Elizabeth’s need for a caregiver.
9
 Max, who lived in England at the time, was willing to 

move to Victoria and provide live-in care for Elizabeth provided that certain conditions were 

met. The content of his conditions, as determined by the trial judge, was as follows: 

-           He would not come unless he could live in the Cadboro Bay Property 

 permanently;  

-           He would be able to acquire Gloria’s one-third interest in the house;  

-           He would receive cash for Elizabeth’s expenses;  

-           He would have use of Elizabeth’s car;  

-           He would receive funds for food and day-to-day expenses;  

-           He would be reimbursed for the expenses of moving and storing his 

 furniture; and 

-           He would receive funds for flights to England every year.
10

 

[Emphasis added.] 

15. The trial judge found that Gloria and Max agreed to these conditions in July 2007, and 

Max moved to Victoria in November 2007.
11

 In 2009, Max belatedly sought, unsuccessfully, to 

tack on an additional condition, a monthly payment to him of $1,500.
12

 

                                            
7
 Appellant’s Amended Record at Tab 13, p. 99 (Exhibit A20 - Last Will and Testament of 

Elizabeth Flora Cowper-Smith executed January 23, 2002). 

8
 Appellant’s Amended Record at Tab 13, p. 100-101 (Exhibit A20 - Last Will and Testament of 

Elizabeth Flora Cowper-Smith executed January 23, 2002). 

9
 BCSC RFJ at para. 50. 

10
 BCSC RFJ at para. 50. 

11
 BCSC RFJ at para. 51. 

12
 BCSC RFJ at para. 52; BCCA RFJ, per Willcock J.A. at para. 92. 
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(iii) After Elizabeth’s death 

16. Elizabeth died in August 2010.
13

 In 2011, the solicitor acting for Gloria in her capacity as 

executor of the estate advised Max’s solicitor that Gloria intended to sell the Property on the 

open market. Subsequently, her solicitor discovered the existence of the declaration of trust,
14

 

which provided that the Property and certain of Elizabeth’s investments devolved to Gloria 

absolutely. When Gloria took this position, Max and Nathan commenced this litigation to set 

aside the declaration of trust on the basis of undue influence. 

(iii) The trial judgment 

17. This litigation was commenced on September 1, 2011, seeking as primary relief a 

declaration that Gloria held the Property and investments in trust for Elizabeth’s estate.
15

  The 

claim named Gloria as a defendant in her personal capacity and also separately in her capacity as 

executor of Elizabeth’s Will but sought an order “passing over the Defendant as the Executor of 

the Will of Elizabeth Cowper Smith and appointing a judicial trustee for the estate.”
16

 

18. The trial was originally scheduled to commence January 21, 2013.
17

  It did not proceed 

on that day; instead, on the day the trial was to have begun,
18

 the appellant and Nathan were 

granted leave to amend their pleading to withdraw the request that a judicial trustee for the estate 

be appointed and raise the proprietary estoppel issue that is now before this Court.
19

 By way of a 

second amended notice of civil claim filed February 12, 2013, Max asserted a right to purchase 

Gloria’s 1/3 interest in the Property by virtue of proprietary estoppel. The revised pleading 

                                            
13

 BCSC RFJ at para. 53. 

14
 BCCA RFJ, per Smith J.A. at para. 37; ; Respondents’ Record at Tab 6, pp. 59-61 (Transcript 

Excerpt dated October 22, 2014, p. 20-22). 

15
 Respondent’s Record at Tab 3, p. 15 (Second Amended Notice of Civil Claim filed February 

12, 2013, showing Original filed on September 1, 2011) 

16
 Respondent’s Record at Tab 3, p. 20 (Second Amended Notice of Civil Claim filed February 

12, 2013, Relief Sought para. 4) 

17
 Respondent’s Record at Tab 1 (Notice of Trial filed April 19, 2012) 

18
 BCCA RFJ, per Willcock J.A. at para. 95; Respondents’ Record at Tab 3 (Second Amended 

Notice of Civil Claim Filed February 12, 2013). 

19
 Respondent’s Record at Tab 2 (Order of Mr. Justice Steeves dated January 21, 2013). 
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framed the right as an option to purchase at fair market value.
20

 There was no plea for the fair 

market value to be fixed as at the time of Elizabeth’s death in August 2010, in February 2011, or, 

for that matter, any other date.  

19. The trial proceeded in October 2014.
21

 At trial, Max sought a declaration “relying on the 

claim of proprietary estoppel” in the following terms: 

…Ms. Morgan is precluded from insisting on her right to deal with the whole of 

the Cadboro Bay Property as she wishes.  We are seeking a declaration that the 

plaintiff, Max Cowper-Smith be entitled to purchase her one-third interest in the 

property at fair market value.
22

  

20. The question as framed by Max’s counsel at trial was as follows: 

The question is whether upon the facts of the particular case it would be 

unconscionable for the person having the right sought to be enforced to continue 

to seek to enforce it.  And in this regard the right sought to be enforced is the right 

of Ms. Morgan, as the executrix of the estate, to have the ability to deal with the 

Cadboro Bay Property, whether to sell it, or to transfer it to another person for fair 

market value, or other consideration, without being obligated to allow Max to 

purchase a one-third interest that she owns in the property, so that ultimately he 

would have a two-third interest in the property. 

My lady, there is nothing in the will of Elizabeth Cowper-Smith which requires 

Ms. Morgan to deal with that particular property in any specific fashion.  And, 

arguably, as executrix, she can deal with this part of the estate as -- as she saw 

fit.
23

 

21. During argument, the trial judge raised the implications of the fact that Gloria did not 

own a 1/3 interest in the Property at the time the promise was alleged to have been made, asking 

“for proprietary estoppel, does the person to be estopped have to actually hold the interest in the 

property at that point in time?”
24

 

                                            
20

 BCCA RFJ, per Willcock J.A. at para. 95; Respondents’ Record at Tab 3, p. 20 (Second 

Amended Notice of Civil Claim filed February 12, 2013).  

21
 BCSC RFJ. 

22
 Respondents’ Record, Tab 9, p. 74 (Transcript of Trial, Plaintiffs’ Closing Submissions, 

October 28, 2014, at p. 43, lines 22-29). 

23
 Respondents’ Record, Tab 9, pp. 74-75 (Trial transcript, Plaintiff’s Closing Submissions, 

October 28, 2014 at p. 43, line 35 – p. 44, line 7). 

24
 Respondents’ Record, Tab 9, p. 76 (Trial transcript, Plaintiff’s Closing Submission, October 

28, 2014, p. 46, line 16-19). 
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22.   No authority was provided for the proposition that ownership by the promisor was not a 

requirement of proprietary estoppel.  Rather, Max’s counsel responded as follows: 

My Lady, I do not know the answer to that question.  But arguably in this case the 

Cadboro Bay Property was in joint names with Ms. Morgan, so if there was -- if 

the -- if the law requires that the person have an ownership of the property at the 

time that the assurances are made, then we have Ms. Morgan being an owner of 

the property at that time.
25

 

23. The trial judge’s reasons for judgment were delivered in July 2015.
26

 She concluded that 

the declaration of trust and the transfer of title to the Property into joint tenancy with Gloria were 

the products of undue influence, ordering those transactions set aside. As a result of the undue 

influence, she held that Gloria could not rebut the presumption of resulting trust arising from the 

transfer of the Property and held that Gloria held no beneficial interest in the Property, but rather 

that Gloria held the interest in trust for Elizabeth’s estate.
27

  Her conclusion in this regard was 

upheld by the Court of Appeal and is not before this Court. 

24. The trial judge framed the proprietary estoppel issue before her as follows: 

[111] The plaintiffs seek a declaration that Gloria is precluded from insisting on 

her right to deal with the whole of the Cadboro Bay Property as she wishes on the 

basis of the equitable doctrine of proprietary estoppel and seek a declaration that 

Max is entitled to purchase Gloria's one-third interest in the Cadboro Bay 

Property at fair market value.
28

 

25. Gloria had pointed to Max’s previous disputes with landlords in England (including an 

instance in which Max admittedly perjured himself before an English Court)
29

 and argued that 

Max’s belated proprietary estoppel claim, which necessitated a lengthy adjournment, was an 

attempt to extend his rent-free accommodation at the Property.
30

 The trial judge did note that 

                                            
25

 Respondents’ Record, Tab 9, p. 76 (Trial transcript, Plaintiff’s Closing Submission, October 

28, 2014, p. 46, line 20-27). 

26
 BCSC RFJ. 

27
 BCSC RJF at para. 108 

28
 BCSC RFJ at para. 111. 

29
 BCSC RFJ at para. 69. 

30
 BCSC RFJ at para. 113. See also Respondents’ Record at Tab 8, pp.68-69 (Transcript of Trial, 

Cross-examination of Max Cowper-Smith, October 23, 2014, at pp. 11-12). 
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Max continued to live at the Property since his mother’s death, pending the outcome of the 

litigation,
31

 but accepted Max’s evidence with respect to the conditions he testified to Gloria 

accepting.
32

 

26. After citing Sabey v. Rommel
33

 and Jennings v. Rice,
34

 the trial judge concluded that Max 

relied on Gloria’s agreement to his conditions to give up his life in England and move to Victoria 

to look after their aged dementing mother. The trial judge stated, without providing analysis, that 

Max’s reliance was reasonable.
35

 

27. The trial judge did not comment on the issue she had raised with plaintiff’s counsel as to 

whether ownership on the part of the promisor was a requirement of proprietary estoppel.  If 

beneficial ownership was a requirement, the transfer of the Property into joint tenancy with 

Gloria could not, of course, be used to satisfy this requirement in the manner proposed by 

plaintiff’s counsel, it having been set aside elsewhere in the trial judge’s reasons on the basis of 

undue influence. 

28. The trial judge considered the well-settled principle that the appropriate remedy for 

proprietary estoppel is the “minimum required to satisfy the equity”, concluding that Max’s 

pleaded relief accorded with this principle: 

[119]     The relief that Max seeks is the right to purchase Gloria’s one-third 

interest in the house. I consider the relief sought by Max to be the minimum 

required to satisfy the equity. In a sense it will cost Gloria nothing. That Gloria 

now would rather not sell to Max for personal reasons has no bearing on the 

equity, or the reasonableness, of the relief sought.
36

 

29. In the result, the trial judge ordered:  

                                            
31

 BCSC RFJ at para. 53; see also BCCA RFJ, per Willcock J.A. at para. 94. 

32
 BCSC RFJ at para. 115 

33
 Sabey v. Rommel, 2014 BCCA 360. 

34
 Jennings v. Rice & Ors, [2002] EWCA CIV 159. 

35
 BCSC RFJ at para. 118. 

36
 BCSC RFJ at para. 119. 
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2. Max Cowper-Smith is entitled to purchase the one-third interest of Gloria 

Morgan in the Cadboro Bay Property.
37

 

30. The trial judge did not make any orders expressly as against Gloria in her capacity as 

executor of Elizabeth’s estate.
38

   

(iv) The judgment of the Court of Appeal 

31. In the Court of Appeal, the primary issue bearing on Max’s proprietary estoppel claim 

was whether the doctrine was available in respect of a promised interest in land that is not yet 

owned, and might never be owned, by the promisor.
39

 The Court of Appeal split 2-1 on this 

issue. 

32. Madam Justice Smith, dissenting, would have dismissed Gloria’s appeal and allowed 

Max’s proprietary estoppel claim. She concluded that the fact that Gloria did not hold an interest 

in the Property at the time the promise was made did not bar the proprietary estoppel claim, 

noting that the Property was clearly identified and Gloria held an interest in the property at the 

time the trial judge’s order was made.
40

 Like the trial judge, Smith J.A., did not consider whether 

the purchase price at which Max was entitled to buy Gloria’s interest in the Property was its 

market value as at Elizabeth’s death; just as at trial, this issue was not raised by either party and 

was not before the Court of Appeal.  

33. The majority of the Court, per Willcock J.A. (Saunders J.A. concurring), concluded that 

on the facts of this case no proprietary estoppel arose.  

34. The majority noted that the trial judge made no attempt to value the compensation 

received by Max.
41

 However, the majority did make comments with respect to the benefits Max 

                                            
37

 BCSC RFJ at para. 131; Appellant’s Amended Record at Tab 2 (Order of Madam Justice 

Brown pronounced July 6, 2015). 

38
 Appellant’s Amended Record at Tab 2 (Order of Madam Justice Brown pronounced July 6, 

2015) 

39
 BCCA RFJ, per Smith J.A. at paras. 74-75. 

40
 BCCA RFJ, per Smith J.A. at para. 86. 

41
 BCCA RFJ, per Willcock J.A. at para. 91. 
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received both pursuant to and beyond the scope of the expectation he alleged arose from the 

estoppel: 

[94]        Max continued to live in the Property from 2007 through to at least the 

October 2014 trial.
42

 

… 

[96]        No claim is made in relation to the agreement to pay Max’s expenses, 

nor is there said to be an estoppel that would permit Max to continue to live in the 

house.  

[97]        From the evidence, it appears that for a period of three years Max lived 

with and cared for his mother while being reimbursed for certain of his expenses, 

having a place to live and anticipating that when his mother died he would be able 

to purchase his sister’s interest in his mother’s home. There was no finding that 

Max made expenditures of time or effort in relation to the maintenance of the 

property.
43

 

[Emphasis added.] 

35. The Court of Appeal majority held that the assurance on which Max relied was too 

uncertain to ground a proprietary estoppel claim, which uncertainty arose from the fact that 

Gloria did not hold the promised interest at the time Max relied upon the promise: 

[100] …In the circumstances, Max cannot have been reasonably certain Gloria 

could do what she represented she would do. His hope and belief, initiated and 

encouraged by her, that he would likely be given the opportunity to buy whatever 

interest Gloria might inherit does not give rise to an interest in his mother’s 

estate…. 

… 

[103] …She did not yet own that inheritance and might never have come into 

it.
44

 

36. The majority distinguished recent estate cases in which a proprietary estoppel claim 

succeeded
45

 on the basis that it was the testator and property owner in those cases who made the 

assurance. They elaborated on the uncertainty afflicting the promise, noting that Elizabeth could 

                                            
42

 As Max notes in his Amended Factum at para. 14, he has continued to live at the Property 

pending resolution of this appeal. 

43
 BCCA RFJ, per Willcock J.A. at paras. 94, 96-97. 

44
 BCCA RFJ, per Willcock J.A. at paras. 100, 103. 

45
 In re Basham, [1986] 1 W.L.R. 1498 (Ch) and Thorner v. Major, [2009] UKHL 18.  
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have disinherited Gloria, or sold the Property prior to her death, or Gloria could have 

predeceased Elizabeth.
46

 The uncertainty inherent in Gloria’s ability to fulfil the promise, the 

majority held, rendered unreasonable any reliance Max placed on it.
47

 

37. Acknowledging the modern trend toward more flexibility in the approach to proprietary 

estoppel, the majority did not agree that that flexibility permits courts to overlook the uncertainty 

that would afflict promises made by persons who do not own the property interest they promise 

at the time at which the promise is relied upon.
48

 

PART II: RESPONDENTS’ POSITION ON QUESTIONS IN ISSUE 

38. The respondents’ position on the questions in issue is as follows: 

(a) Proprietary estoppel cannot be used to enforce promises made with respect to 

property interests not owned by the promisor at the time the promise is made and 

relied upon. 

(b) This Court should not adopt a broader promise-based estoppel not tied to property 

and capable of grounding a cause of action. 

(c) The necessary elements of proprietary estoppel are not established in this case. 

(d) The appropriate remedy for proprietary estoppel cannot put a claimant in a better 

position than he expected to enjoy on the basis of the promise. 

39. Before turning to each of these issues, Gloria will address Max’s proposed formulation of 

the test for proprietary estoppel. 

                                            
46

 BCCA RFJ, per Willcock J.A. at para. 107. 

47
 BCCA RFJ, per Willcock J.A. at para. 111. 

48
 BCCA RFJ, per Willcock J.A. at paras. 112-13. 
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PART III: ARGUMENT 

(a) The test for proprietary estoppel 

40. Gloria proposes three modifications to Max’s formulation of the test for proprietary 

estoppel set out at paragraph 64 of his amended factum. First, the formulation of the test should 

separate the elements of reliance and detriment, rather than conflating them into one branch of 

the test. Separating reliance and detriment recognizes that a proprietary estoppel claimant might, 

in reliance on an owner’s assurance or acquiescence, change his position for the better and suffer 

no actual detriment. As Professor Bruce MacDougall observes, in circumstances in which a 

claimant suffers no detriment, equity demands no remedy: 

§6.166 Just because there is reliance does not mean there is detriment. There may 

be other methods to address the reliance, such as an agreement between the 

parties, so that the detriment is eliminated or precluded. It is quite possible, in fact 

likely, that any expenditure of money in reliance by the claimant might have been 

done to enhance the claimant’s own legal situation. This obviously does not 

preclude proprietary estoppel as it is the usual context for the operation of the 

doctrine, but it does illustrate how reliance on its own might not be detrimental 

and so raise an equity. If the claimant is simply better off as a result of the 

reliance then there is no detriment.
49

 

41. The second modification Gloria proposes is the inclusion of a requirement that the 

reliance be reasonable, which Max acknowledges
50

 is required to establish a proprietary estoppel 

claim.
51

 

42. If under the circumstances it is unreasonable to rely on the owner’s promise – whether 

because she does not actually own the promised interest in land (and thus may not be in a 

position to fulfil the promise), the promise is unclear or equivocal,
52

 the owner disclaims 

responsibility for the promise, or under the circumstances the claimant ought to have known the 

                                            
49

 MacDougall, B. Estoppel. Markham, ON: LexisNexis Canada Inc, 2012 (“MacDougall”) at 

§6.166. 

50
 Appellant’s Amended Factum at para. 79. 

51
 Thorner (note 45), per Lord Scott at para. 15; per Lord Walker at para. 29. 

52
 Thorner (note 45), per Lord Scott at paras. 15, 18, per Lord Neuberger at para. 84. 
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promise was not intended to be relied upon
53

 – there is no unconscionability in declining to 

enforce the promise. 

43. Gloria’s third modification is a change to the proposed language of the third branch of the 

test. The language of an owner seeking to take unconscionable advantage of a claimant suggests 

a moral condemnation of the owner’s conduct that may be unjustified in many well-founded 

proprietary estoppel claims. The question is not whether the owner attempted to take advantage 

of the claimant, but rather whether under the circumstances it would be unconscionable to allow 

the owner to go back on her promise.  

44. Moreover, the question is not whether it would be unconscionable to deny the claimant 

the right or benefit he expected to receive; although satisfaction of the equity arising from an 

established proprietary estoppel claim may require a remedy approximating a claimant’s 

expectation flowing from the owner’s promise, the minimum required to satisfy the equity in 

many cases falls short – sometimes far short – of the claimant’s expectation. 

45. Thus, Gloria proposes the following formulation of the test for proprietary estoppel: 

(a) the owner of the land induced, encouraged or acquiesced in the claimant’s belief 

that he or she had or would enjoy some right or benefit over the property; 

(b) it was reasonable in all of the circumstances for the claimant to rely on the 

owner’s inducement, encouragement, or acquiescence. 

(c) to the knowledge of the owner, the claimant materially changed his position in 

reliance on the owner’s inducement, encouragement, or acquiescence; 

(d) the claimant suffered a detriment as a result of changing his position; and 

(e) in all of the circumstances it would be unconscionable to permit the owner to go 

back on her inducement, encouragement, or acquiescence. 

                                            
53

 E.g. Yeoman's Row Management Limited and Another v. Cobbe, [2008] UKHL 55, where the 

promise being “subject to contract” rendered speculative any expectation created by the promise. 
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(b) Proprietary estoppel should not be available if the owner does not own the promised 

property interest at the time the claimant changes his position in reliance on the promise 

46. The respondents submit that the Court of Appeal majority was correct to decline to 

expand the scope of proprietary estoppel to promises from owners who do not own the property 

interest that is the subject of the promise. There are several compelling reasons not to so expand 

the doctrine. 

47. Restricting the doctrine to promises capable of fulfilment at the time they are relied upon 

serves an important function in terms of delineating the nature and characteristics of promises 

that will ground claims in proprietary estoppel and promises that will not. Adopting a modern, 

flexible approach to proprietary estoppel in place of what was once a rigid, formulaic set of 

criteria presents the risk that the doctrine will become too unpredictable. Promisors should be 

able to predict whether their promises are capable of inducing reasonable reliance, such that an 

equity might be raised. Promisees should be able to predict whether their reliance on a promise is 

likely to be considered reasonable in all of the circumstances. Requiring a promise to be 

sufficiently certain in terms of both the specific property that is the subject of the promise,
54

 and 

the specific property interest promised,
55

 enhances predictability and helps ensure that only 

serious promises one could reasonably believe were intended to attract reliance can ground a 

successful proprietary estoppel claim.
56

 

48. Additionally, restricting proprietary estoppel claims to promises made by those who own 

the promised property interest furthers the purpose of the proprietary estoppel doctrine, which is 

to protect claimants’ reasonable reliance: 

…[T]he only satisfactory theory of proprietary estoppel is one which explains 

proprietary estoppel as generating rights in order to protect B's reliance. Analysis 

                                            
54

 Thorner (note 45), per Lord Scott at para. 18. 

55
 Thorner (note 45), per Lord Neuberger at para. 94.  

56
 Thorner (note 45), per Lord Hoffman at para. 5, per Lord Walker at para. 56. See also 

McFarlane, B. “Proprietary Estoppel: The Importance of Looking Back” in The Jurisprudence of 

Lord Hoffmann. Eds. P. S. Davies and J Pila. London, UK: Hart Publishing, 2015 (“The 

Importance of Looking Back”) at 335, citing Walton v. Walton, unreported, per Hoffman L.J.: 

“The question, identified by Hoffmann LJ, is 'whether a person in the position of the plaintiff 

would reasonably have regarded the promises which the judge found to have been made as 

serious statements upon which he could rely'”). 



16 

of the case law shows that proprietary estoppel is concerned with reacting to and 

protecting B's reasonable reliance, where A can be said to be responsible for the 

expectation on which that reliance was based. This particular form of reliance 

seems to be the unifying feature which justifies the courts' view of proprietary 

estoppel as a single doctrine.
57

  

49. The doctrine of proprietary estoppel does not protect reliance that is unreasonable.
58

 The 

very real possibility that a promise made by someone who does not own the promised property 

interest may never even be capable of fulfilment is fundamentally inconsistent with the notion 

that a promisee could reasonably rely on it. A promisee who changes his position in reliance on 

such a promise does so unreasonably, and at his own risk: 

§6.100 There has to be something beyond a mere wish or hope on the part of the 

claimant. In Yeoman’s Row Management Ltd. v. Cobbe, Lord Walker of 

Gestingthorpe said “…hopes by themselves are not enough”. This is one of the 

reasons why a belief with respect to “future property” may not be sufficient. If the 

expectation is that property will be left in a will, it ought to be realized that wills 

are revocable….
59

 

A claimant who changes his position in reliance on a promise not currently capable of fulfilment 

clearly can only hope that subsequent events render the promisor capable of delivering the 

promised property interest, but so long as present fulfilment of the promise remains impossible, 

and the capability of future fulfilment is uncertain, he cannot be said to be justified in expecting 

                                            
57

 Bright, S. and McFarlane, B. “Proprietary Estoppel and Property Rights.” (2005) Cambridge 

Law Journal 64(2) 449 (“Bright and McFarlane”) at 452. 
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 See McFarlane, B. and Sales, P. “Promises, Detriment, and Liability: Lessons from Proprietary 

Estoppel”. (2015) 131 L.Q.R. 610 (“McFarlane and Sales”) at 624-25: “Secondly, as such 
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was not an act of reasonable reliance on A's promise, and so any detriment arising from it should 

be discounted”. 

59
 MacDougall (note 49) at §6.100. 
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to receive the promised property interest at the time he changes his position. Any such 

expectation is entirely speculative.
60

 

50. The proposed solution of “feeding the estoppel” in the event a promisor subsequently 

acquires the promised property interest raises irreconcilable difficulties of both principle and 

practicality that would, on both fronts, deprive the doctrine of predictability in its application.  

51. Feeding the estoppel would lead to anomalous results inconsistent with proprietary 

estoppel’s purpose. Two claimants in like cases whose reliance on promises with respect to after-

acquired property interests appears equally reasonable (or unreasonable) at the times they change 

their positions may find that one of their promisors subsequently acquires the promised property 

interest, and the other does not. Feeding the estoppel would mean one of them is entitled to a 

remedy, and the other is not. Given that the purpose of proprietary estoppel is to protect a 

claimant’s reasonable reliance, there would seem to be no principled basis for treating these two 

claimants differently: 

There are sound reasons why the operation of proprietary estoppel should be 

governed by a closely structured discretion. The basic imperative of treating like 

cases alike requires that the specific factors which guide a court's decision be 

identified. It simply will not do to say that because the underlying purpose of 

estoppel is to "prevent unconscionability" the judge in each case has an 

openended discretion. Further, as in any area of law, the greater certainty 

conferred by elaborating specific principles lessens the risk of extensive and 

costly litigation. Certainty is at a premium in this particular context….
61

 

52. In arguing in favour of “feeding the estoppel” in cases of promise-based proprietary 

estoppel, Max emphasizes throughout his factum
62

 that proprietary estoppel is retrospective and 

backward-looking, quoting Lord Hoffman’s opinion in Thorner that it was open to the trial judge 

                                            
60

 A parallel may be drawn to “subject to contract” cases like Cobbe (note 53), in which Lord 

Scott stated at para. 25: “The reason why, in a 'subject to contract' case, a proprietary estoppel 

cannot ordinarily arise is that the would-be purchaser's expectation of acquiring an interest in the 
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61
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 Appellant’s Amended Factum at paras. 10, 68(b), 83-84, 107-09, 158. 



18 

to consider events subsequent to the change in position in determining whether reliance on the 

assurance was reasonable in all of the circumstances.
63

 While there is authority for taking a 

retrospective approach to determining remedy,
64

 and, to a lesser extent, assessing whether there 

has been detriment,
65

 the respondents submit that in assessing the reasonableness of a claimant’s 

reliance, courts should not have any regard to events subsequent to the claimant’s change of 

position. 

53. It is submitted that a retrospective approach to assessing the reasonableness of reliance 

provides no workable basis on which people can be expected to make decisions and structure 

their affairs. As the Court of Appeal majority recognized,
66

 it is at the time the claimant changes 

his position in reliance on the promise that equity imposes an obligation on the promisor not to 

derogate from her promise (that is, if the claimant’s reliance on the promise was reasonable). Up 

until the time the claimant changes his position in reliance on the promise, the promisor is free to 

                                            
63

 Thorner (note 45), per Lord Hoffman at para. 8. 
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rescind the promise; the claimant having suffered no detriment, withdrawing the promise 

generates no unconscionability.
67

 Accepting that proprietary estoppel in principle does not 

protect unreasonable reliance leads to recognition that a promisor is also free to rescind a 

promise after a claimant changes his position in circumstances in which reliance on the promise 

was unreasonable.
68

 In order to effectively make decisions, both promisors and promisees are in 

need of a predictable, principled basis on which they may contemporaneously determine whether 

a claimant’s reliance on a promise is likely to be considered reasonable in all of the 

circumstances. Rendering the question of whether reliance is reasonable dependent on 

subsequent events means neither promisors nor promisees will be able to make that 

determination until eventual trial of the issue.  

54. Application of Lord Hoffman’s dictum to assessing the reasonableness of reliance can 

only lead to analysis divorced from principle and aimed at doing whatever the trial judge 

considers fair in the circumstances. Attempting to ground a retrospective analysis in the principle 

that reasonable reliance should be protected demonstrates this problem. If Gloria ends up 

acquiring the promised 1/3 beneficial interest in the Property, one might say Max’s reliance on 

the promise in 2007, as it turned out, was reasonable after all. Of course, if Gloria does not end 

up acquiring the 1/3 beneficial interest, what else could a court say except that Max’s very same 

change of position was not a reasonable exercise of reliance in the first place, and proprietary 

estoppel ought not to protect his reliance? Endorsing this sort of retrospective analysis would 

effectively signal an abandonment of a principled approach to adjudicating proprietary estoppel 

claims, disturbing the 

                                            
67

 Gillett (note 65). See also Bright and McFarlane (note 57) at 459: (“…in these estoppel cases 
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…necessary balancing between an overly broad application of the doctrine under 

the general guise of “unfairness” and an overly narrow application of the doctrine 

that places excessive weight on the technical requirements of the doctrine.
69

  

The following observations of Professor MacDougall are apposite: 

§6.50 …While the five probanda ought to be replaced as the criteria for the 

estoppel, a structured formulation for establishing the need for proprietary 

estoppel serves the purpose of providing a useful and reasonably clear-cut method 

for predicting the estoppel. The replacement of such a structure by a single factor 

of “unfairness” or “unconscionability” leads, it is submitted, [to] too open-ended 

and amorphous a doctrine that only encourages litigation, particularly given the 

already very flexible and open-ended nature of the effect of the estoppel. …
70

 

55. In addition to being unjustified in principle, extending proprietary estoppel to promises to 

convey an after-acquired interest by “feeding the estoppel”, as Max proposes may be done, if the 

interest is eventually acquired raises practical problems of application that would detract from 

the doctrine’s predictability. For example: 

(a) How is a court to assess the reasonableness of the claimant’s reliance at the time 

the claimant relies? Is the Court required to assess the likelihood at the time the 

claimant changes his position that the promisor will subsequently acquire the 

interest? What factors will be relevant to assessing this likelihood? At what 

threshold of likelihood does unreasonable reliance turn to reasonable reliance? 

(b) What if the interest is not subsequently acquired by reason of circumstances 

entirely within the control of the promisor? Is a promisor entitled to decide not to 

acquire the interest after a claimant has already relied on her promise to acquire 

the interest? Is the promisor’s motivation for deciding not to acquire the property 

interest relevant to the analysis? 

                                            
69

 BCCA RFJ, per Smith J.A. at para. 70, per Willcock J.A. at para. 112. 
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(c) What if a promisor’s ability to subsequently acquire the property interest is 

dependent on circumstances beyond her control? Is the promisor required to make 

best efforts to acquire the interest, regardless of whether she may desire to do so? 

What will constitute best efforts in any given case? 

56. It would be difficult for this Court to provide trial judges with guidance in respect of 

these questions amenable to consistent and predictable application. Far from being hypothetical, 

these questions materialize in the case at bar. Contrary to Max’s assertions,
71

 Gloria qua 

beneficiary does not own a 1/3 beneficial interest in the Property in specie even today, because 

there has been no ascertainment or distribution to beneficiaries of the estate residue.
72

 Gloria’s 

present interest qua beneficiary is a 1/3 beneficial interest in the residue of Elizabeth’s estate.
73

 

Presently, Gloria qua executor holds the beneficial interest in the Property in trust for all three 

estate beneficiaries and, pursuant to Elizabeth’s Will, possesses the discretion to sell the Property 

on the open market (as, she advised in 2011, was her intention) and distribute the sale proceeds 

to the beneficiaries in accordance with the will.
74

 An executor, properly mindful of her duties to 

the estate beneficiaries to be even-handed as between them and to maximize the value of the 

estate, may well conclude that selling the Property on the open market serves the best interests of 

the estate beneficiaries, particularly if the Property has increased in value since Elizabeth’s death 

as Max claims.
75

 In short, Gloria’s interest qua beneficiary in the Property in specie remains 

contingent and uncertain to this day. 

57. While the issue was not considered by the Court of Appeal (given the assumption built 

into the trial judge’s order that Gloria in her personal capacity owned a 1/3 beneficial interest 

that was capable of being sold to Max), quaere whether Gloria qua executor can now be bound 
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in the exercise of her discretion and fulfilment of her fiduciary duty to beneficiaries by a promise 

Gloria in her personal capacity made to Max prior to Elizabeth’s death. If the executor of 

Elizabeth’s estate was someone other than Gloria, the answer to this question would certainly be 

no. It cannot be any different because Gloria is the executor; she acts in the two different 

capacities of executor and beneficiary just as two separate people might each act in one of those 

capacities, and what she has said or done as (contingent) beneficiary cannot fetter the exercise of 

her discretion in fulfillment of her duties qua executor. 

58. It is clear from the foregoing that the Court of Appeal majority was right to distinguish 

Thorner and other inheritance cases: 

[103] The circumstances in the case at bar resemble those in the many reported 

inheritance cases, including In re Basham and Thorner v. Major, with an 

important exception: the assurance here did not come from the beneficial owner 

of the property interest.
76

 

If it was not Gloria, but Elizabeth who during her lifetime made a promise to Max with respect to 

the beneficial interest in the Property, there would then be a basis on which to conclude that 

Gloria qua executor, standing in the place of Elizabeth as her personal representative, could be 

bound by the promise and compelled to exercise her discretion as executor in a particular way. 

By contrast, Gloria’s promise to Max with respect to the beneficial interest in the Property could 

not bind Elizabeth during her lifetime, and it similarly cannot bind her executor after her death. 

59. Although, as Max notes in his factum, courts are sometimes prepared to “feed the 

estoppel” in the context of an estoppel by deed,
77

 important differences between estoppel by 

deed and proprietary estoppel explain why the technique is desirable in the former context and 

undesirable in the latter context. Estoppel by deed, unlike proprietary estoppel, is not a 

standalone basis on which one may acquire property rights. Estoppel by deed does not work 

through equity, but operates within the context of the deed itself.
78

 There is no question raised in 

the case of estoppel by deed as to the clarity or certainty of the subject property interest, or the 
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seriousness of the parties’ expression of their intentions. A grantor goes further than merely 

promising to convey or acquiescing in the claimant’s enjoyment of a property interest. The 

grantor, by execution of the deed, has actually conveyed (or, at least, has purported to actually 

convey) the property interest and has undertaken all that is necessary to formally effect the 

conveyance. There is no inquiry into whether the claimant relied on the assurance, whether that 

reliance was reasonable, and whether the claimant suffered detriment as a result of changing his 

position. There is no inquiry as to whether it would be unconscionable in all of the circumstances 

to allow the grantor to go back entirely on the grant.
79

  

60. While, in the proprietary estoppel context, “feeding the estoppel” would lead to the 

anomalous and unpredictable results described above, it has precisely the opposite effect in the 

context of an estoppel by deed. In that context, “feeding the estoppel” simply operates when 

necessary to hold the parties to their bargain, enhancing predictability by achieving, so far as is 

possible between the parties to the deed, the expected outcome. Where the grantor has title to the 

property interest granted, estoppel by deed operates and there is no need for the estoppel to be 

fed. 

61. This case provides this Court with an opportunity to select an approach to proprietary 

estoppel that strikes the right balance between two extremes: an overly rigid and technical 

approach to proprietary estoppel and an overly formless, open-ended, unpredictable, overarching 

objective of “fairness”. An approach to proprietary estoppel that entertains claims founded upon 

promises to convey property interests not owned by the promisor at the time the promisee 

changes his position leads to unprincipled outcomes, invites unpredictability, and accordingly 

fails to strike the right balance. The suggested cure of allowing a proprietary estoppel to be “fed” 

in the event the promisor subsequently acquires the promised interest does not ameliorate these 

concerns, but instead exacerbates them. This Court should decline to extend the scope of 

proprietary estoppel to promises concerning after-acquired property interests.  

62. Similarly, the retrospective approach to assessing the reasonableness of reliance Lord 

Hoffman seems to endorse in Thorner would only serve to perpetuate uncertainty and 

unpredictability in the application of proprietary estoppel, and this Court should decline to 
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incorporate that approach into the law of Canada. The time at which an equity is either raised or 

not raised is the time at which a proprietary estoppel claimant changes his position in reliance on 

the promise, assurance, or acquiescence. A court should only have regard to events occurring 

after the change of position for the purpose of assessing the presence or absence of detriment and 

fashioning an appropriate remedy for a proprietary estoppel claim that is made out.
80

 For the 

purposes of determining whether an equity is raised in the first place, only circumstances 

existing at the time of reliance should be considered material to the inquiry. 

(c) This Court should not adopt a broader promise-based estoppel not tied to property 

capable of grounding a cause of action. 

63. Max has invited this Court to do away with the distinction between proprietary estoppel 

and promissory estoppel in Canada and embrace a unified, promise-based estoppel, known in 

Australia as equitable estoppel and in the United States as promissory estoppel. There are several 

reasons why this Court should not do so. 

64. First, this rather monumental
81

 change to the law is not required in order for this Court to 

resolve this case. Max states that unifying promissory and proprietary estoppels in other 

jurisdictions has afforded parties a promise-based cause of action in respect of property other 

than land. However, Max’s claim to proprietary estoppel is grounded in an interest he claims in 
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real property. No party to this appeal is asserting an estoppel in respect of any interest in personal 

property, and the question of whether such a cause of action should exist is not raised before this 

Court by the facts of this case. 

65. Second, Max has not indicated why the unification of promise-based proprietary estoppel 

and promissory estoppel is necessary or desirable. Although he has referred to the adoption of 

such an approach in Australia and the United States, it seems quite clear even from Max’s own 

factum that the unified estoppel has raised difficult questions of application and has attracted 

strong criticism from commentators and judges. 

66. Third, commentators note that the doctrinal underpinnings of proprietary estoppel and 

promissory estoppel are not entirely harmonious, and do not easily lend the doctrines to a ready 

or principally sound unified concept.  

(i) Undesirable effects in the United States and Australia  

67. Commentators have observed that the introduction of promissory estoppel in the United 

States, which occurred through statute, has significantly eroded the doctrine of contract. It is 

argued that promissory estoppel functions as a shortcut to liability in cases that would otherwise 

be governed by the law of contract, but in which contractual formality is lacking. It is also 

argued that the effect of promissory estoppel has been to subsume contract within the realm of 

tort. Finally, it is observed that promissory estoppel generally leads to less certainty and 

predictability in the law. 

68. Professor Eric Alden writes: 

The doctrine of promissory estoppel has introduced significant, continuing,  and 

unresolved theoretical instability into American contract law. …[T]he doctrine of 

promissory estoppel eliminated at the stroke of a pen two core requirements for 

the imposition of contractual liability, namely mutual assent and consideration. 

Those two threshold requirements of classical Anglo-American contract law had 

served for centuries as guardians, protecting individuals and businesses from the 

imposition of strict liability in contract unless both parties had consented to a 

mutual exchange transaction in which each party was compensated. …[M]ere 

promises became enforceable at the essentially unconstrained discretion of judges' 

and thus created within contract law what is arguably a tort.
82
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69. After citing Professor Grant Gilmore’s view that the American doctrine of promissory 

estoppel is responsible for an “explosion of liability” in the United States,
83

 Professor Alden 

opines that the doctrine “and its aftershocks have left us with theoretical chaos”.
84

 He points to 

the abrogation of formalities of contract in introducing much uncertainty as to when a promise 

will give rise to liability: 

If there is no requirement of an exchange prerequisite to enforceability, then there 

is no need to spell out the material terms of any such exchange. All that matters is 

that some statement as to future intent was made by the "promisor," under 

circumstances in which it is reasonably foreseeable that another party might rely, 

even if the statement remains vague or completely undefined in various material 

respects. Definiteness as to material terms is no longer necessary. Since the 

adoption of Section 90, numerous courts have now held that the definiteness 

requirement of classical contract law does not apply to promissory estoppel 

claims.   

This may easily become operationally significant for the "promisor." Much of 

day-to-day discourse between human beings involves future-oriented 

communication- plans, hopes, expectations, anticipations, intent. These future-

oriented communications are not ordinarily subject to careful negotiation, precise 

specification of material terms, or the formality of mutually agreed quid pro quo. 

In other words, many of the processes and steps ordinarily present in contract 

formation that serve to put a promisor on notice that they are now entering upon a 

formal obligation, will not be present. Yet due to the absence of the classical 

definiteness requirement, someone making a vague, broad, or open-ended future-

oriented communication may well become subject to promissory estoppel 

liability.
85

 

70. Professor Alden emphasizes that the advent of promissory estoppel has made the law less 

predictable: 

The principal substantive check upon application of Section 90 is that it applies 

"if injustice can be avoided only by enforcement of the promise." This was, by 

design, an open-ended standard, vesting broad discretion in the judge. The authors 

of Section 90 deliberately sought to create a restatement provision that could be 

employed across the entire spectrum of factual circumstances which might arise. 

From the standpoint of the rule of law, such unconstrained discretion and the 
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prospect of the standardless application of legal force justifiably raise great 

concern.
86

 

71. Professor Jean Fleming Powers describes promissory estoppel as 

a doctrine whose application has expanded from very limited circumstances, 

explainable under established principles, into a doctrine that goes too far in its 

attempt to deal with difficult fact patterns in order to reach a "just" result. While 

doing justice is indeed a lofty goal, in a system of stare decisis an exhortation to 

do justice, without more, contributes little to the development, the certainty, or the 

predictability of legal rules. This is especially problematic in contract law, which 

deals with enforcing private agreements between parties. Crucial to a system of 

private agreement is the ability to know at what point an agreement is made, what 

the terms of that agreement are, and what the repercussions of non-performance 

might be.
87

 

72. Professor Powers suggests that redundancy between promissory estoppel and other 

doctrines such as contract and tort should be resolved by returning promissory estoppel to its 

traditional roots: 

Promissory estoppel is based on a lofty goal-to do justice. But the goal states too 

much. All law is in some sense aimed at doing justice. Specific principles address 

how to reach that goal, and deal with the kind of justice sought. ...To make it a 

more workable and effective doctrine, [promissory estoppel] should be reigned in 

and analyzed in terms of contractual promise and more traditional estoppel 

principles. To the extent it goes beyond those parameters, it should be discarded, 

and cases should be decided under more appropriate analyses.
88

 

73. Professor Susan Lorde Martin advocates for the severe restriction of promissory estoppel, 

particularly in the commercial context: 

A review of cases where courts have considered the doctrine of promissory 

estoppel suggests that, in fact, contract rules may be dissolving into tort-type 

notions of unfairness and injustice. … The purpose of promissory estoppel was 

clearly one of fairness and preventing injustice by enforcing a promise not 

supported by consideration in very limited circumstances. In recent cases, 

however, courts have been approving the use of promissory estoppel as an 

independent cause of action to provide remedies for alleged contracts that 

otherwise would be unenforceable. 
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If contract rules are frequently displaced by ad hoc decisions about unfairness, the 

predictability and reliability of business transactions will diminish to the 

detriment of all who engage in them.
89

 

74. Similarly, in Australia, the unification of promissory and proprietary estoppel and the 

availability of promissory estoppel for use “as a sword” have not led to clarity or certainty in the 

law or other particularly desirable results. Even in its wake, Waltons Stores (Interstate) Ltd v. 

Maher
90

 was received by some commentators with apprehension. Eugene Clark wrote: 

Walton [sic] Stores may not only significantly weaken and undermine traditional 

common law doctrines like consideration, but also introduce greater uncertainty 

into the law by requiring judges, lawyers and all who would ascertain the law to 

weigh the various equities involved in each individual case. On the other hand, if 

Walton Stores is limited, in future cases, to factual situations where the 

underlying unconscionability is similarly clear, then this decision may herald a 

more flexible judicial approach to contracts which will enable courts to remove 

the shackles of traditionally limited and disparate approaches 'to forge flexible 

principles from equity, contract, tort and restitution'.
91

  

75. As clear as the ratio of Waltons Stores may have been at the time, the law in Australia 

almost 30 years later remains in a state of flux. Waltons Stores was not followed in Saleh v. 

Romanous,
92

 in which the New South Wales Court of Appeal held that promissory estoppel 

could only be used as a shield and not as a sword. Lower courts in New South Wales have 

followed Saleh,
93

 and the Court of Appeal has confirmed Saleh on four occasions.
94

 Professor 

Ben McFarlane notes: 

…[I]t might have been thought that, following the landmark decision in Waltons 

Stores  (Interstate) Ltd v Maher, the unified model of (at least) equitable estoppel 

was on top down under. There has, however, been strong resistance to such a 

model; the silver jubilee of Waltons Stores has been somewhat tarnished by 

judges, in Western Australia, Victoria and New South Wales, drawing a sharp 
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distinction between promissory estoppel on the one hand and proprietary estoppel 

on the other.
95

 

76. The most recent High Court pronouncement on estoppel, Crown Melbourne Limited v. 

Cosmopolitan Hotel (Vic) Pty Ltd.,
96

 is hardly a paradigm of clarity. In the multiple judgments 

delivered in that case, the judges of the Court make frequent reference to proprietary estoppel 

and promissory estoppel as separate constructs, and refer to “equitable estoppel in all its forms”, 

suggesting that some degree of division and categorization within the broader notion of equitable 

estoppel subsists in Australia after Waltons Stores. As Max notes, Nettle J. makes passing 

reference
97

 to the controversy surrounding a unified equitable estoppel doctrine, but no attempt is 

made to resolve the uncertainty arising particularly from the Saleh line of authority. 

77. A unified equitable estoppel has not been adopted in the United Kingdom.
98

  

78. It is submitted that the approaches taken in the United States and Australia with respect to 

a unified promissory/proprietary estoppel principle have not generated footsteps in which 

Canada should now follow. Professor MacDougall writes: 

§6.185 There is no justification for a complete transformation of (proprietary) 

estoppel into a generalized doctrine for simply remedying unfairness or 

unjustness. The problem with such an approach is that it presents no principled, 

predictable basis for justifying a transfer of a property interest…
99

 

In short, a review of the combined equitable estoppel approach taken in other jurisdictions 

reveals no compelling reason to adopt this approach in Canada and several persuasive reasons 

why Canada should not take this approach. 

(ii) The doctrinal underpinnings of proprietary and promissory estoppel are 

 irreconcilably different  
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79. Max states
100

 that “there is no substantive difference between the promise-based strands 

of promissory and proprietary estoppel, other than the historical restriction of promissory 

estoppel to cases involving a prior contractual relationship and proprietary estoppel to cases 

involving land”. This is not a view shared by some of the leading commentators on this subject. 

For example, Professor MacDougall writes: 

§6.12 …[T]he sweeping generalisation about “one general principle” proposed by 

Denning and the moves to merge all estoppels into one über-doctrine in Australia 

are far too drastic – as they obscure the different details involved in involved in 

establishing the various estoppels that in fact give them their flexible, workable, 

and somewhat predictable structure… 

… 

80. Professor McFarlane, after undertaking a comprehensive comparative analysis of the 

different strands of promissory and proprietary estoppel,
101

 expresses the following view: 

…[E]ach of the two doctrines of promissory estoppel and proprietary estoppel is 

itself composed of irreducibly dissimilar principles. The key to understanding 

equitable estoppel, and to addressing particular questions about its nature and 

operation, is to identify and isolate these specific principles. Indeed, many of the 

current difficulties can be traced back to a failure properly to distinguish between 

these different, discrete principles. On this view, of course, English law should 

reject attempts to formulate a single, unified test for equitable estoppel. A merged 

doctrine would not be an elegant synthesis but would be an amalgam of dubious 

provenance and doubtful utility: the product of giving Occam’s Razor to 

Procrustes. 

… 

…[I]t would be a serious error to regard promissory estoppel and proprietary 

estoppel as simply examples of an overarching concept of equitable estoppel. In 

fact, the better path leads in the opposite direction:  the law can be understood 

only if we isolate and examine the specific, discrete principles on which each 

doctrine is based.
 102
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The respondents submit that the concepts of proprietary estoppel and promissory estoppel are 

best kept separate. 

(d) The necessary elements of proprietary estoppel are not established in this case 

81. It follows from the above discussion that proprietary estoppel is not made out on the facts 

of this case. Proprietary estoppel only protects reasonable reliance. As the Court of Appeal 

correctly concluded, it was not reasonable for Max to rely on a promise that was incapable of 

fulfilment at the time he changed his position, is still incapable of fulfilment, and may never be 

capable of fulfilment. 

82. Even though no intervening event took place between Max’s change of position in 2007 

and Elizabeth’s death in 2010 that would definitively prevent Gloria from obtaining the property 

interest in question in the future, the reasonableness of Max’s reliance at the time he changed his 

position cannot be understood or analyzed in light of this knowledge. It would provide no 

guidance to people who find themselves in Max’s position as to whether they ought reasonably 

to rely on a promise made in similar circumstances. There should be no “feeding of the estoppel” 

in the context of proprietary estoppel and Max’s claim must fail for the reasons set out by the 

majority of the Court of Appeal.
103

 Given that Gloria currently holds no beneficial interest in the 

Property in specie, there could be no “feeding the estoppel” in this case in any event. 

(e) The appropriate remedy for proprietary estoppel cannot put a claimant in a better 

position than he expected to enjoy on the basis of the promise 

83. In the alternative, if this Court decides to extend proprietary estoppel to promises 

concerning after-acquired property interests and considers Max’s proprietary estoppel claim to 

be made out on the facts of this case, the respondents submit that this Court should in any event 

decline to order the new relief Max seeks on this appeal, namely that he be entitled to purchase 

from Gloria a 1/3 beneficial interest in the Property at a price based on the Property’s February 

2011 value. To grant Max this relief would afford him a greater remedy than he could have 

expected upon fulfilment of the promise. It is well-settled that a remedy giving full effect to the 

promisee’s expectation is the maximum extent of relief available on a proprietary estoppel claim. 

Thus, the new remedy Max seeks on this appeal would constitute “double recovery”. 
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84.  If this Court determines that Max’s proprietary estoppel claim is made out, the 

appropriate remedy is to either permit Max to purchase from Gloria a 1/3 beneficial interest in 

the Property at current fair market value, or alternatively to remit the matter to the Supreme 

Court of British Columbia to hear evidence on and determine the value of countervailing benefits 

Max has received since Elizabeth’s death. 

85. The trial judge correctly identified the proper test for the proprietary estoppel remedy as 

the “minimum required to satisfy the equity”.
104

 What this standard entails necessarily depends 

on the circumstances of each case. Since the objective of proprietary estoppel is to protect 

reasonable reliance, the standard measure of the minimum required to satisfy the equity 

approximates reliance damages. The aim is to put the claimant in the position in which he would 

have been had the promise never been made: 

The use of proportionality in recent English decisions supports the view that the 

purpose of proprietary estoppel is to protect B's reliance: making a proportionate 

award, like finding the "minimum equity to do justice to [B]", entails recognizing 

that B has a right which adequately protects his reliance, but goes no further.
105

 

Often, a remedy awarded based on reliance may fall well short of a remedy based on 

expectation.
106

 It may take the form of a monetary award, rather than the conveyance of a 

property interest.
107

 

86. Sometimes a court will conclude that the only way to adequately remedy the Claimant’s 

detriment is to award a remedy putting the claimant in the same position as if the promise had 

been kept (approximating expectation damages). Bright and McFarlane suggest that in “bargain” 

proprietary estoppel cases, an expectation remedy is more common.
108

 That is the nature of the 

remedy the trial judge ordered in this case. 
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87. However, it is clear that the upper limit of the remedy that may be awarded for 

proprietary estoppel is fulfilment of the claimant’s expectation.
109

 As Bright and McFarlane 

observe: 

It will never be a proportionate response for B to get more than he was expecting. 

As B's reliance is premised on his expectation, B can never claim that a greater 

right is necessary to protect that reliance.
110

 

88. In order to determine the limit of a claimant’s expectation in relying on a promise in a 

case like the instant case, it is necessary to look at the “terms” that were discussed. In this case, 

the trial judge made findings as to what those “terms” were at paragraph 50 of her reasons for 

judgment. The “term” relevant to Max’s purchase of Gloria’s 1/3 interest in the Property reads: 

“He would be able to acquire Gloria’s one-third interest in the house”. There is no mention of 

value at all in the formulation of Max’s expectation as found by the trial judge.  

89. The language of the trial judge’s order reflects her finding of fact as to this aspect of 

Max’s expectation.
111

 As Max observes, the trial judge was aware that the Property had been 

appraised at $670,000 in February 2011, but she did not include this value in either her 

formulation of her finding of fact with respect to the “terms” Max and Gloria discussed
112

 or her 

order, as she pronounced it.
113

 To the contrary, in describing the relief, the trial judge commented 

that the relief Max sought “will cost Gloria nothing”.
114

 For this comment to be accurate, the trial 

judge could not have intended for Max to be permitted to purchase at a price lower than what 

Gloria could obtain on the open market. 

90. The relief Max pleaded in this action and his conduct of this action through the various 

levels of court also shed light on the scope his expectation. In his second amended notice of civil 
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claim, filed on February 12, 2013, he seeks to purchase Gloria’s 1/3 interest in the Property at 

“fair market value”.
115

 Although the second amended notice of civil claim was filed two-and-a-

half years after Elizabeth’s death in August 2010, Max did not plead that he was specifically 

entitled to purchase Gloria’s 1/3 interest in the Property at a value fixed as at Elizabeth’s death, 

February 2011, or any other date.  

91. At trial in October 2014 (more than four years after Elizabeth’s death), Max’s 

submissions to the trial judge were that he should be entitled to purchase Gloria’s beneficial 

interest in the Property at “fair market value”.
116

 Again, Max made no submission to the trial 

judge that the valuation date should be August 2010, February 2011, or any other date. 

92. When the trial judge pronounced her order in July 2015, almost five years after 

Elizabeth’s death, Max did not seek, before the trial judge’s order was entered, clarification or an 

additional order from her fixing the valuation date at August 2010, February 2011, or any other 

date. 

93. In his factum filed in the Court of Appeal on January 26, 2016,
117

 five-and-a-half years 

after Elizabeth’s death, Max did not make any submissions with respect to the value of the 

interest in the Property the trial judge ordered he was entitled to purchase from Gloria. He simply 

sought to uphold the order of the trial judge. 

94. If the right to purchase a 1/3 beneficial interest in the Property specifically for its value as 

at February 2011 formed part of Max’s expectation, one might have expected him to have 

pleaded and propounded that fact at every stage of this litigation. It follows logically from his 

failure to do so that the new aspect of the relief Max now seeks from this Court – the right to 

purchase as at a February 2011 value – did not form part of Max’s expectation at the time he 

changed his position in reliance on the promise, at the time of Elizabeth’s death, at the time of 

                                            
115

 Respondents’ Record at Tab 3, p. 20 (Second Amended Notice of Civil Claim filed February 

12, 2013). 

116
 Respondents’ Record at Tab 9, p. 74 (Transcript of Trial, Plaintiffs’ Closing Submissions, 

October 28, 2014, at p. 43, lines 22-29). 

117
 Respondents’ Record at Tab 4 (BCCA Factum of Max Cowper-Smith and Nathan Cowper-

Smith filed January 26, 2016). 



35 

trial, or at any other material time. In any event, the trial judge made findings as to the content of 

Max’s expectation. Those findings are entirely factual and entitled to deference, and it is too late 

in the day now for Max to seek to reopen them. 

95. In the alternative, even if it can be said that Max’s expectation was the right to purchase 

the Property for $670,000, as he has now recently claimed, this Court must ensure that any 

remedy Max is awarded does not go further than putting Max in the position in which he would 

have expected to be had the promise been kept. 

96. The need to avoid a “double recovery” requires the Court to consider the countervailing 

benefits that Max has enjoyed, from the time of Elizabeth’s death to the present, that he would 

not have enjoyed had he purchased from Gloria a 1/3 beneficial interest in the Property in 

February 2011.
118

 

97. Sledmore concerned a two-bedroom cottage owned by the appellant Ms. Sledmore and 

her late husband, and occupied by their daughter Jacqueline Dalby (née Sledmore) and her 

husband, the respondent. From 1965 until 1976, the respondent and Jacqueline lived in the 

cottage and paid rent to her parents, the Sledmores. In 1976, Jacqueline was diagnosed with 

breast cancer, and her parents ceased to accept rent from her and the respondent at that time. The 

respondent and his wife had been told numerous times by Mr. Sledmore that the cottage would 

eventually be theirs, and between 1976 and 1979 the respondent carried out major renovations to 
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the cottage, largely at his own cost. In 1983 Jacqueline died, and the respondent continued to live 

in the cottage rent-free, through 1994. The appellant paid the property insurance premiums and 

telephone bills until 1987, and the respondent paid for other utilities. 

98. The Justices of the Court of Appeal all concluded that events that had transpired since the 

equity was raised in 1976 meant it was no longer inequitable for the appellant to defeat the 

respondent’s claim, citing the fact that the appellant had lived there rent-free for 18 years and 

that the Sledmores had paid for property insurance and the cost of reroofing.  

99. In the case at bar, first and perhaps foremost it must be recognized that Max has had and 

continues to enjoy the benefit of the purchase price funds. If the content of Max’s expectation as 

he now presents it is that he expected to purchase from Gloria a 1/3 beneficial interest in the 

Property in February 2011 based on the appraised value of $670,000, Max would not have also 

had the benefit of the purchase price funds ($223,333) for the six years that have followed; 

Gloria would have enjoyed this benefit. Thus, to allow Max to purchase Gloria’s interest in the 

Property as at February 2011 and retain the benefit of having had the purchase price funds over 

the last six years would amount to impermissible double recovery. 

100. Another benefit Max has enjoyed since Elizabeth’s death in August 2010 is the continued 

occupation of the Property for those nearly seven years without payment of expenses.
119

 It is 

clear from his evidence at trial that he did not pay rent to Elizabeth’s estate at least between 

August 2010 and October 2014. Max has borne neither this cost nor costs associated with 2/3 

ownership in the Property, for which he would have been responsible had he purchased Gloria’s 

interest in the Property as at February 2011. 

101. This Court’s ability to deal with this issue is unfortunately impaired by the fact that there 

is a dearth of evidence in the record bearing upon it – a corollary of Max raising the issue for the 

first time in this Court. For example, there is no evidence in the record as to how Gloria might 

have applied a sum of $223,333 during the past almost seven years (or, for that matter, during the 

four years between Elizabeth’s death and trial). There is no evidence in the record as to the 

equity Gloria could have built and the income she could have earned from investing this capital 
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in real estate or other ventures during this time. Similarly, there is no evidence in the record as to 

the quantum of the benefit that has accrued to Max over this period of time from having retained 

this capital and income derived therefrom over the past almost seven years. Additionally, there is 

no evidence of the costs of ownership that Max has avoided while this litigation has continued, 

or the portion of those avoided costs that have been paid by Gloria or Elizabeth’s estate. There is 

no evidence going to the market rate for rent that Max has not paid over the past almost seven 

years. 

102. In the circumstances, if this Court finds that Max’s proprietary estoppel claim is made out 

at all, then in Gloria’s submission there are two options available in respect of remedy. The first 

is to award Max the ability to purchase Gloria’s interest in the Property by a specific date at fair 

market value as at the time the purchase completes. This approach recognizes that although the 

value of the Property may have changed over time, Max has also had the benefit of the purchase 

price funds that he could have invested in other ventures. It also takes into account the fact that 

Max has not paid rent or borne a proportionate share of the costs of ownership over the past 

almost-seven years. Thus, this order would constitute an approximation of where Max would 

expect to be now if he had purchased in 2011.
120

 In the interests of achieving finality in this 

litigation, this remedy would be Gloria’s preference. 

103. In the alternative, it would be open to this Court to remit the issue of remedy to the trial 

judge, to receive evidence and submissions going to the value at which Max is entitled to 

purchase Gloria’s 1/3 interest in the Property and the countervailing benefits that Max has 

received since Elizabeth’s death.  

PART IV: SUBMISSIONS ON COSTS 

104. The respondents seek their costs in this Court and an apportionment of 30% costs in each 

of the courts below (consistent with the Court of Appeal’s order apportioning costs 70% to the 
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appellant and 30% to the respondents).
121

 In the event that the appeal is allowed, the respondents 

respectfully request that the parties be given leave to make further written submissions on costs. 

PART V: ORDER SOUGHT 

105. The respondents request that the appeal be dismissed with costs in this Court and 30% of 

the respondents’ costs in each of the courts below. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 12
th

 day of May 2017. 

 

 

 

 

Claire E. Hunter 

Ryan J.M. Androsoff 

 

 

 

Counsel for the Respondents 
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