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APPELLANT’S FACTUM 

 

PART I: STATEMENT OF FACTS 

A.  Overview 

  

1. At issue in this appeal is whether the Appellant should be entitled to purchase his sister’s 

one-third interest in their deceased mother’s house. This raises important questions 

regarding the proper test for proprietary estoppel, and whether the doctrine of proprietary 

estoppel should include claims based on a promise where the promisor had a contingent 

future interest in the property.  

 

2. The Appellant, Max Cowper-Smith, and the Respondent, Gloria Morgan, are brother and 

sister. In 2007, after lengthy negotiations, Max agreed that he would leave his life and 

home in England and return to Canada to look after their ailing mother, Elizabeth. For 

Max, the most important consideration in reaching this arrangement was Gloria’s 

assurance that, upon Elizabeth’s death, Gloria would sell Max her one-third interest in 

Elizabeth’s house and Max could continue living there.  

 

3. After Elizabeth’s death in 2010, Gloria took the position that Elizabeth’s house and other 

assets were hers absolutely. She also reneged on her promise to Max, refusing to sell him 

her one-third interest in the house, deciding instead to sell the house on the open market. 

Max and his brother also discovered that Gloria had influenced Elizabeth into entering trust 

and testamentary arrangements which had the effect of disinheriting them. 

 

4. The trial judge found that Gloria had failed to rebut a presumption of undue influence, and 

that Gloria and her uncle had exerted actual undue influence on Elizabeth, convincing her 

to change her testamentary affairs in a way that did not reflect her true intentions. The trial 

judge ordered that Elizabeth’s estate be divided equally between her three children 

according to her last will and testament. This decision was upheld on appeal.  
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5. The trial judge also applied the doctrine of proprietary estoppel to find that Max was 

entitled to purchase Gloria’s one-third interest in the house. But the appeal court divided 

on this issue.  

 

6. Smith J.A., in dissent, agreed with the trial judge that the elements of proprietary estoppel 

had been established. Max’s reliance on Gloria’s assurance was reasonable since there was 

no possibility that Elizabeth would have changed or rescinded the transactions before her 

death due her deteriorating cognitive function and Gloria’s undue influence.  

 

7. But Willcock J.A., for the majority, found that proprietary estoppel did not apply because 

Max’s reliance on Gloria’s promise was not reasonable. In his view, Max’s claim was too 

uncertain because Gloria did not own an interest in the property when she made the promise 

to Max, and this uncertainty was not resolved when Max acted in reliance on that promise.1 

 

8. In reaching this decision, Willcock J.A. refused to find that proprietary estoppel could 

include Gloria’s contingent future interest because doing so would “untie” the test for 

proprietary estoppel from its roots in property.  

 

9. But this approach is inconsistent with statements by this Court and other authorities which 

support a move away from rigid limitations on the doctrine of proprietary estoppel towards 

a more flexible approach focused on providing equitable relief for the harm caused by 

unconscionable conduct. 

 

10. Because proprietary estoppel operates retrospectively, a promise regarding a contingent 

future interest in property may give rise to an equitable remedy, as the estoppel may be 

“fed” when the promisor subsequently acquires an interest in the property. 

 

                                                 
1 Reasons of the British Columbia Court of Appeal, 2016 BCCA 200 (“BCCA”), paras. 100, 106 

[Record, Tab 3]. 
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11. Alternatively, this Court might adopt an approach similar to other jurisdictions which allow 

promise-based estoppel to function as a cause of action with respect to promises, whether 

they relate to property or not.   

 

12. Under either approach, it is submitted that the Appellant’s claim for proprietary estoppel 

should be allowed, and Gloria should be ordered to sell her interest in the Property to the 

Appellant at its August 2010 value, which is when she unconscionably resiled from her 

promise to do so.  

 

B. Factual Background 

 

13. The issues raised relating to the doctrine of proprietary estoppel in this case arise in the 

context of a dispute over the estate of the late Elizabeth Cowper-Smith (“Elizabeth”).  

 

14. Elizabeth and her husband, Arthur Cowper-Smith (“Arthur”) married in 1945. They 

purchased a house at 3782 Cadboro Bay Road in Victoria, British Columbia (the 

“Property”) where they raised their three children: the Respondent, Gloria Lynn Morgan, 

born in 1946; the Appellant, Max Cowper-Smith, born in 1951; and their brother, Nathan 

Cowper-Smith (“Nathan”) born in 1954. Elizabeth lived in the Property until her death in 

2010, and Max lives there still.  

 

15. Arthur died in 1992 at 73 years of age. His will provided Elizabeth with a life estate in his 

assets to be divided equally between their children after Elizabeth’s death. Prior to Arthur’s 

death, he and Elizabeth held a family meeting where they made clear that they did not want 

fighting amongst their children, and that everything they owned would be divided equally 

between Gloria, Max and Nathan.2  

 

                                                 
2 Reasons of the British Columbia Supreme Court, 2015 BCSC 1170 (“BCSC”) para. 12, 56 

[Record, Tab 1]; Trial Transcript, Nathan Cowper-Smith, October 20, 2014, pp. 27-29 [Record, 

Tab 7]; Trial Transcript, Adrienne Cowper-Smith, October 22, 2014, pp. 44-45 [Record, Tab 8].  
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16. In 2001, Gloria and her uncle, David Cowper-Smith (“David”), influenced Elizabeth into 

entering testamentary and trust arrangements which left her estate devoid of any assets. 

The trial and appeal courts below held that these arrangements were the result of actual 

undue influence on Elizabeth by Gloria and David.3   

 

17. In January 2002, Elizabeth executed her last will and testament appointing Gloria as her 

executrix and dividing her estate equally among her three children.  

 

18. When Elizabeth discussed her will with Max, she assured him that her estate would be 

divided equally.4 Gloria also repeatedly assured Max and Nathan that Elizabeth’s estate 

would be divided equally between the siblings, and that she held joint title on Elizabeth’s 

Property simply to ease the administration of Elizabeth’s estate.5 

 

19. By 2005, Elizabeth’s health was declining. Gloria wanted Elizabeth to move into a seniors’ 

home, but Elizabeth did not want to go. Max said he would consider leaving his life in 

England and moving back to Canada to care for Elizabeth. 

 

20. At the time, Max was practising law in England where he had been called to the bar in 

1975. Max was happy with his life in England. Although he had experienced some 

financial difficulties in the past, by 2006, “Max was earning what he considered to be good 

money. He had an active social life, good friends and was close to his children. He was 

employed and was living in a three bedroom cottage in the country. He had sufficient 

income to meet his needs.”6 

 

21. Over a period of several months, Max and Gloria had numerous discussions about the 

possibility of him moving to Canada to look after Elizabeth. If Max was to leave his home 

in England, it was especially important to him that he have an opportunity to buy Gloria’s 

                                                 
3 BCCA at para. 41 
4 BCSC at para. 49 
5 BCSC at para. 25 
6 BCSC para. 14. 
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one-third interest in the Property.7 The Property had been the family home since 1955, and 

it was important to Max that the Property remain in the family.8   

 

22. Max advised Gloria that he would consider moving on the following conditions:9 

 

 He would not move unless he could live in the Property permanently;  

 He would be able to acquire Gloria’s one-third interest in the Property; 

 He would receive cash for Elizabeth’s expenses; 

 He would have use of Elizabeth’s car; 

 He would receive funds for food and day-to-day expenses; 

 He would be reimbursed for the expenses of moving and storing his furniture; and 

 He would receive funds for flights to England every year. 

 

23. In July 2007, Max met with Gloria and she agreed to his conditions. At trial, the judge 

found as a fact that "Max would [not] have moved to Victoria and left his life in England 

without Gloria's agreement to his terms".10  

 

24. Max and Gloria agreed that his right to purchase Gloria’s one-third interest would 

crystallize upon Elizabeth’s death. They also agreed to a formula for determining the value 

of her interest in the Property.11 

 

25. In November 2007, Max moved to the Property in Victoria where he assumed full-time 

care of Elizabeth. “He bought food, cooked meals, cleaned and maintained the garden and 

house. By 2008, he also took care of Elizabeth’s personal hygiene. She required constant 

attention.”12 

 

                                                 
7 BCSC paras 50, 58  
8 Trial Transcript, Max Cowper-Smith, dated October 23, 2014, p. 24 [Record, Tab 10] 
9 BCSC para. 50 
10 BCSC para. 114 
11 Discovery Transcript, Max Cowper-Smith, August 6, 2014, pp. 109-110 [Record, Tab 6] 
12 BCSC Reasons, para. 51; Trial Transcript, Max Cowper-Smith, October 22, 2014, pp. 60-64 

[Record, Tab 9] 
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26. Elizabeth’s neighbour testified at trial that Elizabeth was delighted to have Max living with 

her. “She knew that she now could stay in the house and was relieved and happy….Max 

was very respectful and kind to his mother and had a huge amount of patience with her. It 

was a full-time job to look after Elizabeth”.13  

 

27. Elizabeth died in August 2010.  

 

28. In January 2011, Gloria again advised Max that everything would be divided equally 

between the siblings, and that Max could buy her one-third interest in the Property. But 

Gloria took no steps to give effect to these assurances.14  

 

29. In an email dated March 24, 2011, Gloria’s lawyer confirmed her instructions that “the 

house will form part of the assets to be distributed but will be sold and not offered to 

Max”.15  

 

30. In April 2011, Gloria took the position that the Property and other assets were hers 

absolutely, and advised Max and Nathan that she was going to sell the Property on the open 

market. At the time, the Property had an appraised value of $670,00016.  

 

C. Judicial History 

 

(i)  Supreme Court of British Columbia 

  

(a) Undue Influence 

 

31. Max and Nathan commenced an action against Gloria with respect to the distribution of 

Elizabeth’s estate on the grounds of undue influence.  

 

                                                 
13 BCSC Reasons, para. 63 
14 BCCA at para. 37 
15 BCSC at para. 44 (emphasis added) 
16 BCSC at para. 2 
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32. Madam Justice Brown found that Gloria had failed to rebut a presumption of undue 

influence. She also found that Gloria and her uncle, David, had (a) exerted actual undue 

influence on Elizabeth; (b) arranged for the legal advice she received; (c) “set the tone” for 

Elizabeth’s meeting with her lawyer by giving the lawyer instructions and providing 

information that was “clearly false”; and (d) were not acting in Elizabeth’s best interests 

when they did so.17 The trust and testamentary arrangements entered into by Elizabeth 

under their influence did not reflect her true intentions.18 

 

33. The trial judge granted a declaration that the Property and other assets be divided equally 

between the three siblings in accordance with her 2002 last will and testament.  

 

(b) Proprietary Estoppel 

 

34. Max also sued Gloria on the basis of proprietary estoppel to preclude Gloria from dealing 

with the Property as she saw fit, and for a declaration that he was entitled to buy Gloria’s 

one-third share of the Property at fair market value at the time of Elizabeth’s death.19 

 

35. Gloria challenged Max’s credibility and argued that his claim for proprietary estoppel “was 

fabricated and that everything that Max said about it was a lie.”20  

 

36. But the trial judge gave little weight to Gloria’s evidence, and expressly preferred the 

evidence of Max and Nathan. She found that Gloria was “blinded by her animosity toward 

her brothers,” and “was an unreliable and unbelievable witness. She was hostile, 

argumentative and evasive. Significant elements of her evidence were patently untrue....” 

The judge accepted Gloria’s evidence only “where the evidence was not clearly in her 

favour, so more likely to be reliable, or where it is not contradicted by other evidence"21. 

 

                                                 
17 BCSC at para. 98, 103; BCCA at paras. 41-45 
18 BCSC at para. 107 
19 Discovery Transcript, Max Cowper-Smith, August 6, 2014, pp. 109-110 [Record, Tab 6] 
20 BCSC at para. 113 
21 BCSC at para. 65-68 
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37. Gloria gave evidence that “no one told her that Max wanted the Cadboro Bay Property” 

and “that she would never have agreed to sell the house to Max”. But the transcript of a 

conversation between Gloria and Nathan in 2007 indicated to the trial judge that Gloria’s 

evidence was untrue.22  

 

38. The trial judge expressly accepted Max’s evidence with regards to his discussions with 

Gloria and the conditions she had agreed to before Max had decided to move to Victoria.23  

She found that Max would not have moved to Victoria if Gloria had not agreed to his 

terms.24  

 

39. The judge concluded that Max was entitled to purchase Gloria’s interest in the Property 

because the elements of proprietary estoppel had been established: (i) Gloria's assurance 

that Max could purchase her one-third interest was reliable; (ii) Max relied on that 

assurance to his detriment by retiring from his legal practice in England and returning to 

Victoria in 2007 to take care of Elizabeth; and (iii) his reliance on Gloria's assurance was 

reasonable because it was the result of extensive negotiations between them.25  

 

I am satisfied that Max acted to his detriment in moving from England to Victoria, 

giving up employment income, the long-term lease of a cottage, his contacts with 

his children, and his social life to look after his aged dementing mother. He did so 

relying on Gloria’s agreement to his conditions for the move. In doing so, he acted 

reasonably. His discussions with Gloria were not done in a moment, they covered 

several months.26  

 

 

40. The trial judge also found that the relief sought by Max was the minimum required to 

satisfy the equity in this case, noting that it would have cost Gloria nothing to sell her share 

of the Property to Max instead of selling the Property on the open market.27  

 

                                                 
22 BCSC at para. 67 
23 BCSC at para. 65  
24 BCSC Reasons, para. 114 
25 BCCA at para. 47 
26 BCSC at para. 118 
27 BCSC at para. 119 
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(ii)  Court of Appeal for British Columbia 

 

41. The B.C. Court of Appeal upheld the trial judge’s decision with respect to undue influence 

and the distribution of Elizabeth’s estate. But the court divided with respect to Max’s right 

to purchase Gloria’s one-third interest in the Property.  

 

42. In dissent, Smith J.A. found that, in the circumstances of this case, Max’s reliance on 

Gloria’s assurance was reasonable since there was no possibility that Elizabeth would have 

changed or rescinded the transactions before her death due her deteriorating cognitive 

function and Gloria’s undue influence. 28  

 

43. In the opinion of Smith J.A., the elements of proprietary estoppel had been established. 

 

(i) the Property was clearly identified; (ii) Gloria had a clear entitlement to a one-

third interest in the Property at the time of the judge’s order (which had set aside 

the land transfer and Declaration of Trust because of undue influence) through 

Elizabeth’s last will and testament; and (iii) it would be unconscionable not to 

enforce the right that Gloria had repeatedly promised to and agreed upon with Max, 

and upon which he had reasonably relied to his detriment. He fulfilled his part of 

the bargain; Gloria was obliged to fulfill her promise.29  

 

44. But Willcock J.A., for the majority, found that Max’s reliance on Gloria’s promise was not 

reasonable because it was too uncertain—Gloria was not the “owner” of a proprietary 

interest when she made the promise or when it was acted upon by Max, and it was uncertain 

what interest she would eventually inherit from Elizabeth, if any.30   

 

45. More broadly, the appeal court majority refused to expand the scope of proprietary estoppel 

to permit a person to acquire an interest in property by reliance upon an assurance by a 

non-owner, because it would result in “untying” proprietary estoppel from its ties to 

                                                 
28 BCCA at para. 85 
29 BCCA at para. 86 
30 BCCA at para. 100 
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property that distinguish it from other forms of estoppel which can only be used as a 

shield.31 

 

46. The trial judge’s declaration allowing Max to purchase Gloria’s one-third interest in the 

Property was set aside. 

 

 

PART II: STATEMENT OF ISSUES 

 

47. The issue in this case is whether Max is entitled to purchase Gloria’s one-third interest in 

the Property, as promised.  The legal questions that arise are the following: 

 

A. What is the proper test for proprietary estoppel in Canada?  

 

B. Should promise-based proprietary estoppel include claims against a person who had 

only a contingent future interest in property at the time the promise was made and relied 

upon, but who is a property owner at the time the claim is being made? 

 

C. Alternatively, should this Court adopt a broader promise-based estoppel which is not 

tied to property but is capable of grounding a cause of action? 

 

D. Are the necessary elements of proprietary estoppel established in this case? 

 

E. What is the appropriate remedy for Gloria’s unconscionable refusal to keep her 

promise? 

 

 

 

                                                 
31 BCCA at para. 117 
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PART III: ARGUMENT 

 

A. The proper test for proprietary estoppel in Canada 

 

(i)  Introduction 

 

48. In Canada, there is uncertainty with respect to the proper test and scope of proprietary 

estoppel. As recently recognized by the Ontario Court of Appeal, “[t]he application of the 

doctrine of proprietary estoppel has received somewhat uneven treatment in Canada.”  

Clarke v. Johnson, 2014 ONCA 237, at para. 47. 

 

49. The Appellant submits that the test for proprietary estoppel set out in Clarke v. Johnson 

best articulates the general requirements and should be adopted by this Court.   

 

(ii)  Evolution of the doctrine of proprietary estoppel 

 

50. Proprietary estoppel is an anomaly within the larger category of estoppel.  Whereas most 

forms of estoppel are only permitted to be used as a shield, proprietary estoppel may be 

used as a sword. 

Crabb v. Arun District Council, [1976] 1 Ch. 179, at 187-188 (C.A.). 

 

51. The historic approach to proprietary estoppel—referred to in one English case as "a 

Procrustean bed constructed from some unalterable criteria”—required the following five 

“probanda” or elements:  

 

(i) the plaintiff must have made a ‘mistake’ as to his legal rights;  

 

(ii) the plaintiff must have expended money or must have done some act based on 

that mistaken belief;  

 

(iii) the defendant (the possessor of the legal right) must know of the existence of 

his own right, which is inconsistent with the plaintiff’s claim;  
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(iv) the defendant must know of the plaintiff’s mistaken belief of his right; and  

 

(v) the defendant must have encouraged the plaintiff to expend money or to do some 

act based on his mistaken belief.  

BCCA, at paras. 67, 112. 
 

 

52. More recently, the law with respect to proprietary estoppel has evolved to a more flexible 

modern approach which focuses on the equities rather than on set, rigid requirements. As 

noted in the dissenting opinion of Smith J.A. below,  
 

The law of proprietary estoppel has undergone a number of iterations since its 

classic articulation….[T]he law of proprietary estoppel has evolved towards ‘a 

broader and less literal approach’ as described in the oft-cited passage from 

Halsbury’s Law of England…: 

 

The real test is said to be whether upon the facts of the particular case the 

situation has become such that it would be dishonest or unconscionable for 

the plaintiff, or the person having the right sought to be enforced, to continue 

to seek to enforce it. 

BCCA, at paras. 67-71, 112 (citations omitted); 

See also Clarke v. Johnson, 2014 ONCA 237 at paras. 41-51. 
 

 

(iii)  Continued reliance on the historic “five probanda” approach 

 

53. Nevertheless, despite this evolution, many courts continue to set out various statements of 

the law, and often resort to the traditional five “probanda” when considering proprietary 

estoppel.  As a result, there is uncertainty throughout the case law as to the test which 

should be applied.  

 

54. For example, in Clarke v. Johnson, the Ontario Court of Appeal addressed both the historic 

five probanda approach and the more flexible modern approach because of the uncertainty 

about which test should be applied.   

Clarke v. Johnson, 2014 ONCA 237 at para. 54. 

 

55. In a subsequent case, the Ontario Court of Appeal held that the trial judge properly equated 

"unconscionable conduct" with "fraudulent conduct" and correctly required the plaintiff to 

establish all five probanda.   

Bailey v. Barbour, 2016 ONCA 98, at para. 117. 
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56. In a recent case, the Nova Scotia Court of Appeal cited and considered several different 

iterations of the test for proprietary estoppel, including one setting out the traditional five 

probanda.  

Bellton Farms Ltd. v. Campbell, 2016 NSCA 1, at paras. 41, 45-6. 

 

57. Similarly in this case, the appeal court set out both the historic and modern tests, and the 

majority referred back to one of the five “probanda” to justify, in part, its rejection of Max’s 

proprietary estoppel claim.  

BCCA, at para. 105. 

 

(iv) No clear articulation of the modern approach to proprietary estoppel 

 

58. In addition to continued confusion in some courts regarding the elements of the historic 

approach, appeal courts have also differed in their expression of the modern test for 

proprietary estoppel.  

 

59. For example, the Ontario Court of Appeal in Clarke v Johnson summarized the principles 

governing proprietary estoppel as follows: 

 

-  proprietary estoppel may form the basis of a cause of action; 

-  it is not essential that the five probanda be satisfied; 

-  rather, three elements must be established: 

 

(i)  the owner of the land induces, encourages or allows the claimant 

to believe that he has or will enjoy some right or benefit over the 

property; 

(ii)  in reliance upon his belief, the claimant acts to his detriment to 

the knowledge of the owner; and 

(iii)  the owner then seeks to take unconscionable advantage of the 

claimant by denying him the right or benefit which he expected to 

receive; 

-  detriment includes expenditures but countervailing benefits may also be 

considered; 

-  reliance may be express or inferred; 

-  if an equity arises, the court has a broad discretion to fashion an 

appropriate remedy. 
 

Clarke v. Johnson, 2014 ONCA 237 at para. 52. 



- 14 - 

 

 

 

60. The governing principles set out by the Ontario Court of Appeal above have been implicitly 

accepted by the Saskatchewan Court of Appeal.  

Van Burgsteden v. Long, 2014 SKCA 115, at para. 25. 

 

61. However, in British Columbia, the modern iteration of the doctrine of proprietary estoppel 

has been set out in Idle-O Apartments as follows: 
 

 [49] From the foregoing I infer that although proprietary estoppel is, like most 

equitable remedies, flexible and aimed at doing justice, and although the basic 

elements of the doctrine are not to be technically confined, those elements 

must still be made out and an equity established. I reproduce again the 

encapsulation of the doctrine provided recently in Sabey: 
 

1.     Is an equity established? An equity will be established where: 

 

(i) There was an assurance or representation, attributable to the 

owner, that the claimant has or will have some right to the 

property, and 

(ii) The claimant relied on this assurance to his or her detriment so 

that it would be unconscionable for the owner to go back on that 

assurance. 

 

2.  If an equity is established, the court must determine the extent of the 

equity and the remedy appropriate to satisfy the equity. 

 

Idle-O Apartments Inc. v. Charlyn Investments Ltd.,  

2014 BCCA 451, at para. 49. 

 

62. A somewhat less detailed but similar statement of the modern approach to that developed 

by the British Columbia Court of Appeal was accepted by the Nova Scotia Court of Appeal 

in Maritime Telegraph—although, as noted above with regards to the appeal court’s recent 

decision in Bellton Farms, the appropriate approach in Nova Scotia still appears to be in 

doubt. 

Maritime Telegraph and Telephone Co. v.  

Chateau Lafleur Development Corp., 2001 NSCA 167, at para. 38. 

 

(v)  The test articulated in Clarke v. Johnson should be accepted by this Court 

 

63. The Appellant submits that the general test for proprietary estoppel articulated in Clarke 

v. Johnson is to be preferred.  This articulation of the test neatly sets out three necessary 
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elements, preserving the focus on reliance and detriment as distinct from the 

unconscionability requirement, and avoiding the unnecessarily confusing emphasis on 

establishing “an equity” which the B.C. courts adopted from Crabb.   

 

64. The Appellant proposes the following general formulation of the test for proprietary 

estoppel: 

(i)  the owner of the land induced, encouraged or allowed the 

claimant to believe that he had or would enjoy some right or 

benefit over the property; 

 

(ii)  in reliance upon his belief, the claimant acted to his detriment to 

the knowledge of the owner; and 

 

(iii)  the owner then sought to take unconscionable advantage of the 

claimant by denying him the right or benefit which he expected to 

receive. 

 

65. The use of the term “owner” in the test is for convenience, and does not mean that the 

property must be owned at the time the promise is made or relied upon.  As noted by 

Professor MacDougall in the introduction to proprietary estoppel in his text, although the 

word “owner” is used, it is “…sometimes inapt as that party may not yet be an owner.” 

B. MacDougall, Estoppel (Markham: LexisNexis, 2012)  

(“Estoppel”), at §6.2 [Authorities, Tab 6] 

 

 

B.  Promise-based proprietary estoppel should include claims relating to after-acquired 

property 

 

(i) Introduction 

 

66. The main issue in this case is whether proprietary estoppel applies when a person makes a 

promise relating to a property interest that she does not yet own but that she subsequently 

acquires.    

 

67. The majority of the Court of Appeal below found that proprietary estoppel was not 

established on the facts of this case because: 

 



- 16 - 

 

 

 

a) Max’s reliance on Gloria’s promise was not reasonable since Gloria did not own the 

Property at the time she made the promise and it was uncertain if she would inherit an 

interest in the Property; and 

 

b) Proprietary estoppel should not be extended to cases involving assurances by non-

owners, as this would untie proprietary estoppel from property which is what allows it 

to be used as a sword, unlike promissory estoppel. 

 

68. As discussed further below, neither of these reasons provide a justifiable basis on which to 

deny Max an equitable remedy through proprietary estoppel: 

 

a) Max’s reliance on Gloria’s promise was reasonable, as explicitly found by the trial 

judge, because Gloria made the promise as a result of extended bargaining between the 

parties and because of the consistently stated intentions of Elizabeth and Arthur to leave 

their estates to their three children in equal shares; and  

 

b) The retrospective nature of proprietary estoppel, and the unique considerations that 

apply to promise-based proprietary estoppel, operate so that the estoppel resulting from 

the promise was “fed” once Gloria acquired her interest in the Property.  

 

69. On a more principled basis, the reasons of the Court of Appeal demonstrate the inequity 

that can result from the current unjustifiable restrictions on the use of promise-based 

estoppels.  

 

(ii)   Standard of Review 

 

70. The issue of whether proprietary estoppel is limited to situations where the land is owned 

or about to be owned is an issue of law, subject to the standard of review of correctness. 

 

Housen v. Nikolaisen, [2002] 2 S.C.R. 235, at para. 8. 

 

71. The Appellant submits that the majority of the Court of Appeal treated the issue of whether 

Max reasonably relied on Gloria’s promise as an issue of law.  As argued further under the 
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next subheading, the Appellant submits that reasonable reliance is an issue of mixed fact 

and law, and because it involves the trial judge's interpretation of the evidence as a whole, 

it should not be overturned absent palpable and overriding error. 
 

Housen v. Nikolaisen, [2002] 2 S.C.R. 235, at para. 36. 

 

(iii)   Promise-based proprietary estoppel as a distinct form of proprietary estoppel 

 

72. Promise-based proprietary estoppel has been described as follows: 

 

A makes a promise that B has or will acquire a right in relation to A’s property. 

 

B, reasonably believing that A’s promise was seriously intended as a promise on 

which B could rely, adopts a particular course of conduct in reliance on A’s 

promise. 

 

If, as a result of that course of conduct, B would then suffer a detriment were A to 

be wholly free to renege on that promise, A comes under a liability to ensure that 

B suffers no such detriment.  

 

McGhee et al., Snell's equity, 33rd ed.  

(London: Sweet & Maxwell, 2014), at para. 12-036 [Authorities, Tab 9].   

 

 

73. The other strands of proprietary estoppel are the classic acquiescence-based strand, where 

a property owner stands by while a neighbour builds on his land believing it to be her own, 

and the representation-based strand, involving representations by the owner as to a matter 

of fact, or mixed fact and law.  

B. McFarlane, The Law of Proprietary Estoppel  

(Oxford: Oxford University Press, 2014)  (“The Law of  

Proprietary Estoppel”), at 3-7. [Authorities, Tab 7] 

 

74. In his text exclusively dedicated to proprietary estoppel, Ben McFarlane advocates strongly 

for separating the three strands and analyzing claims separately under each strand. His 

entire text has been organized in this manner.   
 

B. McFarlane, The Law of Proprietary Estoppel, at 11-13. [Authorities, Tab 7] 
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75. This approach is to be preferred to the approach in the Canadian text on estoppel in which 

the difficulty of capturing the elements of all three strands in one test can be readily 

observed. 

B. MacDougall, Estoppel at §6.48. [Authorities, Tab 6] 

 

76. Separating out the promise-based strand from the other strands is important because it 

demonstrates that, while the requirement for the property to be owned may be necessary at 

the time of acquiescence or representation, it is not necessary for the property to be owned 

at the time that a party makes a promise with respect to future interests in property. 

  

 (iv)   Limitations on promise-based proprietary estoppel adopted by the appeal court 

 

77. As noted previously, the majority of the Court of Appeal denied Max’s claim because they 

found that (a) Max’s reliance on Gloria’s assurance was not reasonable, and (b) extending 

proprietary estoppel to assurances made by non-owners would untie proprietary estoppel 

from property.  

 

78. Both of these reasons given by the majority for denying Max’s claim in proprietary 

estoppel flow from the House of Lords decision in Thorner v. Major [2009] UKHL 18. 

 

Thorner v. Major [2009] UKHL 18 (“Thorner”) 

 

 (a)   Reasonable Reliance 

  

79. The requirement that the reliance on a promise must be reasonable is clear from all the 

reasons in Thorner. This requirement seems to stem from Lord Hoffmann’s 1994 judgment 

in the unreported and previously unrecognized judgment in Walton v. Walton in which he 

stated: “The promise must be unambiguous and must appear to have been intended to be 

taken seriously. Taken in its context, it must have been a promise which one might 

reasonably expect to be relied upon by the person to whom it was made.” 

 

Walton v Walton (unreported) as quoted in Thorner, at para. 56. 
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80. The majority of the Court of Appeal in this case found that a person cannot reasonably rely 

on a promise relating to future contingent property, seeming as a matter of law, since it 

made no reference to the findings of fact of the trial judge with respect to reasonable 

reliance, including the extended negotiations between Max and Gloria and the evidence of 

the consistent estate plans of Arthur and Elizabeth to divide everything equally between 

their three children.   

 

81. Thorner did not involve a promise relating to future contingent property, so it did not 

address the question of whether it is reasonable to rely on a promise relating to such 

property.  However, in Thorner, Lord Hoffmann, Lord Rodger, Lord Walker and Lord 

Neuberger all emphasized the importance of the findings of the trial judge in the 

circumstances of the case. Several questioned the Court of Appeal’s interference with those 

findings.   

Thorner, at paras. 6-8, 27, 56-60, 74-81. 

 

82. Lord Walker’s reasons make it clear that whether there is sufficient certainty to justify 

reasonable reliance is “hugely dependent on context.” The commercial, social or family 

background against which spoken words must be interpreted depends on findings of fact 

made by the trial judge hearing all the evidence.  

Thorner, at paras. 56-58. 

 

83. Lord Walker held, relying on Walton v. Walton, that the type of certainty required by 

contract, which requires performance “come what may”, is unnecessary in cases of 

proprietary estoppel because of its retrospective nature. 

Thorner, at paras. 56-57. 

 

84. Similarly, Lord Hoffmann held that the trial judge was correct in finding reasonable 

reliance, “…even if it required later events to confirm that it was reasonable for him to 

have done so.”  As so eloquently stated by Lord Hoffmann: “Past events provide context 

and background for the interpretation of subsequent events and subsequent events throw 
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retrospective light upon the meaning of past events. The owl of Minerva spreads its wings 

only with the falling of the dusk.” 

Thorner, at para. 8. 

 

85. The Appellant submits that a determination of whether Max’s reliance in this case was 

reasonable is one which must be made on the evidence, with significant regard and 

deference to the findings of fact of the trial judge who had the benefit of hearing all the 

evidence. As discussed below in relation to whether the elements of proprietary estoppel 

are met in this case, reliance by Max was reasonable because Gloria made the promise as 

a result of extended bargaining between the parties and because Elizabeth and Arthur had 

consistently stated their intention that their assets be distributed equally between all three 

children.  

 

 (b)  Promise must relate to property owned by the promisor  

 

86. The majority of the Court of Appeal noted Walker L.J.’s opinion in Thorner that “…it is a 

necessary element of proprietary estoppel that the assurances given to the claimant … 

should relate to identified property owned (or, perhaps, about to be owned) by the 

defendant.” 

BCCA, at para. 104, citing Thorner, at para. 61. 

 

87. The majority questioned whether there is authority for an extension from “property owned” 

to “property about to be owned”, but held that, in any event, proprietary estoppel does not 

extend to include property which is expected to be inherited in the future. 

BCCA, at paras. 105-6. 

 

88. However, as observed in Snell’s equity, it is difficult to see why promise-based proprietary 

estoppel “…should be confined to promises relating to property owned or about to be 

owned by [the promisor].”   

Snell's equity, at 12-036 citing D. Jackson, "Estoppel as a Sword"  

(1965) 81 LQR 223 at 241-243. [Authorities, Tab 9]  
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89. If the principle behind promise-based proprietary estoppel is that A cannot renege on a 

promise to B in such a way as to leave B to suffer a detriment as a result of his or her 

reasonable reliance on the promise, it is “far from obvious” why it should apply only where 

A’s promise relates to property of A.  

 

B. McFarlane, The Law of Proprietary Estoppel, at 620-630. [Authorities, Tab 7]  

 

 

90. Professor MacDougall also notes that the distinction between land and non-land property 

is “admittedly arbitrary.” 

B. MacDougall, Estoppel at §6.66. [Authorities, Tab 6] 

 

91. In Australia, the High Court rejected this arbitrary distinction, collapsed the distinction 

between promissory and proprietary estoppel, and adopted a unified equitable estoppel: 

The critical reason for this move was stated by Brennan J. of the High Court of Australia: 

“It does not accord with principle to hold that equity, in seeking to avoid detriment 

occasioned by unconscionable conduct, can give relief in some cases but not in others.” 

Waltons Stores (Interstate) Ltd v. Maher, [1988] HCA 7, at para. 30. 

 

(v)  Need for a principled approach to remedy unconscionable conduct 

 

92. In Canada, this Court has developed equitable principles in a principled way to remedy 

unjust enrichment and unconscionable conduct, and has developed these principles in ways 

that differ from English law.  

 

93. For example, in Pettkus v. Becker, [1980] 2 S.C.R. 834, this Court departed from English 

law to adopt the “American-style” remedial constructive trust.  Dickson J., for the majority, 

noted the utility of equitable principles: “The great advantage of ancient principles of 

equity is their flexibility: the judiciary is thus able to shape these malleable principles so 

as to accommodate the changing needs and mores of society, in order to achieve justice.” 

Pettkus v. Becker, [1980] 2 S.C.R. 834. 
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94. In his minority opinion in Rathwell v. Rathwell, [1978] 2 S.C.R. 436, which was adopted 

by the majority in Pettkus v. Becker, Dickson J. stated his preference for the flexible 

American approach over the English approach: “In the United States, where the concept 

of unjust enrichment enjoys a much greater acceptance than in England, the constructive 

trust, regarded as remedial, appears to have afforded a more flexible and satisfactory 

doctrinal base than the classical English institutional approach.” 

Rathwell v. Rathwell, [1978] 2 S.C.R. 436. 

 

95. The willingness of this Court to chart its own path continued in Soulos v. Korkontzilas, 

[1997] 2 S.C.R. 217, in which this court affirmed the existence of two types of constructive 

trust under the “broad umbrella of good conscience”: constructive trusts arising from unjust 

enrichment as well as wrongful conduct constructive trusts. This Court adopted a 

principled test for constructive trusts based on wrongful conduct, extrapolating from cases 

where courts of equity traditionally imposed constructive trusts for wrongful conduct. 

Soulos v. Korkontzilas, [1997] 2 S.C.R. 217, at paras. 43-45. 

 

96. The questions raised in this appeal are similar to those raised in Peel (Regional 

Municipality) v. Canada, [1992] 3 S.C.R. 762, with respect to the proper scope of unjust 

enrichment. In that case, McLachlin J., as she then was, identified the philosophical and 

policy tension between the “traditional reluctance of the law to permit recovery to a 

plaintiff who had provided non-contractual benefits to another” and a new approach which 

“shrinks from the harsh consequences of individualism and seeks to effect justice where 

fairness requires restoration of the benefit conferred.” 

Peel (Regional Municipality) v. Canada, [1992] 3 S.C.R. 762 (“Peel”), at para. 36. 

 

97. The Appellant urges that the Court take a “middle path” in this case, as it did in Peel, 

namely “…one which charts a predictable course without falling into the trap of excessive 

formalism; one which recognizes the importance of the right to choose…while taking 

account of legitimate expectations and what, in the light of those expectations, is fair.”    

Peel, supra at para. 38.   
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98. In Peel, this Court adopted an approach to unjust enrichment which retained the existing 

categories, while recognizing other claims that fall within the general principles underlying 

unjust enrichment.  As such, the law would be able "…to develop in a flexible way as 

required to meet changing perceptions of justice." 

Peel, supra at para. 42. 

   

99. The majority of commentary on proprietary estoppel is in favour of a less restrictive and 

more principled approach.  One article which raises concerns about the extension of 

proprietary estoppel, and its introduction of uncertainty, is also critical of the possible 

adoption of a remedial constructive trust in England, something which has long been 

accepted in Canada without undue uncertainty being introduced into the law. 

 

J. Mee, “The Limits of Proprietary Estoppel: Thorner v Major”  

(2009), 21 Child & Fam. L. Q. 367, at 379. 

 

(vi)  Equity recognizes and enforces interests granted in after-acquired property 

 

100. Equitable doctrines, such as proprietary estoppel, “…cannot be confined within a 

straightjacket by the labels which have become attached to them.” 

 

Re Basham, [1986] 1 W.L.R. 1498, at 1510 [Authorities, Tab 1]. 

 

101. The inclusion of promises relating to contingent future interests in the doctrine of 

proprietary estoppel would be in accordance with principles set out by this Court in similar 

situations.  

 

102. For example, this Court has recently noted, in somewhat analogous circumstances, that 

“…it has long been held that equity will recognize and enforce interests which are granted 

in after-acquired property.” 

 

Royal Bank of Canada v. Radius Credit Union Ltd., 2010 SCC 48, at para. 20. 
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103. Specifically, with respect to estoppel, this Court has stated, “… it is a well established 

principle of the law of estoppel, that if a man is estopped from denying that he had a 

particular estate which he has assumed to convey and he afterwards acquires that estate, 

the estoppel is said to be fed on the accrual of the interest which, by force of the estoppel, 

is at once carried over to the party in whose favor the estoppel has been created.” 

 

Trust and Loan Co. of Upper Canada v. Ruttan (1877), 1 S.C.R. 564, at 586-587. 

 

104. The view in England is that “[i]t is not essential that the representor should already own 

the land at the time when the assurance is made.  It will be sufficient if the estoppel is 

subsequently ‘fed’ when the representor acquires the legal estate at a later date.” 

 

M. Pawlowski, The Doctrine of Proprietary Estoppel  

(London: Sweet & Maxwell, 1996), at 36 [Authorities, Tab 11] 

 

See, for example, Watson v. Goldsbrough,  

[1986] 1 EGLR 265 (C.A.), at 267 [Authorities, Tab 3] 

 

105. The leading Canadian text suggests that a similar approach may be taken in Canada. 

According to Professor MacDougall, “[t]here may well be a feeding of the estoppel 

technique that could be argued for if the owner later gets a sufficient interest, as occurs in 

estoppel by deed, but this technique has not been used in Canada in the context of 

proprietary estoppel.”   

B. MacDougall, Estoppel at §6.57 and §6.78 [Authorities, Tab 6] 

 

106. In Tiny (Township) v. Battaglia, 2013 ONCA 274, the Ontario Court of Appeal held that 

estoppel by deed is a prerequisite to feeding the estoppel.  However, in that case the 

appellant had attempted to raise feeding the estoppel as an independent source of property 

rights. Although proprietary estoppel was also argued in that case, the proprietary estoppel 

did not involve an explicit promise with respect to property likely to be acquired in the 

near future, and there was no attempt to link proprietary estoppel and the doctrine of 

feeding the estoppel.  

Tiny (Township) v. Battaglia, 2013 ONCA 274, at paras. 162-4. 
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107. The technique of “feeding the estoppel” fits well with proprietary estoppel, because of the 

“retrospective nature of the assessment which the doctrine of proprietary estoppel 

requires.” 

Thorner, para. 65.   

 

108. Proprietary estoppel “…does not look forward into the future and guess what might 

happen. It looks backwards from the moment when the promise falls due to be 

performed...." 

Walton v. Walton (14 April 1994, Engl. C.A., unreported), as quoted in B. McFarlane, 

“Proprietary Estoppel: The Importance of Looking Back” in The Jurisprudence of 

Lord Hoffmann. Eds. P. S. Davies and J Pila. (London: Hart Publishing, 2015), at 334 

[Authorities, Tab 8]. 

 

109. “Equity intervenes to make the promise unable to be revoked (and able to be enforced) not 

at the time when it is made but only at a significantly later stage, namely in the events both 

that the promisee should have acted to his detriment in reliance upon it and that the 

promisor should have sought unconscionably to withdraw from it.”  

Sutcliffe v. Lloyd, [2007] EWCA Civ. 153, at para. 38. 

 

110. “If the property is certain though not yet owned by the owner…then there is no reason why 

proprietary estoppel ought not to apply, so long as [the] owner can be said to have some 

claim to the property at the time of the court order.”  

B. MacDougall, Estoppel, at §6.73 [Authorities, Tab 6] 

 

111. In Riches v. Hogben [1986] 1 Qd. R. 315, a case very similar to this one, a son gave up his 

home in England to move to Australia to live and take care of his mother based on his 

mother’s promise that she would purchase a home and place title in her son’s name. In that 

case, the home was not owned at the time the promise was made or at the time the son 

detrimentally relied on the promise and gave up his home in England and incurred 

substantial expenses to move to Australia.   

Riches v. Hogben, [1986] 1 Qd. R. 315 [Authorities, Tab 2] 
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112. The trial judge decided that, because the mother had since acquired the home, effect could 

and must be given to the son’s expectation by requiring the mother to transfer the home to 

the son.  All three appeal court justices agreed.  Williams J. held that the promisor need 

not be an owner at the time of making the promise.  Further, where there is a clear 

agreement between the parties as to the property to be acquired, there is no uncertainty as 

to the right claimed.  He stated that where a promise relates to the subsequent acquisition 

of land by the promisor there is “…no reason why, when the land is acquired, the equity 

should not attach to it.”  

Riches v. Hogben [1986] 1 Qd. R. 315, at 342 (C.A.) [Authorities, Tab 2]. 

 

(vii)  Proprietary estoppel should encompass promises relating to after-acquired property  

 

113. If land is special, such that it justifies providing remedies for reliance on promises relating 

to it, that justification equally applies to promises relating to future property. Location and 

the social significance of land as “the home” are features of land have been cited as special.  

 

 C. Knowles & M. Balen “What's Special About Land? The Relationship Between 

Promissory and Proprietary Estoppel” (2013), 24(1) King's L.J. 111, at 112 

[Authorities, Tab 5].  

 

114. A family home, held by a parent and likely to be bequested to children, holds a particular 

uniqueness and significance as “the home”. A promise relating to this type of “future 

interest in property” would provide a particular inducement to rely on a promise, as it did 

in this case.   

 

115. In the context of unjust enrichment, this Court has held that there should be no separate 

line of authority for "family" cases. However, legal principles “…must be applied in the 

particular factual and social context out of which the claim arises” and courts should 

exercise flexibility and common sense when applying equitable principles in the family 

context.    

Kerr v. Baranow, 2011 SCC 10, at paras. 33-34. 
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116. While in a commercial case it may not be reasonable to rely on a promise that is based on 

a contingency, in family cases, the parties may have a reasonable expectation that property 

will be inherited that will result in reasonable reliance on a promise related to that property.  

Absolute certainty is not necessary, as proprietary estoppel only works retrospectively.   

 

117. As a result, where a claimant, in all the circumstances, reasonably relied on a promise 

relating to property not yet acquired, proprietary estoppel should apply to give a remedy 

to the claimant where the property is acquired and the property owner unconscionably goes 

back on her promise.   

 

C.  Alternatively, this Court might adopt a broader promise-based estoppel  

 

(i)  Introduction 

 

118. This Court might be inclined to go further than simply recognizing that promise-based 

estoppel should apply to after-acquired property in addition to property owned, or about to 

be owned.  As some other jurisdictions have done, this Court might seek to do away with 

the distinction between land and other types of property that has been almost universally 

questioned, and allow for promise-based estoppel to function as a sword with respect to 

promises, whether or not they relate to land.  

 

(ii) Comparative Analysis 

 

119.  Promise-based estoppel, called equitable estoppel in Australia and promissory estoppel in 

the United Sates, has been allowed to operate as a cause of action beyond the proprietary 

context in those countries.  A review of the development of promise-based estoppel in 

those countries can provide important lessons for its development in Canada.  

 

D. Nolan, “Following in their footsteps: equitable estoppel in Australia and the 

United States” (2000) 11 K.C.J.L. 202 (“Following in their footsteps”), at 202. 
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  (a) Development of promissory estoppel in the United States 

 

120. Promissory estoppel developed in a very unique way in the United States.  As a result of 

the adoption of a restrictive bargain theory of consideration in the American Law Institute’s 

first Restatement of Contracts, a separate section was included to account for cases in 

which promises had been enforced in the absence of consideration. Section 90 of the 

American Law Institute's first Restatement of Contracts stated that: 

 

A promise which the promisor should reasonably expect to induce action or 

forbearance of a definite and substantial character on the part of the promise and 

which does induce such action or forbearance is binding if injustice can be avoided 

only by enforcement of the promise. 
 

D. Nolan, “Following in their footsteps”, at 214. 

 

121. Although this section did not use the word promissory estoppel, the case law quickly 

developed using the term. 

D. Nolan, “Following in their footsteps”, at 214-5. 

 

122. Prior to the adoption of s. 90, the doctrine of equitable estoppel in the United States only 

applied to representations as to existing facts and, similar to the current doctrine of 

promissory estoppel in Canada, did not give rise to an independent cause of action. 

 

J. Ngugi, “Promissory Estoppel: The Life History of an Ideal Legal Transplant” 

 (2006-2007), 41 U. Rich. L. Rev. 425, at 445. 

 

123. The manner in which s. 90 was introduced and adopted has been the subject of much recent 

discussion, some favourable and some unfavourable.   

 

See, for example, E. Alden, “Rethinking Promissory Estoppel” (2015-2016), 16 

Nev. L.J. 659; J. Ngugi, “Promissory Estoppel: The Life History of an  

Ideal Legal Transplant” (2006-2007), 41 U. Rich. L. Rev. 425. 

 

124. The development of promissory estoppel in the United States has been criticized as creating 

uncertainty and interfering with the law of contract.  It has been argued that if contract 

rules are displaced by ad hoc decisions governed by the “community’s shared sense of 
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fairness”, the predictability and reliability which is necessary for business transactions will 

diminish.  

See, for example, S.L. Martin, “Kill the Monster: Promissory Estoppel as an 

Independent Cause of Action” (2016), 7 Wm. & Mary Bus. L. Rev. 1. 

 

125. Some of the uncertainty in the United States may be caused by the lack of clarity as to the 

grounding for promissory estoppel and therefore the absence of a clear analysis for 

determining both liability and remedy.  

D. Nolan, “Following in their footsteps”, at 216-21 

 

See also, for an extensive review of American cases, M. Jimenez, “The Many Faces of 

Promissory Estoppel: An Empirical Analysis under the Restatement  

(Second) of Contracts” (2009-2010), 57 UCLA L. Rev. 669  

 

 

 (b)  Development of a unified equitable estoppel in Australia and New Zealand 

 

126. As noted above, the decision of the High Court in Waltons Stores resulted in a unified 

equitable estoppel in Australia.   

 

127. The decision was so important because it accepted that equitable estoppel could operate as 

a cause of action, and be a source of legal obligation, even where it does not relate to an 

interest in property.  

 

128. The High Court relied, in part, on the development of promissory estoppel in the United 

States to support its conclusion. 

Waltons Stores, at paras. 24-26. 

See further, the discussion in J. Ngugi, “Promissory Estoppel: The Life History of 

an Ideal Legal Transplant” (2006-2007), 41 U. Rich. L. Rev. 425, at 485-493. 

 

129. Similar to the situation in the United States, the subsequent case law in Australia has been 

confused as to the appropriate remedy for equitable estoppel.  

D. Nolan, “Following in their footsteps”, at 210-213. 
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130. In addition, the unification of promissory and proprietary estoppel, and the ability of 

promissory estoppel to be used as a sword, has been questioned by the New South Wales 

Court of Appeal, despite the binding decision of the High Court in Waltons Stores.  

  

A. Silink, “Can Promissory Estoppel be an Independent  

Source of Rights?” (2015-2016), 40 U.W. Austl. L. Rev. 39. 

 

131. The High Court has since acknowledged that the “…idea of ‘one overarching doctrine of 

estoppel rather than a series of independent rules’ may not yet have ‘won general 

acceptance.’”  However, it reaffirmed that while a representation might be incapable of 

forming a binding contract, it might found a promissory estoppel.  Although not stated 

explicitly, it is clear from this passage that the High Court did not depart from its earlier 

decisions in which it found that this kind of promissory estoppel can be used as a sword.   

 

Crown Melbourne Limited v. Cosmopolitan Hotel (Vic) Pty Ltd [2016] HCA 26, at 217-8. 

 

132. The judgment states that “…the object of equitable estoppel in all its forms is to prevent 

the detriment which a representee would suffer if the representor were unjustly or 

unconscionably to depart from the assumption or expectation created in the mind of the 

representee” and “…relief should be accorded only to the extent of the minimum content 

of the assumed state of affairs from which it would be unjust or unconscionable for the 

representor to depart.” 

Crown Melbourne Limited v. Cosmopolitan Hotel (Vic) Pty Ltd., at 218. 

 

133. New Zealand has followed Australia with respect to the unification of promissory and 

proprietary estoppel, and the case law exhibits a similar confusion as to appropriate 

remedy.   

M. Roberts, “Equitable Estoppel in New Zealand: Wilson Parking New Zealand 

Ltd v Fanshawe 136 Ltd”  (2016), 27(2) King's L.J. 145. 

 

 (c)  Lessons to be learned from the experience in United States and Australia 

 

134. The developments in Australia and the United States “…illustrate how important it is that 

the courts identify the rationale of equitable estoppel at the outset.”   

D. Nolan, “Following in their footsteps”, at 223. 
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135. In the United States, the placement of promissory estoppel within the law of contract, 

seemingly as an alternative to consideration, has caused confusion and contributed to the 

remedial uncertainty between the “competing aims of promise enforcement and protection 

of reliance.”   

D. Nolan, “Following in their footsteps”, at 223. 

 

136. In Australia, the reliance on broad equitable statements and the failure to set out clear 

parameters for equitable estoppel to function as a sword outside of the proprietary context 

has created uncertainty in the lower courts as to whether it can do so.  Moreover, the lack 

of clear guidance that the remedy is to protect detrimental reliance, rather than provide 

expectation-based recovery, has cause remedial uncertainty in Australia as well.  

D. Nolan, “Following in their footsteps”, at 223. 

 

(iii)  Principled basis for extension of promise-based estoppel 

 

137. It is acknowledged, even by those who advocate a technical approach to estoppel and a 

maintenance of set categories, that there is no substantive difference between the promise-

based strands of promissory and proprietary estoppel, other than the historical restriction 

of promissory estoppel to cases involving a prior contractual relationship and proprietary 

estoppel to cases involving land. 

 

Lee, R., “Promissory Estoppel and Proprietary Estoppel: A Response to the  

Myth of a Unifying Approach” 6(1) King's Student L. Rev. 24, at 35-6. 

 

138. An analysis of the practical features of land – location; permanence; the social significance 

of ‘the home’; scarcity; and capacity for simultaneous use - does not justify the special 

treatment of land.  Neither does an analysis of the conceptual features of the rights relating 

to land, including the rules relating to or content of those rights. “Practically, and 

conceptually, there is nothing ‘special’ about land or rights in relation to land that justifies 

the offensive capability of equitable estoppel being limited to promises about how A will 

use their land.” 

 C. Knowles & M. Balen “What's Special About Land? The Relationship Between 

Promissory and Proprietary Estoppel” (2013), 24(1) King's L.J. 111, at 112. 

[Authorities, Tab 5] 
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139. It has been noted that it is “odd, even unprincipled” to treat promises relating to land 

differently than other promises, and to give more weight to promises relating to land, 

especially “in the context of a legal system that places more formal requirements on 

dealings with property, especially land, than on other dealings.”  As stated so pointedly: 

“Why should the law of contract insist on a peppercorn when the law of property can 

overlook the need for seals, writings, registration, properly attested wills, and so on?”  

 

J. Matthews Glen, “Promissory Estoppel, Proprietary Estoppel and Constructive  

Trust in Canada: ‘What's in a name?’” (2007), 30 Dalhousie L.J. 141, at 163. 

 

140. The major concern with extending the situations in which estoppel may be used as a sword 

is that it would create undue uncertainty and undermine the rules of contract, such as the 

need for consideration.  

B. MacDougall, Estoppel, at §6.64-6.65 [Authorities, Tab 6] 

 

 

141. Clear direction as to the source of the obligation and the remedy to be awarded is of the 

utmost importance in order to address these concerns.   

D. Nolan, "Following in their footsteps”, at 214-5. 

 

142. Advocates of a broader promise-based estoppel argue that, if properly conceived, an 

expansion of estoppel will not subvert contract but rather complement the tortious remedies 

of damages for negligent misstatement or fraud and restitution for unjust enrichment. “All 

have their place and role to play in a coherent private law system concerned with the 

complex interplay between risk, reward and rescue.”  

 

E. Bant and M. Bryan, “Fact, Future and Fiction: Risk and Reasonable Reliance in 

Estoppel” 2015, 35(3) Legal Studies 427, at 452 [Authorities, Tab 4] 

 

See also, S.K. O’Byrne, “More Promises to Keep: The Expansion of Contractual  

Liability Since 1921” (1996), 35 Alta. L. Rev. 165, at 188. 

 

143. Equity can offer a limited “safety valve” that prevents the “opportunistic use of the strict 

formal rules of private law”, “strengthens the force of those formal rules”, and upholds 

rather than undermines the rule of law.   
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B. McFarlane & P. Sales, “Promises, Detriment, and Liability:  Lessons from Proprietary 

Estoppel” (2005), 131 L.Q.R. 610 (“Promises, Detriment and Liability”), at 633 

[Authorities, Tab 10] 

 

144. If this Court seeks to adopt a broader promise-based estoppel, the Appellant submits that 

it should be developed in accordance with the analysis of Ben McFarlane and Sir Philip 

Sales in “Promises, Detriment, and Liability:  Lessons from Proprietary Estoppel” (2005), 

131 L.Q.R. 610.  In that article, the authors advocate for a broader promise-based estoppel 

to apply based on a promise-detriment principle. They argue that if the requirements of the 

promise-detriment principle are clearly set out, they will provide for an appropriate fair 

balance between the interests of both parties “…rendering unnecessary an arbitrary 

restriction to promises relating to land.” 

 

“Promises, Detriment and Liability”, at 623 [Authorities, Tab 10] 

 

145. The authors further suggest that the current unjustified limit on the promise-detriment 

principle to promises relating to specific property depends on “…a contingent factor: the 

absence of a case at the highest level exposing the injustice of that limit.”  This may be that 

case in Canada.  

 

“Promises, Detriment and Liability”, at 624 [Authorities, Tab 10] 

 

146. As set out in the article, a properly developed promise-detriment principle contains within 

it several limitations which allow the principle to co-exist with contractual principles and 

do not threaten them.  It is an equitable principle with equitable aims, and is not assimilated 

into contract law, as contrasted with promissory estoppel in the United States. 

 

“Promises, Detriment and Liability”, at 628-631 [Authorities, Tab 10] 

 

147. Limitations of the equitable promise-detriment principle suggested by the authors are: 

 

a) the need for a promise, of a character which is seriously meant, which invites reliance, 

and which, on a reasonable interpretation, carries normative promissory weight; 
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b) reasonable reliance on the promise, taking into account the entire context; 

 

c) detriment arising from the reasonable reliance, to be determined at the time the 

promisor seeks to resile from the promise, taking into account countervailing benefits;  

 

d) unconscionability, based on a review by the court of the positions of the parties at the 

time the promisor seeks to resile from the promise; and 

 

e) the promisor’s liability is limited to remedying the detrimental reliance of the promisee, 

which may fall short of enforcing the promisee’s expectation, but cannot exceed the 

promisee’s expectation. 

 

“Promises, Detriment and Liability”, at 614-621 [Authorities, Tab 10] 

 

148. On this formulation, the promise-detriment principle operates similarly to unjust 

enrichment, and can be seen “…not as enforcing a pre-existing duty of A but, instead, as 

recognising a liability of A.” In the case of unjust enrichment, liability is fixed at a later 

point when a court determines that it would be against good conscience for A to retain a 

benefit acquired at B’s expense.  In the case of the promise-detriment principle, liability is 

fixed at a later point when a court determines that it would be against good conscience for 

A to leave B to suffer a detriment arising from B’s reasonable reliance on A’s promise. 

 

“Promises, Detriment and Liability”, at 632-633 [Authorities, Tab 10] 

 

(iv)   Conclusion 

 

149. This Court has stated that “it has long been accepted that estoppels are to be received with 

caution and applied with care.”  

Ryan v. Moore, 2005 SCC 38, at para. 50, citing  

Harper v. Cameron (1892), 2 B.C.R. 365 (S.C.), at 383. 

 



- 35 - 

 

 

 

150. Therefore, instead of undertaking significant changes in the law of estoppel, this Court 

may prefer to decide this case on the narrow point that promise-based proprietary estoppel 

may apply to property acquired by the promisor after the promise is made and relied upon.   

 

151. Therefore, Max’s claim is analyzed below with respect to the general test for proprietary 

estoppel set out above.  It is submitted that Max’s claim would also meet any broader 

“promise-based estoppel” test this court might adopt, since the only reasons for denying 

his claim related to the need for it relate to specific, owned property. 

 

D.  All the necessary elements of proprietary estoppel are established in this case 

 

152. As discussed above, the proposed test for proprietary estoppel is as follows: 

(i)  the owner of the land induced, encouraged or allowed the claimant to believe that 

he had or would enjoy some right or benefit over the property; 

(ii) in reliance upon his belief, the claimant acted to his detriment to the knowledge of 

the owner; and 

(iii)  the owner then sought to take unconscionable advantage of the claimant by 

denying him the right or benefit which he expected to receive. 

 

153. The elements of proprietary estoppel are established in this case:   

(i)  Gloria induced Max to believe that he would enjoy the right to purchase her 

interest in the Property; 

(ii)  In reliance upon his belief, Max acted to his detriment by leaving his life in 

England to move to Victoria to care for their mother to the knowledge of Gloria; 

and 

(iii)  Gloria then sought to take unconscionable advantage of Max by denying him the 

right to purchase her interest in the Property which he expected to receive. 

 

154. Although Gloria did not own her interest in the Property at the time she made the promise 

or at the time Max acted to his detriment in reliance on her promise, she did come to own 

her interest in the Property as expected by the parties when Elizabeth died.  The estoppel 
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that was raised when Max detrimentally relied on Gloria’s promise was “fed” when she 

acquired her interest in the Property. Now that she owns her interest in the Property, Gloria 

is estopped from resiling from her promise to sell it to Max.    

 

155. Promise-based proprietary estoppel requires that a person reasonably rely on a promise and 

reasonableness is to be determined in the context of the case.  As explicitly found by the 

trial judge, Max reasonably relied on Gloria’s promise.  Gloria made the promise as a result 

of a series of discussions with Max over several months, in which Max set out his 

conditions for moving.32 The promise was seriously meant as an inducement for Max to 

move to Victoria to care for Elizabeth.   

 

156. Although not argued on this basis in the courts below, it is possible that Max could have 

made a case for breach of contract. Gloria made a clear promise to Max that if he moved 

to Victoria to care for Elizabeth, he would have the right to purchase her interest in the 

Property when she inherited it.  Max moved to Victoria to care for Elizabeth. Although the 

contract was not in writing, it would be enforceable because of his partial performance.   

 

157. Section 8(1)(a) of the Property Law Act, RSBC 1996, c 377, provides that a person may 

dispose of uncertain future property interests: 

 

8  (1) The following interest and rights may be disposed of: 

 

(a) a contingent, executory or future interest in land or a possibility coupled with 

an interest in land, whether or not the object of the gift, the limitation of the 

interest or the possibility is ascertained… 

 

Property Law Act, RSBC 1996, c 377, s. 8(1)(a). 

 

158. If a person can make a contract with respect to unascertained contingent or future interests 

in land, it is unclear why the court cannot provide a remedy in proprietary estoppel for a 

contract-like promise with respect to such an interest. As outlined above, proprietary 

                                                 
32 BCSC at para. 118 
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estoppel only operates retrospectively, and the court therefore has the benefit of ruling on 

the equities once the interest in land has been ascertained. 

 

159. The majority of the Court of Appeal failed to address the inequitable result in this case of 

the restrictions it placed on proprietary estoppel. Gloria only resiled from her promise after 

Max had fully performed his part of the “bargain” they made.  She did, in fact, receive the 

interest in the property that both she and Max expected she would receive. It is unclear 

why, in these circumstances, equity should not intervene.   

 

160. Further, in this case, there was sufficient certainty to justify Max’s reliance at the time he 

moved to Victoria.  There was clear evidence that Max and Gloria’s parents had repeatedly 

expressed to their children their intention to leave the entire estate to them in equal shares. 

It was the consistency in the evidence of the intention of the parents that supported the trial 

judge’s findings on undue influence, including the finding that Elizabeth’s true 

testamentary intention was set out in her 2002 will and not the documents that she entered 

into under Gloria’s influence. In this context, Max acted reasonably in relying on Gloria’s 

promise with respect to the interest in the Property that they both expected she would 

inherit—and which she did, in fact, inherit.33     

 

E.  Appropriate remedy is to permit Max to purchase Gloria’s interest in the Property 

 

161. Once a plaintiff has established a claim to proprietary estoppel, the court must ask itself 

what remedy is the minimum necessary to satisfy the equity.  The court has a broad 

discretion to fashion an appropriate remedy and must take into account all the relevant 

circumstances including the conduct of the parties.   

B. MacDougall, Estoppel, at §6.198-6.199 [Authorities, Tab 6] 

 

162. Nothing short of permitting Max to purchase Gloria’s interest in the Property would satisfy 

the equity raised in this case.   

                                                 
33 BCSC at paras. 12, 49, 56, 101, 118, 129. 
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163. Max gave up his entire life in England to move to Canada and care for Elizabeth in her 

Property on the basis of Gloria’s promise that she would sell him her interest and he could 

continue to live there. This was, in fact, a condition specifically bargained for by Max.  The 

trial judge rejected Gloria’s argument that Max voluntarily came to Victoria to escape a 

failed life in England.  Rather, she found as a fact that Max left a life he found to be quite 

comfortable, and would not have done so without the promise made by Gloria.34  

 

164. A quantum meruit award for Max’s caregiving to Elizabeth would not account for this 

complete change of position. 

 

165. It is important to note, from the perspective of proportionality, that Max is not seeking an 

order granting him Gloria’s interest in the Property for free.  He will be required to pay her 

market value of the Property at the time she should have kept her promise when Elizabeth 

passed away in August 2010. As noted by the trial judge: “In a sense it will cost Gloria 

nothing. That Gloria now would rather not sell to Max for personal reasons has no bearing 

on the equity, or the reasonableness of the relief sought.”35   

 

166. Permitting Max to purchase Gloria’s interest in the home is also justified based on the 

law’s treatment of land as special, unique and not capable of satisfaction by monetary 

awards, as exemplified in the law of specific performance, injunction and constructive 

trust.  

A. Bant and M. Bryan, “Fact, Future and Fiction: Risk and Reasonable  

Reliance in Estoppel” 2015, 35(3) Legal Studies 427, at 451 [Authorities, Tab 4] 
 

 

167. In this case, the Property is the childhood home in which Max grew up and in which he 

has been living for almost ten years. The Property has been in the family for over 60 years, 

                                                 
34 BCSC at paras. 14, 50, 58, 63, 113, 114, 118. 
35 BCSC at para.119. 
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and Max has a specific claim to it which cannot be satisfied with any remedy other than 

the right to purchase Gloria’s interest and remain living in his home.36 

 

168. Max and Gloria had agreed that his right to purchase her one-third interest in the Property 

would crystallize upon Elizabeth’s death.37 The Property has increased in value since 

Elizabeth’s death in August 2010. Gloria should not benefit from her unconscionable 

refusal to keep her promise at the time of Elizabeth’s death, and profit from the increase in 

value of her interest while this matter has been litigated through all the levels of court.  

Max is seeking an order specifically declaring that Gloria is bound to sell her one-third 

interest in the Property to him at its market value as at August 2010.   

 

169. Max gave up his entire life in England on the basis of Gloria’s promise that he could 

continue to live in the Property after Elizabeth died. The detriment he has suffered in 

reliance on Gloria’s promise can only be remedied by permitting him to purchase Gloria’s 

interest in the Property and remain living there.  

 

PART IV: SUBMISSIONS ON COSTS 

 

170. The Appellant submits that costs should be awarded throughout, including costs for the 

leave application and appeal in this Court and costs in the courts below. 

 

PART V: ORDERS SOUGHT 

 

171. The Appellant seeks an Order, with costs, 

 

(a) allowing the appeal from the decision of the British Columbia Court of Appeal with 

respect to Max’s proprietary estoppel claim;  

 

                                                 
36 BCSC at para. 8. See also Trial Transcript, Max Cowper-Smith, dated October 23, 2014, p. 24 

[Record, Tab 10]. 
37 Discovery Transcript, Max Cowper-Smith, August 6, 2014, pp. 109-110 [Record, Tab 6]. 
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(b) declaring that Max Cowper-Smith is entitled to purchase Gloria Morgan’s one-third 

interest in the Property at fair market value at the time of Elizabeth’s death in August 

2010 

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 27th day of February, 2017. 

 

 

__________________________ 

G. Darren Williams 

Counsel for the Applicant 
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