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Canada's Joint Reply to Submissions Opposing Application for Leave to Appeal 

This is the Attorney General of Canada's response to the submissions received from the Chief Adjudicator, 
the Independent Counsel, the Assembly of First Nations and the 16 Catholic Entities, who all oppose the 
granting of leave. These parties argue that the decision that is the subject of Canada's leave application 
is not of public importance. This is despite the fact that this decision will result in the destruction of the 
vast majority of the records arising from the administration and adjudication of claims in the Independent 
Assessment Process, "the IAP", established by the Indian Residential Schools Settlement Agreement "the 
IRSSA". 

In his dissenting reasons, Sharpe J.A. eloquently captured the importance of the issues: 

At issue is an agreement that bound the government of Canada to establish one of the most 

important public inquiries in Canadian history and to spend over 2 billion dollars of public funds. 

The agreement affects the rights of tens of thousands of Residential School survivors and impacts 

the interests of a long list of religious institutions and alleged perpetrators . The agreement relates 

to a pressing issue of public policy and the righting of a dreadful historical wrong.1 

In response to the arguments that the decision of the Supervisory Judge should be accorded deference, 

Sharpe J.A. explained that the destruction of the IAP documents "cannot withstand scrutiny" regardless 

of the standard of review applied to the decision.2 

The effect of the decisions of the courts below is the destruction of the IAP records, including documents 

such as school narratives reflecting the history of residential schools, though not specific to individual 

claimant cases and documents more specific to individual claims, such as Adjudicators' decisions. Sharpe 

J.A.'s response to this result bordered on incredulity: 

1 Fontaine v. Canada (Attorney General) , 2016 ONCA 241 , paragraph 292 of Justice Sharpe's dissenting reasons . 
2 Paragraph 291 of Justice Sharpe's Dissenting reasons. 
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Canada paid millions of dollars of public funds to IAP claimants on the basis of the IAP decisions. 

How could it possibly be that a decision used to justify the expenditure of public funds was not a 

document within the "control" of the government?3 

One of the ways that history will judge Canada's reconciliation efforts with its Indigenous peoples will be 

by the success and outcomes of the IAP and the IRSSA. Sharpe J.A.'s comment highlights the importance 

of the IAP documents to accountability, particularly on Canada's part, to all parties involved in the IAP and 

the IRSSA. 

The decisions below are based on the misconception that the applicability of the federal legislation cannot 

properly protect the IAP claimants' personal information, in order to justify the destruction of the 

documents: 

The legislative scheme extends a significant level of protection for the privacy and confidentiality 

of IAP claimants. Finding the IAP documents to be government records, to be archived rather 

than destroyed, will not have the effect of making them immediately or readily available to the 

public as is suggested by many of the submissions we have heard. The effect will be, rather, to 

subject the IAP documents to a legislative scheme carefully designed to balance the interests of 

privacy and confidentiality with the interest of preserving Canada's historical heritage, a balance 

that extends generous protection to the interests of privacy and confidentiality by preventing 

disclosure until many years after the death of the IAP claimant.4 

While the respondents allege that the parties did not address the disposition of the documents at the 

time of negotiation and approval of the IRSSA, Sharpe J.A. found "clear evidence that the parties 

understood that the IAP documents were to be governed by the privacy, access and preservation of 

government records provisions of federal legislation." 5 

The 16 Catholic Entities conditionally ask for leave to cross-appeal. If Canada's application for leave to 

appeal is granted, Canada does not oppose leave also being granted for the cross-appeal to ensure that 

all issues are fully considered . The conditional cross-appeal itself only serves to underscore the public 

importance of this case . 

Yours truly, 

~~ 
Gary Penner 
General Counsel 
Aboriginal Law Division 

/dmf 
cc: Mr. Joseph Arvay/K. Scott Mclean 

Mr. Stuart Wuttke/Ms. Moira Dillon 
Mr. Peter Grant 
Mr. Charles Gibson 
Mr. Pierre Baribeau/Mr. Pierre Landry 
Mr. Michel Thibeault/Mr. Jeff Beedell 

3 Paragraph 281 of Justice Sharpe's Dissenting reasons. 
4 Paragraph 257 of Justice Sharpe's Dissenting reasons . 
5 Paragraph 302 of Justice Sharpe's Dissenting reasons. 
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Ms. Joanna Birenbaum/Marie-France Major 
Mr. Hugo Prud'homme 


