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PART I. OVERVIEW OF POSITION AND STATEMENT OF POSITION WITH 
RESPECT TO THE APPELLANT’S STATEMENT OF FACTS 

1. The Indian Residential School Settlement Agreement (the “IRSSA”) settled the tort claims 

of tens of thousands of indigenous people against Canada and numerous Church entities. An 

essential part of the IRSSA was a promise that survivors could obtain compensation for serious 

physical and sexual abuse suffered at residential schools through the confidential Independent 

Assessment Process (“IAP”) and that the details of their most intimate and painful memories 

would not be shared outside of the IAP hearing room, except with the claimant’s consent. In 

reliance on that promise, confirmed by Canada’s representatives at the commencement of each 

individual hearing, survivors told their stories, stories that many had kept secret all their lives, 

even from their families. Now, Canada says that it is free to archive the records from the IAP at 

its own discretion, and that those containing details of survivors’ intensely private information 

are “government records” subject to retention, use and disclosure under the Access to 

Information Act, R.S.C. 1985, c. A-1 (the “ATIA”), the Library and Archives of Canada Act, S.C. 

2004, c. 11 (the “LACA”), and the Privacy Act, R.S.C. 1985, c. P-21 (the “PA”) (collectively the 

“Federal Legislation”). 

2. Canada says this is necessary to preserve the legacy of residential schools. But the IRSSA 

specifically provided for that legacy to be preserved through a different process, undertaken by 

the Truth and Reconciliation Commission (the “TRC”). The IRSSA also permits claimants, but 

no one else, to decide that the records from their IAP hearing can be archived at the National 

Centre for Truth and Reconciliation (the “NCTR”). It is not necessary to archive IAP claimants’ 

individual stories of abuse without their consent in Library and Archives Canada (the “LAC”) in 

order to maintain a sufficient public record of the residential school experience. Moreover, 

survivors of residential schools would consider such archiving a grievous betrayal of trust. 

3. As the Supervising Judge found, the nature of the IAP claims and the vulnerability of 

claimants required that the IAP provide “near to absolute confidentiality” if it were to function to 

provide the compensation promised by the IRSSA. The uncontradicted evidence is that 

disclosure of the information that was shared in IAP hearings, even after a significant period of 

time, could cause irreparable harm to indigenous communities, and that many claimants would 

not have participated in the IAP unless they had understood that what they said would be kept 
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confidential, even from their families, and even after their death. The Federal Legislation cannot 

provide this level of confidentiality. The parties agreed to, and the orders approving and 

implementing the IRSSA provided for, a higher degree of privacy, not dependent on Canada’s 

administration of its own legislation for the management of government records. 

4. The majority of the Court of Appeal upheld the right of claimants to control their stories, 

and confirmed the Supervising Judge’s order (the “Order”) that records disclosed in or created 

for an IAP claim and containing personal information of claimants and others (the “IAP 

Documents”) will be destroyed, except where the claimant consents to archiving. The Court 

found that when Canada takes possession of records pursuant to a court approved and court 

supervised adjudicative process that requires confidentiality, Canada must abide by those 

requirements and not use or disclose the records for any other purpose. The Court held that the 

supervising courts had inherent jurisdiction to protect the confidentiality of records used in the 

IAP, and that because of the constraints imposed on their use, such records are not within 

Canada’s “control” for the purposes of the Federal Legislation. 

5. The dissent disagreed with the Supervising Judge’s interpretation of the IRSSA, and held 

that it provided that the IAP Documents would be dealt with in accordance with the Federal 

Legislation, giving Canada the ability to archive or dispose of them in its sole discretion. The 

dissent held that the records would receive adequate protection under the Federal Legislation, 

and that in any event the government could not agree to provide more protection. The dissent 

mistakenly stated that the parties had not argued that the inherent jurisdiction of the court 

provided authority to protect the records (the Chief Adjudicator did make that argument and the 

Supervising Judge expressly relied on that jurisdiction) and found that the implied undertaking 

could not protect the records from disclosure. The dissent also incorrectly held that the LACA 

requires archiving, and that it therefore could not be a breach of confidence for Canada to do so. 

6. The question before this Court is whether a claims adjudication process established as part 

of the settlement of class proceedings, agreed to by the parties and given effect by court order, 

administered by an Officer of the Court and conducted under the supervision of the court, can be 

conducted on a confidential basis when Canada is a party. Before the Supervising Judge, Canada 

conceded that it could have participated in such a process, but argued that it had not done so in 
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the IRSSA. (Fontaine v. Canada (AG), 2014 ONSC 4585 [Reasons], ¶336, Appellant’s Record 

(“AR”) V-I, Tab 2, p. 65) In this Court, Canada argues that any truly confidential process would 

be contrary to the Federal Legislation and thus impermissible. Underlying this argument is an 

assertion that a court order cannot protect the confidentiality of records Canada receives in 

litigation, because the Federal Legislation provides a complete code that fully abrogates the 

jurisdiction of the court to control the use of records disclosed or generated in its proceedings. 

That argument must be rejected. 

7. The Supervising Judge and the majority of the Court of Appeal made no error in finding 

that in giving effect to the settlement of a class action, the court can issue orders to ensure that 

records utilized in a claims adjudication process will be kept confidential and not put to any other 

use, including archiving. Canada’s argument that the Order is “contrary to” the Federal 

Legislation must be dismissed. IAP Documents are not “government records” because Canada 

does not control them – rather, their use is constrained by court orders giving effect to the 

confidential nature of the IAP. Further, or in the alternative, Canada’s decision to transfer to LAC 

certain IAP Records, which Canada had promised to keep confidential, is a breach of confidence. 

A. Facts 

8. In 2004, the Assembly of First Nations (the “AFN”) published a report that stressed that 

compensation alone would not achieve the goals of reconciliation and healing in relation to 

residential schools. Rather, a two-pronged approach would be required to address 

(a) compensation, and (b) truth-telling, healing and public education. (Reasons, ¶133, AR V-I, 

Tab 2, p. 33; Dinsdale Affidavit, ¶¶7-12, AR V-X, Tab 43, pp. 115-16) 

9. The IRSSA implements the AFN’s two-pronged approach. It deals with individual 

compensation through two processes, the Common Experience Payment (“CEP”) and the IAP. 

The other goals, and the preservation of the IRS legacy, are addressed by the other components 

of the IRSSA: the TRC and the funds for healing programs and commemorative activities. 

10. The IRSSA was negotiated by counsel in the various class actions, Canada, the AFN, Inuit 

representatives and numerous church entities. It was signed by the parties on May 8, 2006. 

(Reasons, ¶149, AR V-I, Tab 2, p. 35) 
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11. Between December 2006 and January 2007, the courts in nine provinces and territories 

concurrently issued reasons certifying a single national class action relating to the residential 

schools and approving the proposed settlement with certain modifications, including some to 

ensure the independence of the claims assessment process from Canada. In March 2007, 

Approval and Implementation Orders were made by each of the nine supervising courts 

addressing the implementation and administration of the IRSSA (collectively, the “Approval 

Orders”). The Approval Orders specifically incorporate the IRSSA. (Reasons, ¶¶156-58, AR V-I, 

Tab 2, pp. 37-38) 

12. The Approval Orders were only issued after the court was satisfied that the IRSSA ensured 

that the IAP was independent from Canada. (See Fontaine v. Canada (AG), 2016 ONCA 241 [CA 

Reasons], ¶¶26, 171-75, AR V-I, Tab 3, pp. 89, 129-31; Baxter v. Canada (AG) (2006), 83 O.R. 

(3d) 481 (ONSC) [Baxter], ¶¶37-38) The Chief Adjudicator is the Officer of the Court, appointed 

by court order, responsible for overseeing the IAP including the operation of the Indian 

Residential Schools Adjudication Secretariat (the “Secretariat”). The Secretariat supports and 

reports to the Chief Adjudicator, who reports to the supervising courts, not to Canada. (Reasons, 

¶42, AR V-I, Tab 2, p. 20) 

13. The Approval Orders provide that the courts will supervise the implementation of the 

Agreement and “may issue such orders as are necessary to implement and enforce the provisions 

of the Agreement and this Judgment.” The Approval Orders provide a process by which 

applications may be brought to the supervising courts for directions in respect of the 

implementation, administration or amendment of the Agreement and the judgment. (CA Reasons, 

¶27, AR V-I, Tab 3, p. 90) 

14. This appeal is brought by Canada in relation to a Request for Directions (“RFD”) brought 

by the Chief Adjudicator to the supervising courts, in which the Chief Adjudicator sought 

directions on the retention and disposal of the records created for and used in the IAP. At the 

hearing of the RFD, the Chief Adjudicator led expert evidence that recommended the destruction 

of the records in order to ensure their confidentiality, and requested such an order. 

15. The court simultaneously heard an RFD brought by the TRC, seeking immediate 

acquisition of all IAP records, including mandatory records required of IAP claimants such as 
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medical records, counselling records, corrections records, and employment and education 

history. The TRC abandoned that request for relief on the second day of the hearing, and instead 

supported Canada’s claim that Canada was entitled to archive IAP records at LAC. (Reasons, 

¶120, AR V-I, Tab 2, p. 31) 

16. The Supervising Judge’s Order required: (a) that no archiving of IAP Documents take 

place without claimant consent; (b) that a program be developed to give claimants notice of their 

option to archive four categories of claim records; (c) that those four categories of claim records 

be retained by the Secretariat for a 15 year period; (d) that during the retention period the records 

not be disclosed, except in narrowly defined circumstances; and (e) that all other IAP Documents 

be destroyed immediately upon completion of the IAP claim to which they relate. That decision 

was upheld by the Chief Justice of Ontario, writing for the majority of the Court of Appeal, 

varied only to include the records used in the Alternative Dispute Resolution process that 

preceded the IAP and to designate the Chief Adjudicator, rather than the NCTR, as the 

appropriate person to carry out the notice program. 

17. The IAP Documents subject to the Order include mandatory records that an IAP claimant 

was required to provide to the Secretariat, records created in the course of the IAP, including 

applications, audio recordings of hearings, hearing transcripts, adjudicators’ decisions and reports 

summarizing personal information relevant to a specific IAP claim. They do not include 

“pre-existing records generated or compiled for a purpose other than to be used in the IAP.” 

i. Individual Compensation – The Confidential IAP 

18. The IAP was established in Article 7 (AR V-II, Tab 18, pp. 144-45) and Schedule D (AR 

V-III, Tab 19, pp. 1-49) of the IRSSA. It is a sui generis form of litigation, an inquisitorial 

process under which claimants must prove they suffered serious physical or sexual abuse or other 

wrongful acts as defined in the IAP Compensation Rules. The Supervising Judge made many 

factual findings about privacy in the IAP, which have not been challenged. 

19. The Supervising Judge found that the privacy and confidentiality of the IAP, in which 

Canada participates as a litigant, was a key benefit bargained for by the parties who negotiated 

the IRSSA. He also found that without the promise of confidentiality, the IAP could not have 

functioned. (Reasons, ¶225-27, AR V-I, Tab 2, p. 51; CA Reasons, ¶68, AR V-I, Tab 3, p. 101) 
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20. The Supervising Judge found as a fact that the IAP Documents contained some of the most 

private and intimate personal information imaginable. These include “allegations of sexual 

abuse, serious physical abuse, and atrocious acts committed against children” and “accounts of 

the suffering and the harm inflicted on the children and the consequences to their physical, 

mental, and spiritual health.” (Reasons, ¶212, AR V-I, Tab 2, p. 49) 

21. The Supervising Judge noted that “[i]n achieving the goal of compensation, a problem for 

Plaintiffs and Representative Plaintiffs was that the claims were intensely private and difficult for 

the Claimants to describe in public.” (Reasons, ¶136, AR V-I, Tab 2, pp. 33-34) As a result, the 

parties created the confidential IAP to adjudicate the claims. 

22. The subject matter of IAP hearings is extraordinarily sensitive. A claimant is required to 

not only detail the horrific abuse suffered as a child, but also to demonstrate its ongoing impact 

on the claimant’s life, family and other relationships, up to the present day. Evidence of harm 

ranges from modest symptoms to psychotic disorganization, loss of ego boundaries, suicidal 

tendencies, personality disorders and like evidence of serious dysfunction. (Reasons, ¶¶200-01, 

AR V-I, Tab 2, pp. 47-48) 

23. Understandably, the hearing experience is deeply painful for many participants. The Chief 

Adjudicator deposed that it is not uncommon for claimants to exhibit extreme anxiety when 

confronted with sensitive issues, including experiencing panic attacks and vomiting during the 

hearing itself. (Shapiro Affidavit, ¶6, AR V-III, Tab 26, p. 140) 

24. The Supervising Judge found (Reasons, ¶214, AR V-I, Tab 2, p. 49): 

The prospect that IAP Documents may be archived and potentially disclosed to the public 
has caused severe stress and anxiety to Claimants who fear identification and the revelation 
of intensely private experiences and their feelings to members of their family, community, 
and the public at large. The Claimants are distressed by this prospect, and having regard to 
the various assurances of confidentiality, they regard disclosure as a betrayal and an 
egregious breach of confidence and contrary to the IRSSA. 

25. The Supervising Judge found that both claimants and alleged perpetrators relied on the 

confidentiality assurances in the IAP, and that some claimants would not have participated in the 

IAP if they had been told that their private information would be taken and placed in an archive 

with the possibility, however remote, that it might be accessible by future generations. The 
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Supervising Judge also found that privacy and confidentiality were essential to the defendants 

negotiating the IRSSA because the allegations being made were extremely serious, including 

allegations of sadism, pedophilia and racism, and the defendants, by signing the IRSSA, gave up 

the right to test the allegations made against them in court. (Reasons, ¶¶138-42, 216-21, 223, 

226, AR V-I, Tab 2, pp. 34-35, 49-51; CA Reasons, ¶69, AR V-I, Tab 3, pp. 101-02; See also 

claimants’ affidavits at AR V-IX, Tabs 31-33, pp. 44-71, Tabs 35-36, pp. 83-100, Tab 38, 

pp. 106-13; AR V-XII, Tab 45, pp. 49-122; AR V-XIII, Tab 47, pp. 15-20, Tab 49, pp. 67-74; See 

also MacLellan Affidavit, ¶¶79-87, AR V-XI, Tab 44, pp. 120-22) 

26. The Supervising Judge noted that there was a “countervailing and collective purpose” to 

the IRSSA in that it was a crucial part of addressing the collective interests that the legacy of the 

residential schools be known. He referred to the evidence of Peter Dinsdale, CEO of the AFN, 

that it was agreed that “a truth commission would address the fact that the Indian Residential 

School system was a systemic violation of human rights that had a significant impact on the 

collective rights of Aboriginal peoples” and that this “was not a matter to be adjudicated through 

individual claims litigated on an individual basis or through an alternative dispute resolution 

process.” (Reasons, ¶¶143-44, AR V-I, Tab 2, p. 35; Dinsdale Affidavit, AR V-X, Tab 43) 

27. The Supervising Judge found that the balance between individual privacy and public 

awareness was achieved in the IRSSA by making the disclosure of personal information 

consensual, noting the evidence of former AFN National Chief and lead plaintiff Phil Fontaine, 

OC, OM, that “In negotiating the TRC it was always understood that the individual stories of 

survivors would only become part of that record if survivors themselves decided to speak to the 

TRC and advise that they wished their story to be made public.” (Reasons, ¶145, AR V-I, Tab 2, 

p. 35; Fontaine Affidavit, ¶19, AR V-IX, Tab 36, p. 98) 

28. There were specific concerns about the impact of disclosing the details of student on 

student abuse, alleged in approximately 32% of claims. (Reasons, ¶137, AR V-I, Tab 2, p. 34; CA 

Reasons, ¶212, AR V-I, Tab 3, p. 142) The AFN was concerned that in many cases abusers and 

abused were from the same community, and there would be ongoing trauma to the community if 

details of the abuse became known. Mr. Fontaine deposed that if the identities of the alleged 

student perpetrators and their victims ever became known, even if not until “ten years, fifty 
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years, a hundred years or longer,” such knowledge in future generations “would continue the 

legacy of dysfunction and trauma that was created by the residential schools.” (Fontaine 

Affidavit, ¶26, AR V-IX, Tab 36, pp. 99-100) For this reason, the confidentiality of the IAP was 

critical to the AFN. (See also Shapiro Affidavit, ¶9, AR V-III, Tab 26, p. 141) 

29. Mr. Fontaine’s evidence was that the confidentiality of the IAP, agreed to at the beginning 

of the process, was the solution to address this and other problems. He deposed that “nobody 

except the survivor would have access to the story of the survivor” and “[t]he IAP hearings were 

to be held in the strictest confidence.” (Reasons, ¶137, AR V-I, Tab 2, p. 34; Fontaine Affidavit, 

¶16, AR V-IX, Tab 36, p. 97) 

ii. The Confidentiality Requirements in the IAP 

30. The application form which is the first step in an IAP claim requires the claimant to 

undertake to respect the private nature of the proceedings. The IAP provides that each person 

with whom the application form is shared, including counsel for any party, must agree to respect 

its confidentiality. Copies of the application form provided to defendants, other than the 

government, “will be destroyed on the conclusion of the matter, unless the Claimant asks that 

others retain a copy, or unless counsel for a party is required to retain such copy to comply with 

his or her professional obligations.” (IRSSA, Schedule D at p. 19, AR V-III, Tab 19, p. 19) 

31. Alleged perpetrators are only provided with extracts of the application form outlining the 

allegations made against them, which they must return at the end of the process. An alleged 

perpetrator does not receive the claimant’s contact information, or allegations regarding the 

impacts of the alleged abuse. An alleged perpetrator is not entitled to attend the hearing where 

the claimant testifies or to receive transcripts of the claimant’s testimony. (Ish Affidavit, ¶43, AR 

V-III, Tab 27, p. 162) 

32. The IAP provides that hearings are closed to the public. All participants are required to 

sign confidentiality agreements. The confidentiality agreements that Canada’s representatives 

sign at each hearing state (Reasons, ¶187 (emphasis added), AR V-I, Tab 2, p. 45): 

I will keep confidential and not disclose to anyone, whether in writing or orally, any 
information that is presented at the hearing or disclosed in relation to this hearing, except 
my own evidence or as required with the Independent Assessment Process or otherwise by 
law. 
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33. Chief Adjudicator Shapiro has attended hundreds of hearings and has worked with many 

IAP adjudicators. He deposed that the explanation of the “confidentiality agreements was often 

the key factor in allowing the claimant to gain sufficient comfort to proceed with the hearing.” 

(Shapiro Affidavit, ¶5, AR V-III, Tab 26, pp. 139-40) 

34. Assurances of confidentiality were based on adjudicators’ understanding that the 

information disclosed in the hearing would never be otherwise used. Canada’s representatives 

have signed confidentiality agreements at over 28,000 hearings and continue to do so to this day. 

They have never objected to the confidentiality assurances given by adjudicators. 

35. An adjudicator may request that a transcript be made of the evidence at the hearing. The 

claimant may request a copy of their own evidence “for memorialization,” and must be “given 

the option of having it deposited in an archive developed for the purpose.” (IRSSA, Schedule D, 

p. 15 (emphasis added), AR V-III, Tab 19, p. 15). Contrary to Canada’s ¶10, claimants have 

always been given the option of receiving their transcripts and could always archive them. 

36. The IAP provides that the claimant will receive a copy of the decision on their claim, 

“redacted to remove identifying information about any alleged perpetrators.” Claimants are “free 

to discuss the outcome of their hearing, including the amount of any compensation they are 

awarded.” Claimants’ counsel and the government each receive an unredacted compensation 

decision. Alleged perpetrators are entitled to know the result of the hearing insofar as the 

allegations against them are concerned, but are not given the decision and are not informed of the 

amount of compensation awarded. (IRSSA, Schedule D, p. 22, AR V-III, Tab 19, p. 22) 

37. The IRSSA created the IAP Oversight Committee (the “OC”) comprised of representatives 

of all parties to the settlement. As late as 2011, Canada shared in the unanimous position of the 

OC that the IAP transcripts and records were confidential. When the TRC (not a party to the 

IRSSA) sought access to those transcripts, the OC responded by letter that its members were 

unanimously of the view that “the IAP creates both a moral and legal duty to protect the 

confidentiality of claim records.” The same letter states “[o]ur view is that IAP documents are 

court controlled documents.” (Reasons, ¶274, AR V-I, Tab 2, p. 57; Trueman Affidavit, ¶102, 

Ex. U, AR V-VII, Tab 29, pp. 36-40) 
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38. By April 2012, it had become clear that the TRC would seek to gain access to the IAP 

transcripts under section 11 of Schedule N of the IRSSA. The cautious advice provided by then 

Chief Adjudicator Ish to adjudicators at that time, that they should no longer be providing 

“iron-clad assurances of confidentiality,” was based on the uncertain results of the TRC’s action. 

It has always been the position of the Chief Adjudicator that the evidence from the IAP hearings 

is required to be kept strictly confidential. 

iii. The TRC was the Vehicle for Preserving the IRS Legacy 

39. The TRC was established under Article 7 (AR V-II, Tab 18, pp. 144-45) and Schedule N 

(AR V-III, Tab 20, pp. 50-61) of the IRSSA, with a mandate to assemble an historical record of 

the residential school legacy that would be transferred to a centre established to make those 

materials accessible to the public for future use and study. The NCTR has now been established 

to receive and preserve those materials. 

40. The TRC collected over 6,000 statements regarding the operations of the residential 

schools. Claimants continue to have the option to provide their IAP applications, memorialized 

transcripts and audio recordings of their hearing, and redacted decisions to the NCTR. While 

Canada states in ¶101 that the NCTR does not have access to the decisions in IAP claims, this is 

not correct, since claimants can in fact provide their redacted decisions to the NCTR. 

41. In conducting its activities, the TRC could not make use of personal information or of 

statements which identify someone, without that individual’s express consent, unless that 

information and/or the individual’s identity had already been established through legal 

proceedings, admission, or public disclosure by that individual. Other information that could be 

identifying had to be anonymized to the extent possible (ss. 2(h) and (j)). The TRC was required 

to hold in camera sessions for statement taking that involved the names of persons alleged to 

have engaged in wrongdoing, unless the person named or identified had been convicted for the 

alleged wrongdoing. The names of alleged wrongdoers could not be recorded, unless they had 

been convicted. Other information that could be identifying was required to be anonymized to 

the extent possible (s. 2(i)). (IRSSA, Schedule N, pp. 1-4, AR V-III, Tab 20, pp. 50-53) 

42. Schedule N clearly establishes that the TRC’s activities were subject to the overarching 

and overriding requirement that individual and public participation must be voluntary (ss. 2(c), 
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4(b) and “Principles”). Another identified principle is “confidentiality (if required by the former 

student).” While Canada is required to transfer its own pre-existing records to the TRC to enable 

them to build an archive, information from the IAP is to be transferred to the TRC for research 

and archiving purposes only “[i]nsofar as agreed to by the individuals affected and as permitted 

by process requirements.” The IRSSA, taken as a whole, was never intended to produce a body 

of compelled evidence that would be preserved for commemorative purposes. 

iv. The IRSSA Does Not Provide that the Federal Legislation Applies to the IAP 

43. Canada asserts, at ¶17, that “[i]n the Settlement Agreement, specific mention is made of 

the application of the relevant federal legislation.” However, there is no reference whatsoever in 

the provisions regarding the IAP to the LACA or the ATIA The one reference to the PA relates to 

Canada’s obligation to produce into the IAP the records it already possesses. (Schedule D, 

Appendix VIII, AR V-III, Tab 20, p. 30) 

44. The single reference to archiving in the IAP provides that claimants will be given the 

option of having the transcript of their own evidence deposited in an archive developed for the 

purpose. This contemplates archiving only with the consent of the claimant. (Schedule D, 

III(o)(ii), AR V-III, Tab 20, p. 15) 

45. The only reference to LAC in the IAP is in Appendix XIV, the Application Form (AR 

V-III, Tab 22), which includes a Declaration that an applicant is required to sign. It grants 

permission to Canada to gather information from LAC and other government agencies, as part of 

a limited circle with whom the claimant’s personal information may be shared in order to 

research and resolve their claim. 

46. Because there is no reference in the IRSSA to IAP claim information being subject to the 

Federal Legislation, Canada relies heavily on the document that it published titled “Guide to the 

Independent Assessment Process Application” (the “Guide”). (Ish Affidavit, Ex. D, AR V-III, 

Tab 27, pp. 62-105) The Guide was not developed at the time the IRSSA was signed by the 

parties nor included in the joint motion record for the certification hearing. (available online at 

http://www.classactionservices.ca/irs/library.htm) 

47. In any case, the Guide is not part of the IRSSA. It is referred to in, but does not form part 

http://www.classactionservices.ca/irs/library.htm
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of, the Application Form. Article 18.06 of the IRSSA is an entire agreement clause, which 

prevents the Guide from creating or affecting rights or obligations in the IRSSA. 

48. The Guide itself states, at page 9, that it is provided to assist with completing the 

Application Form, and that if there are any differences between the Guide and the IRSSA, then 

the IRSSA will “govern and take priority over this Guide.” Thus, the Guide by its own terms has 

no force if it is inconsistent with the confidentiality provisions of the IRSSA. The Guide, at 

page 12, tells claimants about how the information in their application will be used. The only 

identified uses relate to the resolution of the IAP claim. There is no reference to archiving, 

research, or ATIA or PA requests. 

49. Page 24 of the Guide directs claimants to sign the Declaration in the Application Form. It 

refers to Appendix B of the Guide, titled “Protection of your personal information.” (AR V-III, 

Tab 21, pp. 89-90) This is the only reference in the Guide itself to Appendix B of the Guide. 

50. With one exception, only the two-page Appendix B to the Guide mentions the Federal 

Legislation. The exception, on page 7 of the Guide, relates only to claimant consent to sharing 

personal information to arrange counselling support. 

51. Appendix B promises that the form will be treated with care and confidentiality and states 

“security rules are in place to protect your Application Form.” It says that the ATIA allows access 

to government information but protects personal information. There is no mention of the expiry 

of that protection after a certain period or that the protection will be subject to exemptions. It 

says that “[p]ersonal information in your Application Form and all documents we gather for your 

claim are collected only so we can (1) operate and administer this Independent Assessment 

Process and (2) resolve your residential school claim” (emphasis in original). Under the heading 

“Sharing your personal information with others,” it refers only to sharing information in order to 

resolve the claim or, with claimant permission, to obtain counselling support through Health 

Canada. Again, there is no mention made of archiving or research purposes. 

52. The final section of Appendix B headed “Keeping your records” says: “The Privacy Act 

requires the government to keep your personal information for at least two years. Currently, the 

government keeps this information in the National Archives for 30 years, but this procedure can 
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change at any time. Only the National Archivist can destroy government records.” (AR V-III, 

Tab 21, p. 90) This single last paragraph is the only reference to information being kept in 

archives, or to the application of LACA. It is, as the expert witness Dr. Flaherty points out at ¶17, 

decidedly unclear. (Flaherty Affidavit, ¶17, AR V-IX, Tab 40, p. 127) There is no mention of 

using information for research purposes or otherwise. 

v. The Expert Evidence 

53. As the Court of Appeal noted, the Supervising Judge “accepted expert evidence that 

preservation of [the claimant’s] records, even in an ‘anonymized’ form, could potentially result in 

identification of perpetrators and survivors in small Aboriginal communities, causing lasting and 

irreparable harm to future generations.” (CA Reasons, ¶69, AR V-I, Tab 3, p. 101) 

54. David Flaherty, an internationally renowned privacy expert and historian, provided expert 

evidence that was accepted by the Court. Dr. Flaherty recommended destruction as the 

appropriate means of protecting the privacy of claimants. Dr. Flaherty’s evidence was that the 

normal life cycle of most administrative records ends with destruction, and that “[i]t is not 

normal in Canada to collate, compile, and link such administrative records about such a large 

group of specific victims.” He stated “the accumulation of so much sensitive information on a 

stigmatized population is truly extraordinary.” Dr. Flaherty confirmed that it is consistent with 

privacy principles to destroy the records once they have served their administrative purpose to 

settle claims. (Flaherty Affidavit, ¶¶13, 31, 62-63, AR V-IX, Tab 40, pp. 125-26, 133, 150-51) 

55. Dr. Flaherty stated that there is no public interest in providing access to claimant files. In 

his view, “[j]ournalists, historians, political scientists, and other scholars can write about the 

legacy of residential schools in Canada without access to more than 38,000 claim files.” 

(Flaherty Affidavit, ¶¶55-56, 65, AR V-IX, Tab 40, pp. 147-48, 151) 

56. Dr. Flaherty stated that archiving the IAP Documents without the consent of the claimants 

would violate a number of privacy principles “in relation to an abnormal, large, and broad range 

of extremely sensitive records about very vulnerable individuals.” These principles include: the 

obligation to identify uses at the time of collection; the obligation to obtain individual consent to 

the archiving of personal information; the obligation to limit use disclosure or retention to the 

purposes of collection; information self-determination; and the right to be forgotten. (Flaherty 
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Affidavit, ¶¶45, 79-84, AR V-IX, Tab 40, pp. 141-43, 157-59) 

57. Dr. Flaherty opined that the transfer to an archive of the IAP Documents, which represent a 

cradle-to-grave dossier of a claimant’s most sensitive personal information could be “a privacy 

disaster in the making in terms of its ultimate impact on the privacy interests of a disadvantaged, 

victimized and stigmatized population of survivors of residential schools, who now risk 

re-victimization.” (Flaherty Affidavit, ¶81, AR V-IX, Tab 40, p. 157) 

vi. The Effect of RDA 2011/010 

58. Canada’s evidence is that after “several years of appraisal and analysis” LAC determined 

what records associated with the IAP would be of enduring value, and listed those in Records 

Disposition Authority 2011/010 (“RDA 2011/010”). Very few records were identified as having 

enduring value. At ¶26, Canada seems to suggest that all of the records identified as having 

enduring value are subject to destruction under the Order made in the Court below. And at ¶62, 

Canada says [t]he Order “would also have the government destroy documents that contain no 

personal information at all but may have significant historical and archival value….” This is, 

with respect, simply wrong. The only records subject to destruction under the Order are records 

that: (a) were created for a specific IAP claim; and (b) contain IAP personal information, as 

defined in the Order. Many records of enduring value listed in 2011/010 would not be destroyed. 

As the dissent noted, of the listed items, only the compensation decisions would qualify as IAP 

Documents. (Reasons, ¶234, AR V-I, Tab 2, p. 52; CA Reasons, ¶271, AR V-I, Tab 3, p. 271; 

Eryou Affidavit, Ex. C–F, AR V-IX, Tab 41, p, 189 and V-X, cont’d Tab 41, pp. 1-38) 

59. It should be noted that RDA 2011/010 only permits destruction of the records held to have 

no enduring value – it does not require that. If the appeal is allowed, these records, which include 

many IAP Documents, will be retained and disposed of at AANDC’s1 discretion. AANDC has 

not yet determined what retention period or manner of disposition would be appropriate, 

although Canada is considering retention for 25 years during which time the records would be 

subject to access requests under the ATIA and the PA as well as access for research purposes at 

Canada’s absolute discretion and without consent of, or notice to, claimants. (Eryou Affidavit, 

¶¶32, 37-41, AR V-IX, Tab 41, pp. 168-70) 
                                                 
1 While the Departmental names have changed over time, we refer throughout to AANDC. 
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60. Canada says, at ¶28, that aside from records transferred to LAC under the terms and 

conditions of “the RDA,” AANDC’s disclosure or transfer of personal information would require 

consent. This is simply untrue. If the records are under the “control” of AANDC and have not 

been destroyed, they can be disclosed by AANDC for research purposes or for any of the myriad 

other purposes authorized by s. 8(2) of the PA. Moreover, so long as the records exist LAC may 

change its position at any time and require AANDC to transfer more records for archiving. 

Already, there is evidence that discussions with the TRC subsequently influenced LAC to shift to 

a position that the transcripts and audio recordings may also be of enduring value. As a result, the 

unredacted testimony of claimants, alleged perpetrators and witnesses, and adjudicators’ 

unredacted decisions, may all end up being archived at LAC. So long as other records, such as 

claimants’ medical records, continue to exist at AANDC, they too could be subject to archiving. 

(Trueman Affidavit, ¶¶84-85, AR V-VI, Tab 29, p. 27) 

vii. Disclosure Under the Federal Legislation 

61. Section 4 of the ATIA creates a public right of access to “any record under the control of a 

government institution,” subject to certain exemptions, including s. 19, which requires that “the 

head of a government institution shall refuse to disclose any record requested under this Act that 

contains personal information as defined in section 3 of the Privacy Act.” But s. 3 of the PA is not 

designed to provide especially durable protection. For the purposes of s. 19 of the ATIA, 

“personal information” does not include information about an individual who has been dead for 

more than 20 years. Some adult and student alleged perpetrators of abuse at residential schools 

have already been deceased for more than 20 years, so the PA does not protect their personal 

information at all. The Order under appeal is the only protection presently provided to these 

individuals. 

62. Thus, while at ¶33 Canada refers to the head of a government institution deciding whether 

to exercise “his discretion” to disclose personal information, if the information is that of a person 

who has been dead for more than 20 years, there will in fact be no discretion to exercise. The 

ATIA will require disclosure if a request is made. 

63. Even before an individual’s death, their personal information archived at LAC can be made 

available for research purposes. As soon as the records are transferred there, they may be 
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accessed by anyone granted Departmental Researcher Status. Canada has the “sole discretion” to 

determine whether an individual will be granted researcher status. The TRC was previously 

given such status. Records left with AANDC may also be disclosed for research purposes. 

(Eryou Affidavit, ¶¶43(a), 44-47, AR V-IX, Tab 41, pp. 170-71) 

64. Pursuant to the Privacy Regulations, SOR/83-508, s. 6(c), personal information transferred 

to the LAC may also be disclosed “to any person or body for research or statistical purposes 

where… 110 years have elapsed following the birth of the individual to whom the information 

relates.” (Reasons, ¶15, AR V-I, Tab 2, pp. 14-15) 

65. There are a myriad of other exemptions to the protection of privacy in the Federal 

Legislation, which may lead to use and disclosure of ultra-sensitive personal information if IAP 

Documents are treated as government records. For example, under s. 8(2)(k) of the PA, personal 

information may be disclosed to “any aboriginal government, association of aboriginal people, 

Indian band, government institution or part thereof, or to any person acting on behalf of such 

government, association, band, institution or part thereof, for the purpose of researching or 

validating the claims, disputes or grievances of any of the aboriginal peoples of Canada.” 

66. Under s. 8(2)(m)(i), personal information may be disclosed for any purpose where, in the 

opinion of the head of the institution, the public interest in disclosure clearly outweighs any 

invasion of privacy. 

67. In addition, records held by LAC or AANDC may be the subject of requests under s. 12 of 

the PA, which allows an individual to access their own information in control of a government 

institution. This will give an alleged perpetrator a right to obtain their own information contained 

in IAP Documents, which would enable them to find out everything that was said about them in 

IAP hearings and decisions, and very possibly who said it. This may include portions of the 

direct testimony of claimants, which would not be protected from disclosure under the PA since it 

would be both the claimant’s personal information and that of the alleged perpetrator. 

Section 12(2) would then give the alleged perpetrator the right to request “corrections” or 

notations of errors or omissions that they perceive in personal information about themselves that 

they have obtained, so they can “clear their name” in government records. (Canada (Information 

Commissioner) v. Canada (Minister of Citizenship and Immigration), 2002 FCA 270, ¶¶23-35) 
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This is entirely inconsistent with the carefully negotiated limited participatory rights of alleged 

perpetrators under the IAP. 

68. Once information is disclosed pursuant to an ATIA or PA request, there is no limitation on 

how it may be used. The disclosure is to the world. This is very different than disclosure within 

the IAP, where all participants are required to agree to keep records confidential and return them. 

69. The dissent in the Court below suggested, at ¶257 (AR V-I, Tab 2, pp. 156-57), that the 

finding that the IAP Documents are government documents will not make them immediately or 

readily available to the public. However, they will be immediately available to any researchers 

chosen by Canada, may be immediately available to anyone who fits within other exceptions 

under s. 8 of the PA, and must be made available to anyone who makes a request under s. 12 of 

the PA. And they will be readily available to all members of the public once the person has been 

dead for more than 20 years, and the information is no longer protected by s. 8. 

70. Finally, claimants would receive no notice of the disclosure of their personal information 

under the PA, except possibly for disclosure under s. 8(2)(m), only the ability to complain to the 

Privacy Commissioner if they learned of it after-the-fact. 

PART II. STATEMENT OF POSITION WITH RESPECT TO THE APPELLANT’S 
QUESTIONS 

71. In response to the issues listed by Canada at ¶60 of its factum, the Chief Adjudicator says: 

(i) the Courts below did not, and were not asked to, rectify the IRSSA; (ii) the majority of the 

Court of Appeal did not err by finding that the IAP Documents were not under control of a 

government institution; and (iii) the majority did not err in finding that the court had jurisdiction 

to order the retention and destruction of IAP Documents. 

PART III. STATEMENT OF ARGUMENT 
A. Introduction 

72. The Chief Adjudicator agrees with Canada that it is important that the legacy of residential 

schools be preserved. However, the thousands of voluntary statements received by the TRC, the 

TRC’s final report itself, and any IAP claim records to which a claimant consents to archiving, 
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all form part of that legacy.2 All of Canada’s pre-existing records regarding the schools, and 

those of the Churches, will be preserved. The records LAC has identified as being of enduring 

value that do not contain personal information in respect of an IAP claim, which include a 

significant quantity of records concerning administration of the IRSSA, will also be preserved. 

The only question for this Court is what is to happen to the records submitted to or created by the 

confidential claims process where the claimant does not consent to having their records archived. 

73. The balance between the personal privacy of vulnerable IAP claimants and the need to 

preserve the historical record was addressed by the parties to the IRSSA: it was decided that 

claimants would retain control of their own individual stories. It is up to claimants, not Canada, 

to decide whether the details of a specific claim will be shared. The requirement of near to 

absolute confidentiality was necessary if the IAP was to function and the people who suffered 

most acutely could realize the right to compensation. The supervisory role of the courts extends 

to ensuring that requirement is fulfilled. 

74. Instead, now that the stories containing the most intensely private details of claimants’ 

lives have been told and recorded in the IAP, Canada asks this Court to disrupt the balance 

agreed to by the parties. Canada asks this Court to find that a regime designed to promote 

transparency in government operations – in which the discretion to archive rests entirely with 

Canada, and in which there is a presumptive right of public access under the ATIA – applies to 

the records that contain the details of individual IAP claims. 

75. It is critical to keep in mind that the IAP is not a government program, and it is not, as the 

dissent in the Court of Appeal suggests, a “public inquiry.” (CA Reasons, ¶292, AR V-I, Tab 3, 

p. 170) Nor is it just a private contract, such as one in which the government purchases services. 

Rather, it is a court ordered and court supervised process for continuing to litigate and resolve 

individual claims for compensation for the serious physical and sexual abuse that claimants 

suffered as children and for which Canada is responsible. Because the claims were too difficult 

for elderly and vulnerable claimants to pursue in open court, the IAP was negotiated by the 

parties, including Canada, and given effect by the orders of the nine supervising courts. 
                                                 
2 See Fontaine v. Canada, 2013 ONSC 684, ¶66, for a description of the scope of disclosure 

from Canada to the TRC for archiving. 
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76. Under the supervision of the Chief Adjudicator as an Officer of the Court, applications 

were submitted, hearings were held and recorded, transcripts and other materials were created 

and the decisions of independent adjudicators were issued. When Canada received or created 

these records for the purposes of the IAP, they did so subject to the terms of the court orders 

giving effect to the IRSSA, including the requirement that personal information about individual 

claims will be kept confidential and not shared. Canada, like any other litigant, is bound by the 

terms of any court order regarding records in its possession. 

77. Having settled the claims against it and obtained copies of the IAP Documents, Canada 

now claims that it cannot be bound by court orders which seek to constrain the use of those 

records. Canada claims that such orders are “inconsistent” with the Federal Legislation. In doing 

so, Canada seeks to bypass the critical question of “control”. 

78. Canada’s argument should be rejected. The Supervising Judge had authority to ensure 

compliance with the obligations set out in the IRSSA under both the court’s inherent jurisdiction, 

and the Class Proceedings Act, 1992, S.O. 1992, c. 6 (“CPA”). Records which Canada obtains in 

the course of litigating IAP claims, or which it is required by the IRSSA to create for the 

purposes of the IAP, are subject to the requirement that they be kept confidential and used for no 

other purpose than to litigate an IAP claim. 

79. As a result, the IAP Documents are not under government “control” and are thus not 

“government records” subject to archiving and disclosure under the Federal Legislation. General 

principles and presumptions of statutory interpretation apply to the Federal Legislation and 

nothing in those statutes is explicit enough to deprive the court of its authority to control the 

subsequent use of documents generated or exchanged in the course of litigation. Canada’s 

argument, if accepted, would render it immune to the restraints imposed by courts in sealing 

orders, protective orders and the implied undertaking, not just in this case, but in every case in 

which Canada is a litigant. 

80. Further, or in the alternative, even if this Court disagrees with the finding in the Courts 

below that the IAP Documents are not government records, the Court should nevertheless uphold 

the order issued in the court below that the records be not archived, but instead destroyed to 

prevent a breach of confidence. LACA does not impose any mandatory obligation to archive the 
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IAP Documents or any prohibition on their destruction. Canada is bound by the court sanctioned 

promise it made, which was relied on by tens of thousands of indigenous claimants, that they 

could obtain some measure of compensation without giving up control of how their most painful 

and intimate memories would be shared. 

B. The Courts Below Did Not Rectify the IRSSA 

81. Canada appears to argue that the Courts below “rectified” the IRSSA in three ways: (a) by 

finding that the terms of the IAP do not provide for the application of the Federal Legislation; 

(b) by holding that the IAP Documents are to be retained and then destroyed; and (c) by ordering 

a notice program to inform claimants of their right to archive their IAP Documents. 

82. With respect, neither the Supervising Judge nor the majority at the Court of Appeal 

purported to or actually rectified the contract. Their decisions were based on an interpretation of 

the IRSSA and, in the alternative, the implication of a term into the contract. In addition, the 

Supervising Court exercised its authority under the class proceedings legislation to provide for 

the notice program. 

83. Canada bases its claim that the Courts below “rectified” the agreement on the fact that they 

referred to the intention of the parties as a basis for reading in clauses or conditions to the 

IRSSA. The doctrines of rectification and implied terms are distinct. Both consider the parties’ 

intent, but in different ways. Rectification is available where the parties had agreed upon a term, 

but through error it was omitted from or incorrectly recorded in the written instrument that acts 

as the final expression of their agreement. In that case, rectification is used to give effect to the 

parties’ true, express intentions. (Canada (AG) v. Fairmont Hotels Inc., 2016 SCC 56, ¶¶3, 12) 

84. With an implied term, the term is one that it is presumed that the parties would have agreed 

upon had they turned their minds to it. The deficiency in the contract is caused by the failure of 

the parties to direct their minds to a particular eventuality and make explicit provision for it. (JEL 

Investments Ltd. v. Boxer Capital Corporation, 2011 BCSC 1526, ¶¶36-37) As a result, when 

implying terms, the Court is concerned with the parties’ presumed, not actual, intentions. 

85. Terms may be implied into a contract based on the presumed intention of the parties where 

the implied term is necessary to give efficacy to a contract or where it meets the “officious 
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bystander” test as a term which the parties would say, if questioned, that they had assumed. 

(M.J.B. Enterprises Ltd. v. Defence Construction (1951), [1999] 1 S.C.R. 619, ¶¶27-29) 

86. The key element is that the implied term is more than just reasonable; it is necessary to 

make the contract as the parties intend – the contract as intended by the parties “would not be 

effective” without it. (Moulton Contracting Ltd. v. British Columbia, 2015 BCCA 89, ¶55) The 

court is attempting to give such business efficacy to the transaction as must have been intended 

at all events by both parties. The court may consider whether a different construction or 

implication would frustrate the apparent purpose of the parties. (Energy Fundamentals Group 

Inc. v. Veresen Inc., 2015 ONCA 514, ¶¶32-34) 

i. The finding that the IRSSA does not provide that the Federal Legislation will apply 

87. As the Chief Justice held, the standard of review for the Supervising Judge’s interpretation 

of the IRSSA is a deferential one. Canada has not identified any palpable or overriding error in 

the Supervising Judge’s finding that the IRSSA itself did not contemplate that the Federal 

Legislation would exhaustively define Canada’s confidentiality obligations and disclosure rights 

with respect to IAP Documents. As the Chief Justice stated (CA Reasons, ¶¶222-23, AR V-I, 

Tab 3, p. 145): 

There is nothing in the IRSSA, the application form or the Guide that would reasonably 
lead a claimant to understand that his or her intensely private story might be preserved 
and made available to future generations, in the hands of the very party that funded and 
supervised the residential school in which he or she was abused. There is nothing to 
indicate that the information may be shared with the TRC or the NCTR without their 
consent. There is nothing that tells claimants that in return for compensation, they are 
surrendering control of their stories. 

On the contrary, claimants are assured that their personal stories of abuse will be kept 
confidential and used for one purpose only – to obtain compensation under the IAP. 
Indeed, the express provision that the claimant may choose to deposit their transcript in 
an archive supports the conclusion that the parties intended that the choice of archiving 
was to be the claimant’s, not the government’s. 

88. To the extent that the legislation would permit archiving without consent, or disclosure 

pursuant to access to information requests, it would be inconsistent with the high level of 

confidentiality which the court held that the parties intended to achieve for the IAP. The 

Supervising Judge’s findings of fact that the parties to the IRSSA intended the IAP to provide a 

very high level of confidentiality, and that the IAP could not have functioned without assurances 
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that the deeply personal information of claimants would not be disclosed without claimant 

consent, have not been challenged. 

89. As set out above at ¶¶43 to 52, nothing in the IAP provides that the IAP Documents will be 

subject to the Federal Legislation. The only reference to the Federal Legislation with respect to 

the IAP is in an appendix to the Guide. Pursuant to Article 18.06 of the IRSSA (the entire 

agreement clause), the Guide does not form part of the agreement. 

90. When Canada, and the dissent, say that the IRSSA specifically contemplates that the 

Federal Legislation will apply, what is really being suggested is that the express promise of 

confidentiality in the IAP, the written promise of confidentiality given by Canada’s 

representatives in each hearing, and the verbal assurances made by the adjudicators in each 

hearing, are “qualified” by an appendix to a guide that: (1) does not form part of the IRSSA; 

(2) was unilaterally written by one party; (3) is by its own terms subject to the IRSSA; (4) was 

issued to assist applicants in filling out their application forms; (5) primarily talks about 

protection of privacy and limited use; and (6) was never referenced in response to any other step 

in the IAP. This is, with respect, absurd. The confidentiality provisions of the IAP, and the 

agreements signed at the start of each hearing, are binding on the parties. The Guide cannot 

affect those obligations. 

91. The Supervising Judge held that the phrase “except as required by law” in the 

confidentiality provisions of the IAP and the document signed by the government representative 

at each hearing was a reference to the need for disclosure outside of the IAP in very limited 

circumstances involving criminal and child protection proceedings. Canada’s own deponent 

stated that affected individuals must consent for any “release of the IAP records outside the IAP 

process, except where otherwise required by law, such as in criminal investigations or by court 

order.” Canada’s deponent agreed that “[n]either IAP application forms, guides, confidentiality 

agreements, nor adjudicators seek claimants’ consent for the disclosure of personal information 

provided in the course of IAP hearings for any external purpose.” (Russell Affidavit, ¶¶41, 46 

(emphasis added), AR V-X, Tab 42, pp. 76-77) 

92. Canada argues that the court could not “rectify” the IRSSA to provide that the Federal 

Legislation does not apply, because, Canada says, the records are within the control of Canada 
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already and, in any event, the parties could not “agree” to take the records out of Canada’s 

control. However, as explained below, Canada has never obtained control of these records 

because its possession of them was always dependent on its being bound by the court orders 

giving effect to and supervising the IRSSA. 

ii. The finding that the IAP Documents would be destroyed 

93. Canada also argues that the Courts below rectified the contract by finding a term that the 

IAP Documents would be destroyed. The Supervising Judge summarized the principles of 

contract interpretation and the implication of terms. He concluded that, as a matter of contract 

interpretation, the IRSSA provided for destruction of the IAP Documents, and, alternatively, that 

destruction was an implied term. He found that, based on the background to the IRSSA, it could 

be presumed that the parties intended destruction; the implied term was necessary to give the 

agreement operative efficiency because “otherwise the IAP’s objective of compensating the 

survivors would fail.” The majority at the Court of Appeal held that the Supervising Judge’s 

interpretation of the IRSSA, in its factual context, was reasonable. (Reasons, ¶¶67-79, 324-25, 

AR V-I, Tab 2, pp. 23-25, 64; CA Reasons, ¶¶207-08, 215, AR V-I, Tab 3, pp. 141, 143) 

94. At ¶62, Canada raises numerous objections to the destruction order, but these are without 

foundation. It does not require destruction of records with no personal information and important 

historic or archival value. The only category of records designated by LAC as having enduring 

value in RDA 2011/010 that will be destroyed are the decisions in individual cases, which are 

full of personal information. School narratives will not be subject to destruction unless they were 

developed for a specific IAP claim and they contain personal information. Canada does not need 

to retain any releases other than those preserved by the Order. Canada also suggests that the 

scope of the Order exceeded what was sought, but the Chief Adjudicator specifically sought 

direction on how the records should be retained and disposed of. 

95. Canada also argues that destruction is “fundamentally at odds” with the principles of 

commemoration and reconciliation contained in the IRSSA. This fails to give regard to the 

two-track approach adopted by the parties to provide a strictly private and confidential process to 

resolve individual claims of serious abuse, while providing separate but parallel public processes 

to commemorate and preserve the legacy of residential schools. The TRC, and now the NCTR, 
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were tasked with collecting voluntary statements for legacy purposes. While their mandates may 

have been to create and preserve a “national memory,” no one has any right under the IRSSA to 

appropriate the intensely personal memories of IAP claimants, without each claimant’s express 

consent. The mandate to create an archive of the legacy of residential schools is separate and 

distinct from the IAP’s purpose to confidentially adjudicate individual claims. 

96. It would in fact be inconsistent with the object of reconciliation to have Canada, the 

primary defendant in the litigation, to be found to be in control of the disposition of records from 

the process aimed at compensating survivors for Canada’s own tortious conduct. As the Chief 

Justice held (CA Reasons, ¶¶228-29, AR V-I, Tab 3, p. 147): 

… the IRSSA put the survivors, not Canada and not anyone else, in control of their own 
stories. Many survivors – thousands – have chosen to share their stories with the TRC. 
Others have shared or will share some or all of their documents with the NCTR. Those 
who have not chosen to do so, or do not wish to do so, should not have to run the risk that 
any part of their stories will be stored, against their will, in a government archive and 
possibly disclosed at some time, even far into the future. This unacceptable risk would be 
antithetical to the very purpose of the IRSSA – healing and reconciliation. 

In my view, this was done advisedly – that is, to take the preservation of the history of 
residential schools out of the hands of Canada, which bore responsibility for the residential 
school system, and into the hands of the survivors, under the oversight of an independent 
body. 

97. The fact that the IRSSA specifically requires defendants other than Canada to destroy an 

IAP application they have received upon completion of a claim does not mean that the 

destruction order is inconsistent with the IAP. There is no explicit provision permitting Canada to 

keep IAP Documents indefinitely, and the IAP as a whole requires that these records be put to no 

other use. As the Chief Justice held “[t]he mere fact that [Canada] was not required to destroy the 

IAP Application immediately on conclusion of an individual’s claim does not imply or import a 

right to keep all IAP Documents forever, in an archive, to share with researchers and others.” 

(CA Reasons, ¶218, AR V-I, Tab 3, p. 143) 

98. The dissent suggests that the IAP decisions should be preserved in order to justify the 

expenditure of government funds by Canada. With respect, the granular details of the abuse 

suffered by individual claimants cannot be required to justify Canada’s costs in settling the 

largest class action in Canada. That justification arises from the provisions of the IRSSA itself. 
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iii. The order for a notice plan 

99. Much of what Canada refers to as “rectification” is in fact the exercise of the court’s 

supervisory jurisdiction under the CPA, which permits the Supervising Judge to remedy 

administrative deficiencies. (CA Reasons, ¶¶201-03, AR V-I, Tab 3, pp. 139-40) 

100. This Court has recently emphasized that class proceedings legislation provides courts with 

“broad, discretionary powers to manage the proceedings to ensure their ‘fair and expeditious 

determination’.” (Endean v. British Columbia, 2016 SCC 42 [Endean], ¶29) A generous 

approach to the court’s powers to manage highly complex proceedings demonstrates that the 

court can “seek and impose creative solutions” to issues that arise. (Amyotrophic Lateral 

Sclerosis Society of Essex v. Windsor (City), 2015 ONCA 572, approved by Endean, ¶38) In this 

case, ordering the disposal of records in a manner that would preserve their continued 

confidentiality, and the development of a notice program to provide claimants with the option of 

archiving with consent, were well within the Supervising Court’s powers. 

101. As the Courts below interpreted the IRSSA, it permitted claimants to retain control of their 

private stories while still obtaining compensation. The destruction component of the Order was 

designed to give effect to the promise that claimants could keep their stories private. The notice 

program and retention period were ordered to give effect to claimants’ rights to archive their 

documents if they choose to do so. 

102. This notice program is necessary because during most of the course of the IAP, there had 

been no archive designated to which claimants could ask that their transcripts be provided. In 

addition, because the TRC was seeking to access all IAP transcripts regardless of whether 

consent was obtained, it had proven impossible for the relevant parties to agree on the content of 

a consent form. It is telling that Canada downplays the need for a notice program to inform 

claimants of this right, given its purported concern for the legacy of the residential school 

experience. (See Trueman Affidavit, ¶¶86-126, Ex. N, T, U, AR V-VI, Tab 29, pp. 27-42, 193-94 

and AR V-VII, cont’d Tab 29, pp. 31-40) 

103. Nothing about the notice program will require Canada to contravene the Federal 

Legislation. In fact, seeking consent of claimants to make the “very difficult, very private and 

very personal decision” to archive the four permitted categories of their IAP Documents is far 
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more compatible with the purpose of the PA than the compulsory archiving of those records 

proposed by Canada. (Reasons, ¶372, AR V-I, Tab 2, p. 72) 

104. As the Chief Justice held, the notice program does not create any new rights or amend the 

IRSSA, it just ensures that the rights accorded by the IRSSA are understood and respected. 

Indeed, the issue of notice is expressly contemplated in the IRSSA. The ability to issue such 

orders “falls squarely within the Supervising Judge’s responsibility and jurisdiction as the 

supervising class action judge to ensure that the IRSSA is properly implemented and that it 

delivers the promised benefits to class members: see Baxter, at paras. 12, 50.” (CA Reasons, 

¶127, AR V-I, Tab 3, p. 118) 

C. The Court of Appeal Correctly Held that the IAP Documents Are Not Within 
Canada’s Control 

105. Canada argues that the IAP Documents are under the control of AANDC because they are 

in the possession of both the Secretariat and the Settlement Agreement Operations Branch (the 

“SAO”). The majority in the Court of Appeal found that neither set of records were under the 

control of AANDC. 

106. It is significant that Parliament chose the term “control” to circumscribe the reach of the 

Federal Legislation, rather than “custody” or “possession.” On the one hand, this extends the 

reach beyond records physically residing in government offices to include those which the 

government has a legal right to control, but which are physically held by others. On the other 

hand, Parliament must have contemplated that the government might possess records that it does 

not control, such as records held in trust or controlled by others, such as the courts. 

107. The majority in the Court of Appeal conducted a thorough contextual analysis of the 

question of “control” as it relates to the IAP Documents. The court found (CA Reasons, ¶142, AR 

V-I, Tab 3, pp. 121-22): 

While possession may often suffice for control, this is not always the case. When the 
government is in possession of records only as a result of litigation, and is constrained in 
its use of those records by the court process or a specific court order, those records are not 
“under the control of a government institution.” 

108. The majority applied the holding in this Court’s decision in Canada (Information 

Commissioner) v. Canada (Minister of National Defence), 2011 SCC 25 [Minister of National 
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Defence], that “[t]he contents of the records and the circumstances in which they came into being 

are relevant to determine whether they are under the control of a government institution for the 

purposes of disclosure under the Act.” (¶48) The majority correctly noted that while the caselaw 

had established that confidentiality agreements in contracts do not negate government control, 

restrictions imposed by the court, such as the implied undertaking, may preclude a finding of 

control. (Andersen Consulting v. Canada, [2001] 2 F.C.R. 324 (FC) [Andersen Consulting]; CA 

Reasons, ¶¶161-62, AR V-I, Tab 3, pp. 126-27) 

109. It is also important that the control analysis be undertaken in a purposive manner. The 

overarching purpose of the interlocking ATIA and PA regime is to encourage democratic 

participation by promoting access to government documents, while also providing some 

protection of personal privacy. Neither of these purposes is served by including IAP Documents 

within these statutes. (CA Reasons, ¶¶145-46, AR V-I, Tab 3, pp. 122-23) 

i. Records held by the Secretariat 

110. The dissent did not take issue with the majority’s finding that records held by the 

Secretariat are not within the control of a government institution and are thus not subject to the 

Federal Legislation. 

111. The majority held that the Secretariat’s independence from AANDC means that records 

held by the Secretariat are not under the control of AANDC. The Secretariat holds the records on 

behalf of the Chief Adjudicator, who is an independent Officer of the Court, not a government 

institution. The Approval Orders specifically required that the IAP be established in a manner 

that would ensure that it operated independently of Canada, with control over the IAP resting 

with the courts through the Chief Adjudicator, and not with Canada, who remained a defendant 

in the IAP. (CA Reasons, ¶¶166-78, AR V-I, Tab 3, pp. 128-32) 

112. Canada does not assert any error in the majority’s finding at ¶180, that “[t]he Secretariat, 

overseen by the Chief Adjudicator, enjoys significant, judicially mandated and 

judicially-protected independence from AANDC for the administration of the IAP.” Records that 

bear on the exercise of a judicial function are under the control of the courts, although they may 

be in the physical possession of a government institution that provides administrative support to 

the courts. (See Ontario (Ministry of the Attorney General) v. Ontario (Information and Privacy 
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Commissioner), 2011 ONSC 172, ¶35) Judicial independence requires that courts, not the 

government, control court records. Similarly, the independence of the Chief Adjudicator in 

adjudicating claims against Canada means that records relating to that adjudication in possession 

of the Secretariat are in the Chief Adjudicator’s control. The majority correctly noted that if 

AANDC requested the Secretariat to produce its IAP Documents to AANDC for disclosure under 

the ATIA, the Secretariat would be required to refuse. As a result, AANDC did not “control” the 

records held by the Secretariat. (CA Reasons, ¶179, AR V-I, Tab 3, p. 132) 

113. Canada’s only objection to the majority’s finding with respect to the Secretariat’s control of 

the records is found in ¶96 of its factum, where it states that “a court order cannot create the 

context that is relied on to assert that an entity is not a government institution for purposes of 

federal legislation.” Canada provides no authority or support for this bald assertion. The court 

orders giving effect to the IRSSA established the IAP in which the records at issue were created, 

and set out the powers and responsibilities of the Chief Adjudicator who exercises control over 

those records in the administration of the IAP, and is responsible to the courts. It would be 

impossible to analyze the control issue, including applying the factors set out in Minister of 

National Defence, without having regard to the IRSSA and the court orders giving it effect. It 

was not an error for the Court of Appeal to have regard to these factors. 

ii. Records held by the SAO 

114. The majority held, at ¶181 (AR V-I, Tab 3, p. 133), that IAP Documents were not in the 

“control” of the SAO for the purposes of the Federal Legislation because the SAO’s use of the 

records was constrained by the requirement that, as a litigant in the IAP, Canada could only use 

the records for the purpose for which they were provided – to litigate IAP claims. The majority 

held that the courts had authority to impose this constraint because of their inherent jurisdiction 

to control the use of documents that are received or created within their own processes. 

115. Canada’s argument, taken as whole, seems to identify two errors in this finding. First, 

Canada asserts, at ¶104, that “the court below erred in determining that the principle supplied the 

courts with the necessary jurisdiction to oust the legislative determination of control.” However, 

the majority did not “oust” or ignore the need to determine control under the legislation; rather, 

they carefully undertook the analysis required. The legislation does not state that it applies to all 
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records in the “possession” of a government institution. Rather, it requires the court to make a 

finding of “control”. The majority did not rely on the inherent jurisdiction of the court instead of 

applying the legislative requirement of “control”. Rather, in applying that legislative test, the 

majority took into account the impact of the exercise of the court’s authority over records. 

Because of the constraints imposed by the IAP, given effect by court orders, the records are not 

“government records” under Canada’s control. 

116. It is Canada, not the Court of Appeal, that seeks to bypass the application of the control 

test. This is most evident at ¶103, where Canada asserts that the finding that the SAO was not 

independent of AANDC could in itself satisfy the requirement of control. Canada, throughout its 

factum and without authority, seeks to equate possession with control. It was not an error for the 

court to consider whether the SAO’s use of the records was constrained by law, in the course of 

determining whether the records were under Canada’s control. 

117. Second, Canada asserts that the majority erred in their “characterization and application of 

the inherent jurisdiction of the courts” (¶103). Canada’s argument appears to be two-fold. First, 

Canada argues that the majority erred by “broadening” the implied undertaking rule to include 

the IAP Documents. Second, Canada argues that the court’s orders, whether grounded in the 

court’s inherent jurisdiction, the implied undertaking or provincial statute law, cannot constrain 

Canada’s use of records in its possession, because this would amount to “relieving a federal 

institution from its obligations under federal law” (¶115). This is related to the concern expressed 

by the dissent that the inherent jurisdiction cannot be exercised in a manner contrary to statute. 

(CA Reasons, ¶¶286-87, AR V-I, Tab 3, p. 168) 

a. The implied undertaking is only one way the court exercises its inherent 
jurisdiction to control documents 

118. With respect to the first assertion, the Chief Adjudicator says that the majority held that the 

constraint is imposed not through the implied undertaking, but the inherent jurisdiction of the 

Court. The majority stated (CA Reasons, ¶¶188-89, AR V-I, Tab 3, p. 135): 

To protect privacy and prevent improper uses, the court exercises its inherent jurisdiction 
to control documents and its own process in a variety of ways, including issuing 
publication bans, holding hearings in camera, sealing information in court proceedings, 
and enforcing the implied undertaking rule. 
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The point is this: to ensure access to justice, protect the rule of law and preserve the 
integrity of the administration of justice, the court always maintains control over 
information and documents obtained or originating because of its process. When that 
control is exercised, it constrains others’ possession of such documents. 

119. Canada does not identify any error in this explanation of the scope of the court’s inherent 

jurisdiction to control records created within its processes. Since the Court of Appeal’s decision 

was issued, this Court has confirmed that the inherent powers of superior courts are central to the 

court’s role and can be used “to ensure the observance of the due process of law, to prevent 

improper vexation or oppression, or to do justice between the parties and to secure a fair trial 

between them.” (Endean, ¶23) 

120. Through its inherent jurisdiction, the court has authority to control the use of documents 

originating in its processes and the use of documents obtained through its processes. The IAP 

Documents fall within the scope of this principle. As Chief Justice Winkler noted, the settlement 

is really the beginning of litigation for the claimants, who must pursue compensation within the 

IAP. The IAP has been described by courts as a “form of litigation” and an opportunity to 

“litigate in an extra-judicial process.” (Fontaine v. Canada (Attorney General), 2014 ONSC 283, 

¶72; Baxter, ¶¶27-29, 38) The IAP is under the control of the courts and the IAP Documents are, 

by definition, those records created or disclosed for the purposes of an IAP claim. 

121. The majority held, at ¶196 (AR V-I, Tab 3, p. 138), that the inherent jurisdiction of the 

court to give effect to the broader principle underlying the implied undertaking rule is the legal 

constraint that burdens the SAO’s possession of the IAP Documents. Unlike the Supervising 

Judge, the majority did not find that the IAP Documents were protected by the implied 

undertaking for discovery materials. 

122. It is open to this Court to confirm either the Supervising Judge’s finding that the implied 

undertaking applies to the IAP Documents or the Court of Appeal’s holding that while the 

implied undertaking is not a precise fit, the court’s inherent jurisdiction to give effect to the 

rationale underlying the implied undertaking constrains the use of IAP Documents by Canada. 

This Court’s decision in Lac d’Amiante du Québec Ltée v. 2858-0702 Québec Inc., 2001 SCC 51 

[Lac d’Amiante], relied on by Canada, does not in any way detract from the authority of the 

Courts to impose the implied undertaking in common law jurisdictions. In Juman v. Doucette, 
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2008 SCC 8 [Juman], decided after Lac d’Amiante, this Court recognized that in common law 

jurisdictions where the implied undertaking was not codified in legislation, it was imposed by the 

court, and could be modified by the court. 

123. The majority in the Court of Appeal correctly identified the broader principle underlying 

the implied undertaking as the need to ensure that participation in litigation does not unduly 

interfere with privacy, such that when a party is given access to and use of documents for the 

purpose of litigation, there is necessarily an implication that they are not to be used for any other 

purpose. (CA Reasons, ¶¶191-93, AR V-I, Tab 3, pp. 136-37; Juman, ¶27; Goodman v. Rossi 

(1995), 24 O.R. (3d) 359 (ONCA); Lindsey v. Le Sueur. (1913), 15 D.L.R. 809 (ONCA), 

pp. 814-15) This principle protects the very sensitive IAP Documents from any use or disclosure 

other than to litigate an IAP claim. 

124. The dissent concentrated on the dual provenance of the implied undertaking in the 

“statutory compulsion” that requires a party to make pre-trial discovery for the litigation process 

and the importance of encouraging litigants complete and candid participation in the discovery 

process (Juman, ¶¶20, 26). Adopting a narrow focus on statutory compulsion, the dissent held 

that the implied undertaking had no application to the IAP Documents. The dissent, and now 

Canada in this Court, argue that because the IAP is “voluntary” and claimants can “choose” what 

evidence to lead, there is no basis for keeping the information confidential. 

125. The characterization of a claimant’s participation in the IAP as “voluntary” and the 

argument that this removes the IAP Documents from the scope of the broader principle identified 

by the Court of Appeal is based on an incomplete and decontextualized understanding of the 

nature of the IAP. Class members released the defendants from all claims they otherwise could 

have pursued in court, where their evidence could have been sealed. But in order to obtain the 

compensation they were entitled to under the IRSSA, IAP claimants were required to tell their 

stories, to subject themselves to questioning by the adjudicator, and to produce a wide range of 

documents detailing extensive personal information about their whole lives, including medical 

and counselling records, education and employment history, and any experience of incarceration. 

126. Equally, this Court has explained, with specific reference to Lac d’Amiante, that it is 

candour and complete disclosure “without the fear that disclosure of the information will be 
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harmful to their interests, privacy-related or otherwise” that is the unifying rationale that 

animates the confidentiality undertaking across discovery processes, mediations and settlement 

negotiations, whether they are governed by the common law or by statutory rules of court for the 

judicial management of litigation. (Globe and Mail v. Canada (AG), 2010 SCC 41, ¶¶76-80) 

127. Canada’s own evidence demonstrates that, just as in the discovery process, the 

confidentiality assurances given in the IAP were made “in order to encourage full disclosure by 

claimants.” (Russell Affidavit, ¶¶35-36, AR Vol. X, Tab 42, pp. 74-75). And as the Ontario Court 

of Appeal observed in Liquor Control Board of Ontario v. Magnotta Winery Corporation, 2010 

ONCA 681 [Magnotta], ¶36, concerning the confidentiality of materials prepared for mediated 

settlement attempts, various forms of alternative dispute resolution are now integral to litigation 

and “[t]here is no principled reason to treat mandatory and consensual mediations differently 

when considering whether they are part of the litigation process.” 

128. The fact that the IAP Documents include applications, which the dissent likened to 

pleadings, and decisions, which, in the trial context are never subject to the implied undertaking, 

does not in any way detract from applicability of the principle that IAP Documents must only be 

used for the purpose for which they are produced. In the trial context, pleadings and decisions are 

subject to the open court principle. That does not apply to the IAP Documents, because the whole 

point of the IAP was to provide a means of adjudicating claims outside of open court. As a result, 

the fundamental principle that a litigant’s privacy should not be interfered with more than 

necessary favours protecting the entire package of IAP Documents. 

129. The IAP Documents were created in the course of ensuring that the claims of abuse were 

never required to be litigated in open court, so it makes sense to protect them under a rule 

designed to prevent disclosure of evidence exchanged between parties to litigation that is never 

led in open court. The implied undertaking has previously been modified to facilitate the 

effective conduct of class action proceedings. (Robinson v. Medtronic Inc., 2011 ONSC 3663) 

This case is a further expression of that necessary development. 

b. The inherent jurisdiction and class proceedings legislation 

130. Even apart from the implied undertaking however, the court’s jurisdiction over the 

administration of class action settlements provides robust authority for developing procedures 
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and rules relating to individual assessment processes established under a settlement. (Winkler, 

Perell, Kalajdzic and Warner, The Law of Class Actions in Canada (Canada Law Book, 2014), 

pp. 328-29) This arises from both the courts’ inherent jurisdiction and its jurisdiction under the 

CPA. In Endean, this Court noted that class action legislation should be interpreted as providing 

judges with wide powers respecting the conduct of class proceedings. The statutes are to be seen 

as reflecting and confirming the inherent authority of judges over the conduct of class 

proceedings litigation. This includes authority for the Court to constrain the use of records 

produced in the course of an assessment process under a class action settlement. 

131. The Approval Orders giving effect to the IRSSA incorporated the terms of the IAP, 

including the requirement that the claims adjudication process would be strictly confidential. 

That confidentiality was a critical component of the settlement. And Canada never objected when 

it signed (and continues to sign) tens of thousands of agreements at IAP hearings, each stating 

that the evidence disclosed will be kept confidential.  Section 12 of the CPA provides that a court 

may “make any order it considers appropriate respecting the conduct of a class proceeding to 

ensure its fair and expeditious determination and, for that purpose, may impose on one or more 

of the parties the terms it considers appropriate.” Both the inherent jurisdiction of the court and 

the CPA provide the court with authority to ensure that the confidentiality that was promised in 

the IRSSA is enforced. 

132. The ability of the court to do so is subject only to the requirement that the orders made not 

be contrary to any legislation which validly limits the court’s powers. This is the basis of 

Canada’s second objection to the court’s ability to require Canada to keep the IAP Documents 

confidential and then destroy them: Canada suggests that such orders will require it to act 

contrary to the Federal Legislation. 

c. The Federal Legislation does not abrogate the ability of courts to issue orders to 
control documents created or exchanged in court processes 

133. The relationship between Canada’s obligations under the IRSSA and its rights and 

obligations under the Federal Legislation is a fundamental question in Canada’s appeal. Canada 

argues that even if the IRSSA and the court orders giving it effect provided for the confidentiality 

of the IAP Documents to be more vigorously protected than they could be if they were 

government records, and even if destruction was required by those terms, such terms are 
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unenforceable as contrary to the Federal Legislation. This argument is based on the assertion that 

the Federal Legislation provides a complete code respecting Canada’s rights and obligations 

respecting records which it creates or which come into its possession, even in the course of 

litigation. According to Canada, the Federal Legislation leaves no room for any restrictions to be 

imposed on its use of records, such as through court orders or the implied undertaking. As a 

result, according to Canada, such orders cannot affect whether Canada controls the records. 

134. With respect, Canada’s argument is circular, not supported by authority, and contrary to 

fundamental principles of constitutional law. The only records at issue in this case are those that 

came into Canada’s possession after the Approval Orders giving effect to the IRSSA, including 

the confidentiality provisions of the IAP, were issued. Canada took possession of the Records 

under the terms of the IRSSA and the courts’ orders, which required them to be kept confidential. 

This is not a case where a court order has purported to alter Canada’s obligations with respect to 

records it came into possession of outside of litigation. 

135. The Approval Orders thus operated much like sealing orders or protective orders issued in 

the civil litigation context – they set out the terms under which the records were received by 

Canada. This is also how the implied undertaking operates in the civil litigation context: the 

undertaking is imposed on Canada as a condition of its receiving oral or written discovery. 

136. Indeed, as the Supervising Judge noted at ¶355 (AR V-I, Tab 2, pp. 69-70), if the claims 

had been heard in open court, the transcripts would have undoubtedly been sealed, even in the 

face of the open court principle. It would be absurd for the claimants’ evidence to receive less 

protection as a result of an agreement to proceed through an out of court settlement meant to 

provide increased privacy. 

137. Canada’s position now appears to be that none of these means of controlling the use of 

court records - sealing orders, protective orders, the implied undertaking, or orders giving effect 

to a confidential claims adjudication process - can be effective as against Canada when it 

participates in litigation. Canada suggests that Andersen Consulting was wrongly decided with 

respect to the relationship between the implied undertaking and LACA, and presumably Canada 

would say the same result would follow with respect to the ATIA and PA and any other exercise 

of the court’s jurisdiction to control documents from its processes. Thus, if Canada receives 
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testimony that is subject to a sealing order, or a document through the discovery process in a 

civil claim, a request under the ATIA or PA for access to that testimony or document will require 

public disclosure unless there is a legislative exemption. 

138. This proposition should be rejected. An examination of the Federal Legislation does not 

reveal any intention to displace the jurisdiction of the courts to control the use of records 

generated in the courts’ processes. If records subject to a court order restricting their use are 

within the control of government institutions and thus subject to the ATIA, one would expect 

there to be a discretionary or mandatory exemption from disclosure for such records that would 

at least permit a government institution to comply with any court orders. Instead, the ATIA is 

silent with respect to the issue. 

139. Given the importance of the court’s ability to restrict the use of records and information 

disclosed in its proceedings, especially with respect to sensitive information and most 

particularly with respect to vulnerable claimants, it should not be presumed that general 

legislation such as the ATIA, which is aimed at increasing access to “government information”, 

has displaced the ability of the courts to control information which is disclosed in the course of 

litigation but may have little or nothing to do with government operations. 

140. As this Court held in R. v. Rose, [1998] 3 S.C.R. 262, ¶133, the inherent jurisdiction of 

superior courts can only be removed by clear and precise language. It is presumed that 

legislatures do not intend to “oust the jurisdiction of common law courts.” (Sullivan R., Sullivan 

on the Construction of Statutes, (6th ed. 2014) (“Sullivan”), at pp. 538-39 Also see Parry Sound 

(District) Social Services Administration Board v. O.P.S.E.U., Local 324, 2003 SCC 42, ¶39; and 

Lizotte v. Aviva Insurance Company of Canada, 2016 SCC 52 [Lizotte], ¶56) 

141. Canada can point to no case where documents subject to court ordered restrictions have 

been held to be disclosable under the ATIA. Nor does it explain why such a startling result – that 

Canada is immune from court orders regarding the records it receives in the course of litigation - 

is required in order to make the Federal Legislation effective. 

142. Canada’s position is inconsistent with numerous cases which have held that access to 

information and privacy statutes should not be interpreted as abrogating principles which are 
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fundamental to the operation of the legal system, unless they exhibit a very clear and plain intent 

to do so. In Canada (Privacy Commissioner) v. Blood Tribe Department of Health, 2008 SCC 44 

[Blood Tribe] and Alberta (Information and Privacy Commissioner) v. University of Calgary, 

2016 SCC 53 [University of Calgary], the requirement for clear, explicit and unequivocal 

statutory language to set aside common law solicitor client privilege was applied with full 

vigour. Blood Tribe, at ¶¶11, 30, also rejected any equivalence of interpretive approach between 

provisions affecting solicitor client privilege and provisions affecting commercial confidentiality 

interests. In University of Calgary, at ¶29, this Court explained that the analysis recognizes 

“legislative respect for fundamental values.” 

143. The presumptions against interference with established law and the jurisdiction of the 

courts have also been applied to the interpretation of provisions of access and privacy statutes in 

relation to litigation privilege (Blank v. Canada (Minister of Justice), 2006 SCC 39, ¶¶3-4; 

Lizotte, ¶¶64-67), procedural requirements and the judicial review jurisdiction of superior courts 

(Goodis v. Ontario (Ministry of Correctional Services), 2006 SCC 31, ¶¶27-32), and settlement 

privilege. (Magnotta, ¶¶29, 38; Richmond (City) v. Campbell, 2017 BCSC 331, ¶¶71-72) 

144. Indeed, Canada’s position on the effect of the Federal Legislation on the inherent 

jurisdiction of the courts raises constitutional concerns. Neither federal nor provincial statutes 

can validly interfere with the core powers within a superior court’s jurisdiction without running 

afoul of s. 96 of the Constitution Act, 1867. (Trial Lawyers’ Association of British Columbia v. 

British Columbia (Attorney General), 2014 SCC 59, ¶¶29-30; MacMillan Bloedel Ltd. v. 

Simpson [1995], 4 S.C.R. 725, ¶¶29-30, 38, 41; also Sullivan, pp. 508-09) Canada’s 

interpretation of “control” is incompatible with the functioning of the courts “to control 

documents and its own processes in a variety of ways, including sealing information in court 

proceedings, and enforcing the implied undertaking rule.” (CA Reasons, ¶188, AR V-I, Tab 3, 

p. 135) Canada’s argument seems to be that the Federal Legislation does not just modify but 

entirely eliminates the ability of the courts to exercise control over records used in its processes 

if the federal government is a litigant. This strikes at the heart of the court’s powers. 

145. The better approach is that adopted by the Chief Justice in the Court below: records that 

Canada receives pursuant to a court-controlled process that restricts their use are not within 
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Canada’s control. This does not mean that the court can issue orders that require Canada to deal 

with records that are already subject to its control in a manner inconsistent with its obligations 

under Federal Legislation. Rather, it is only when records come into Canada’s possession in a 

court ordered and court supervised process, and those records are, throughout that process, 

subject to court ordered limitations on how they can be used, that they fall outside the scope of 

“government records” subject to the Federal Legislation. 

146. In its factum, at ¶117, Canada argues that even statutory obligations of confidentiality 

regarding litigation processes, such as those contained in provincial statutes enacting rules of 

court “do not apply on their own to Canada in litigation.” However, given that the Federal 

Legislation does not say it applies to all records within Canada’s possession, but only those 

within its control, the appropriate approach is to give effect to provincial statutes that codify the 

court’s ability to control its processes, by applying a contextualized approach to the definition of 

“control” in the Federal Legislation. 

147. Finally, the dissent’s reliance on the quasi-constitutional importance of the ATIA and PA is 

misplaced for this case. This Court has held that that status does not alter the generally applicable 

principles of statutory interpretation. (Lavigne v. Canada (Office of the Commissioner of Official 

Languages), 2002 SCC 53, ¶25; Minister of National Defence, ¶40) The PA enjoys its 

quasi-constitutional status because of the fundamental role that individual privacy plays in a free 

and democratic society. The constitutional right to informational privacy protects the individual’s 

right to insist that intimate information they are required to divulge is kept confidential and not 

used for collateral purposes. (Alberta (Information and Privacy Commissioner) v. United Food 

and Commercial Workers, Local 401, 2013 SCC 62, ¶¶19, 22; R. v. Dyment, [1988] 2 S.C.R. 417, 

¶¶22-23; Dagg v. Canada (Minister of Finance), [1997] 2 S.C.R. 403, ¶¶65-67; R. v. Spencer, 

2014 SCC 43, ¶¶34-45) 

148. To the extent that the application of the PA detracts from the substantive protection of 

privacy, however, it derogates from the constitutional interest in protecting the “biographical core 

of personal information.” Interpreting “control” in the Federal Legislation to displace the court’s 

jurisdiction to protect records in judicial processes diminishes individual privacy and does not 

embody constitutionally protected interests. 
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149. The quasi-constitutional character of the ATIA is derivative in nature, arising only where 

access: (1) is a necessary precondition of meaningful expression respecting the functioning of 

government; (2) does not encroach on protected privileges; and (3) is compatible with the 

functioning of affected public institutions, including the courts. (Ontario (Public Safety and 

Security) v. Criminal Lawyers’ Association, 2010 SCC 23, ¶¶5, 30, 33-35, 39-40, 59) Those 

conditions are absent here. Maintaining near to absolute confidentiality of the IAP Documents 

will not preclude meaningful public discussion of Canada’s responsibility for the residential 

schools: the public has the report of the TRC, the archives of the TRC’s work are preserved with 

the NCTR, and the Order does not require the destruction of Canada’s pre-existing records. 

150. If this Court finds that the IAP Documents are “government records” for the purpose of the 

ATIA and the PA, all of the records considered within the IAP, not just those found to be of 

historic or enduring importance, will be subject to public disclosure under both the ATIA and PA. 

The extent of the breach and the exposure for vulnerable claimants will be profound. At the same 

time, the values underlying those statutes will not be advanced, but undermined. 

151. As noted, the analysis of whether records are “government documents” must be undertaken 

in a purposive manner. If the Federal Legislation is interpreted to preclude Canada from 

resolving litigation of this kind through a confidential claims adjudication process, or worse, to 

enable Canada to promise confidentiality but then resile from that commitment, it will not further 

either the purpose of enhancing democracy or the protection of privacy. To the contrary, it will 

undermine the rule of law and lead to what Dr. Flaherty referred to as “a privacy disaster.” 

D. Breach of Confidence 

152. Further, or in the alternative, the Chief Adjudicator submits that the Supervising Judge was 

correct in his holding that even if the IAP Documents are “government records” under LACA, or 

under all of the Federal Legislation, Canada’s transfer of IAP Documents to LAC constituted a 

breach of confidence, and that the destruction order was appropriate to ensure no further breach 

of confidence. 

153. The dissent held that the decision to transfer records to LAC could not be a breach of 

confidence because Canada was “simply following the dictates of [LACA] which it could not 

escape, even if the records contained confidential information” (CA Reasons, ¶316, AR V-I, 
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Tab 3, p. 180). In other words, Canada could not be bound by a confidentiality promise that was 

contrary to its obligations under the LACA. For the same reason, the dissent did not accept that 

transferring the records was a “misuse of information.” 

154. However, LACA only permits, but does not require, the archiving of records of enduring 

value. The only relevant mandatory requirement in LACA is that no destruction or disposal by 

other means, such as alienation, can occur without the written consent of the Librarian and 

Archivist of Canada (the “Archivist”) (s. 12(1)). The Archivist can consent to disposal or 

destruction of a record if he or she considers that it is no longer necessary to retain it. 

155. In this case, the Archivist can simply consent to the destruction of the IAP Documents on 

the basis that Canada will fulfill its obligation to keep the records confidential and not put them 

to any use other than to resolve IAP claims. Thus, the retention of the records is not necessary. 

156. The requirement that Canada not archive the records, and that they be destroyed when no 

longer needed to fulfill the purposes of the IAP, does not require Canada to act in any manner 

contrary to LACA regardless of their status under the Federal Legislation. This is apparently how 

records received by Canada in litigation are usually addressed, as evidenced by 

Multi-Institutional Disposition Authority 2009-0001 “The Disposal of Records provided in 

Confidence to a Government Institution” (“MIDA 2009-001”), relied on by Canada in this Court 

for this first time. In light of MIDA 2009-001, which was not before the Court of Appeal, it is 

clear that the Archivist is able to consent to destruction of records received by Canada in the 

course of litigation, whether or not they have any historic or archival value. Archiving is clearly 

not “required by law.” Given Canada’s explicit promise not to disclose information arising from 

an IAP claim, archiving the records where they will inevitably be subject to disclosure is indeed 

a “misuse” of that information. 

157. Canada’s arguments about the need to retain the records, and the dissent’s clear view that 

the records should be archived, fail to have regard to the fact that Canada voluntarily gave up its 

option of archiving the records when it agreed to a process where the records would not be 

disclosed except as “required by law.” Canada’s wish that it had made a different arrangement is 

not a justified reason for this Court to enable Canada to escape the promise that it did make. 
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158. The agreement in the IRSSA to not archive but rather to destroy the IAP Documents upon 

completion of their use in the IAP does not constitute “contracting out” of LACA, because even if 

that statute did apply, Canada would be permitted to fulfill the confidentiality obligations it 

undertook. In these circumstances, this Court should affirm the Supervising Judge’s finding that 

the transfer to LAC of any of the IAP Documents would be a breach of confidence, and that 

destruction is necessary to fulfill the terms of the IRSSA. 

E. Conclusion 

159. The history of residential schools is one of terrible betrayal. Children were taken from their 

families and, instead of being cared for, were subject to horrific physical and sexual abuse. Now 

the federal government asks this Court to sanction yet another breach of trust against residential 

school survivors, through the very vehicle that was meant to promote healing and reconciliation. 

The stories of individual claimants were only shared with Canada because, as a defendant in the 

underlying litigation, it had agreed to participate in a confidential process established by court 

order and designed to address the specific circumstances of residential school survivors. The 

Supervising Judge and the majority of the Court of Appeal made no error in finding that Canada 

can be subject to a court order protecting the integrity of that process by ensuring the 

confidentiality of the records. Moreover, it would be breach of confidence for Canada to archive 

them or disclose them, and the destruction order made by the Courts below should be confirmed. 

PARTS IV AND V. COSTS SUBMISSION AND ORDER SOUGHT 

160. The Chief Adjudicator does not seek costs and asks that no costs be ordered against him. 

The Chief Adjudicator asks that the appeal be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated: April 19, 2017   
Joseph J. Arvay, Q.C., 

Catherine J. Boies Parker and Susan E. Ross 
Counsel for the Respondent, the Chief Adjudicator of the 

Indian Residential Schools Adjudication Secretariat
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bankruptcy remained liable for an award of damages under s. 178( 1 )(a. I )(i) or 
the Bankn~ptcy Act. The section provided that discharge does not re lease a ~ 
ntpt from an award of damages "in respect of bodily hann intentiona lly inn;~ 
cd." Although the respondents were joint trespassers. they had not them~t\'CI 

participated in the physica l attack giving rise to the damages. Deschenes 1 A., 
first identified the policy underlying the except ions in s. 178( IX a. I): "tbo. 
kinds of conduct are unacceptable to society and a b:mkrupt will not be ~lid-

. ed for such conduct by a release ofliability. " 101 He then wrote: 

••• 1 see no renson why the exception should be interpreted so restrictively u to 

allow joint tonfc:>sors involved in a concencd action to innict personal illjury 
upon a claimant to benefit from the discharge under the Act. ... To allow Joint 
tonfeasors to use the discharge as a shield In such circumstance~ would, in my 
view. defelllthc clear policy statement embodied in the exccption.ICW .. 

§ 15.57 Ousting j u risdiction of court. It is presumed that the legislatu~e does 
not intend to alter existing jurisdictions. and particularly to troosfer jurisdicdca 

out o f superior courts. The presumption was applied by the Supreme COUrt of 

Canada in Ordon Estate v. Grai/110 where the issue was whether the jurisdte1ica 

conferred on the Admiralty Court 10 henr certain actions for damages Wa$ exclu. 
sive or concurrent with provincial superior courts. Iacobucci and Major JJ. 
wrote: 

It is well settled, and the defendants do not dispute. that as a gcnerol rule provin
cial superior couns hove plenary and inherent jurisdiction to hear and decide all 

cases that come before them. reg.vdless of whether the law applicable to a pat• 

ticul3r case is provincial, federal or constituliona l ... (l lll 

As a statutory court. the Federal Court of CanC&da has no jurisdiction exc:qx 
thtU assigned to it by starute. In light of the inherent generol juri.sdiction of the 
provincial superiO<' couns, P:~tliament must usc express Sl:lrutory langU:Ise when 
it intends to llSsign jurisdiction to the Fc:d""'l Court. In p3tlicul3t, it is well estab
lished th:tt the complete ouste.r of jurisdiction from the provincial superior COWII 

in favour of vesting exclusive jurisdiction in a $Ia tutory court (rttther than simply 
concurrent jurisdiction with the superior coun•) requires clear and explicit al&t~>-

101 Thls anaJys~t i• (rom the Judamcnt of BlAir J.A . in Stmom: "· Daley. (1999) OJ. No. S7 t. l 
C.B.R. (Jth) 143. •• P""" )0 (OnL C.A.). 

100 .\fartln v. Mort1n. (2005) N 8J. No. 116. 2005 NBCA J2. at para. 18 (N.B.C.A.). s..-...J 
CCfl ConudlDn Ltd. v Law Society of U/JP'f' Ca11mlo. (2004) S.CJ. No. 12. 2004 SCC I~ 

(2004) I S.C.R. 339. ot Jl4V'&. 48 (S.C.C.). wh<re McLachhn C.J. wrote:-... fhc f•.r duliq «1 

« puoo. like other c~'II! Cc:pliont in the O:JpyTight Act, 1$ a u.S<-r't right. Jn onJer 10 ma.Uua.a.D.., 

propc:r balonce hoc ween the rights of 11. c:opyrijht owner and users· incerests. it mwc not bt -... 
tcrprc:tcd n:slriclively.•• 

IIU [ 1998] S.C.J. No.8.&. ( 19Q8) 3 S .C.R. 4 37 (S.C. C.)·. 
1 I I Ibid .. :n par3. 44. Thu Coun cued the following ''uthonta~: Ctmudt, (Nwnun Rlghu Co,.,., 

•ion) v. C.:anodum I.IIH!rty Not. (I'J981 S.C.J . No. 31. {1<>981 I S.C.R. 626. ol pOIU. 26-J~ 

(S.C.C.)~ Onwrlo (AIIorn .. y Cien~rnl) ''· Pt!mblna 11:xplorurlott Canada L·tt.l .. ( 1 '}R9) S.CJ .. ~ 
9. ( 1989) I S.C R. 206. • • 217 (S C.C.): Vfllm '' L<~nl.(f<~l>.(l R79J S.C.J. No. l. (1 879)) S.~ 
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Dc.:ause prerogative powers arc understood to be part of rhc common law, the~ 
too may be limited, <.lisplnccd or abolished by validly enacted legislation. AI 
explained by L.:Bel J. in Ross River Dma Cou11cil8and v. Cuna,(a, ' 

G<neraily spe3king, in my view, the royal prerogative me-ans ' the powers 311d 
privileges accorded by the common lnw to the Crown' (see P. W. Hogg, Coltf/1, 
ttl/ronal Law ofCu~~<ula (loose-leafed.). vol. I. at p. 1:14). The royal prerogative . 
is conlincd to executive govemmenml powers. whether fedcrnl or provincial. The 
c"ent of its authority can be abolished or limited by statute: 'once a stanne has 
occupied the ground formerly occupied by the prerogative, the Crown [h:u roJ 
comply with the terms of the statute'. (SeeP. W. Hogg ond P. J. Monahan, Lfo. 
bility of the Cro"., (3rd cd. 2000). at I>· 17 ... 7 

§17.5 Presumption against changing tlte common law. Although legislatio 
is paramount. it is presumed !hat legislalures respect 1he c-ommon law. It is al 
presumed that lcgislarur~s do not intend to interfere with common law rights; t 
oust the jurisdiction of common law courts, or generally to change the policy 0 
the common law.$ As exp lained in Halsbury. in a formulation adopted by 
Canndian couns: 

$ 

• 

E.•cep< in so f.v as <hey are clearly and unambiguously intended to do so, statUtes 
should mot be construed so as to make ony alteration in the common law or to 
change My established principle or law.9 

S.C.J. No. 68. (19<19] J S.C.R. ~8. at fl'l"'· M (S.C.C.): Gurlond v. Cons11mers' Gal C.. 
(l•l'lKJ $.C.J. Nv. 76. (1 9981 3 S.C.R. I t2. •• p:~ru. 29. Sl tS.C.C.): R. v. Ccrbtit;. IJ98& 
S.C.J. N.o. 40, [ 1 9R~J I S.C.R. 670. nt 700-701 (S.C.C.); Attom ey-c;,,.,·al uf Qutbtt 
Cnrrlo'"'-• Ste-ThJ,..;re/.1<«. (IQ8SI S.CJ. N<>. J 7. [ 1985] I S.C.R. X3 1.0< 838 (S.C.C,). 
[20021 S.CJ . No. S4. [2002) 2 S.C.R. 81 ~. 2002 SCC 54.31 poru. S-l- (S.C.C.). Scealso..C..Ibo 
l..m• Socuty nf British Cviumb1o, (201J] 9.C.J. No. 118). lO l l OCCA 233, utI*"' Jlf. 
Ul.C.C.A.J. leave 10 oppc11l refused {!O il ) S.C.C.A. No. 299 (S.C.C.}: Dtlivery Drvp 
(C.o .b. Co:ct()wn Plwrmocy) "'· BdtLth c.()/rmrbio (Deputy .\linisrer of l ft:oltlr). r:007]B.c.t No. 
2J24, 2007 llCC,\ SSO. 01 p>ra<. 4ljf. (B.C.C.A.). 
For diseu•sion o l'<he..: pre•umption.< • .ec Cho~ttr IS."' § I S.Ja·l 5.40. § ISS 1-l S.SJ. tl$.$1 . 
16 Hols .• Jd cd .. p. ~ 12. p.:tnl. 615. See .I. G. (r.< ref. Yort 1ltire D~n•·ent Tn111 1,14} I 
8rmh•rln.. [1'192] I A.C. ~!S. :u 439 (H.L.): flllmmoml v. D<!Yo ifc, f20l4J A.J. No. IS\ 
1014 A~CA Sl . •• pllttl$. 7. 27 (Aha. C.A.f: o,, ,,., v . . ~fo,ty. (201 l] OJ. No. 2570. :!012 
I)NCA Jll4. 01 poras. 29·33 (Ont. C.A.l: R. v. Gole.<kl. [l014IB.C.J. No. 347, 20t4 BCCAIO. 
31 p.1r3J. 74-75 (B.C.C.A.): Bryan 's Transfi•r l.td. v. Troil (C•II'). [201 OJ 9.C.J. No. 2329, 201• 
BCCA S3 1, ot parns. 4SfT. (B.C.C.,\.): Gonder •·· G<>nd" estate. [2010) O.J. No. 884. :!010 
ONCA 112. '" .,_,,..,, 41l.fT. (One C. A. 1: Nv•·a .'ic.utla (,luorn.y Gc'lera /) v. Brill. [20l0)1UJ.. 
N". ·173, 2010 NSC,\ ~Q. • • p•rot. Q4/f. (N.S.C.A.): K~·•ik v . .lfanitoba P01bllc ,,.,,_ 
CQrp., {200~) M.J. N~. 75. ~00~ MllCA l9. a1 poras. S?.(o l (Mon. C.A.): Pollock v. ,UattiiO/I& 
[200<>} MJ. No. l.ll. 2001> 'lflllCt\ 78, .u p.1ro. ~I !Mon. C.A.): Zai.<lan c;ro11p Ltd.;, /#IIJI> 
!City). (J'/g7J O.J. No. 270, 58 O.R. (24) 667. ot 674 COni. H.C.J.). olfd f 1988) OJ. No.~ 
64 O.ll. (2dHl8 i0nL Div. C<.). rc•·d (J Y91l) O.J. No. JJ. 71 O.R. t ld) 65 (OnL C.A.~ alii& 
11 '191 I S.C.J. No. •1~. [1'191 ) J S.C.R. S9J tS.C.C.J. Soc .tso the outhori<ios m<ntionc6ia dio' 
cuSJion of llu: ptel>umplio .. , :1~.2 irut few-I ch.un,gc. Ch;~ptcr 1$, "' § IS.S 1· 1 S.SJ. 
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 (;fl. 17: Commorl Luw 

These presumptions pennit the courts to insist on precise and explicit direction 
from the legislature bdbre accepting any change. The common law is thus 
shielded from inadvertent legislative e ncroachment. 

§17.6 The presumption against changing the common law is harder to rebut 
when the court considers that the common law usefully s upplements the statute. 
In Coulter v. Co-operators Life lnsumnce Co .. 10 for example, the appellnnts 
claimed that in the case of insurance contracts the equitable right to rescind for 
~isreprcsentation had been replaced by sections in the Insurance Act that gave 
insurers a right to tenninate for misrepresentation. The Alberta Court of Appeal 
rejected this claim: 

... (T]hcse S(!Ctions ... do not forbid usc of the rules of equity. or of equitable . 
remedies. I f equity gives any broader grounds to repudiate a contract obtained by 
misrepresentation, or a broader or more convenient procedure. it would be unjust 
that an insurer lose them without any express words to that effect." 

§17.7 Area of law dealt with. The courts readily assume that reform legisla
tion is meant to be assimilated into the existing body of common law. 1Z This 
assumption is likely to apply to any legislation dealing with so-called ·•private•· 
law - the law of equity. contracts, torts, restitution and private property. His 
torically. the law governing these matters is rooted in the common law and still 
is c losely associated with common law principles and values. As noted by 
Fichaud J.A. in Nova Scotia (Auorney General) v. Brill, 

The Legis lature oflcn grufls a stalk onto the common law's living root. Tonfea
sors legislation does not abolish the common law of ton. Unconscionable trans
actions relief legislat ion does not abolish the common law o f contract. Neither 
docs sale of goods. mongages or securities legislation. Conveyancing legislation 
does not abolish the common law of property or vendor and purchaser. ll 

In addition. certain types of law such as procedure and evidence are thought to 
be especially suited to the common law method of incrementa l development by 
judges. Because judges participate in the day to day operation of this law. they 
are well placed to assess its strengths and weakn.:sses and the I ikely impact o f 
proposed changes. 14 Both s tatutory interpretation and administrative law origi-

10 

II 

12 

IJ ,. 

(20t3) t\ .J. No. 1lt9. 2013 AllCA 295 (Alia. C.A .). 
Ibid.. at poro. 58. 
For discussion of ('(·fhnn lcgislrnion ~md the dislincrion hctwcen rt.:fclrm and progmm 1\!gisla· 
lion. ~ec Chapter Q, ac §4.J. I 5·9. 18. 
[20101 N .S.J. No. 4 73. 20t0 NSCA 69. 3l par.t. <JJ (N.S .C.A.). 
This p<>inc is made by Loro Donovan in .~(>WS v. D.P.P .• (1965! A.C. l llll l. 01 1047 (H.L.): 
"The common law is moulded by the judscs ~md it is still thdr province tn ada pi it from time; to 
cin1c so as to make il serve the intcresu o f chose it binds. P::tnicularly is; chis so in the ti~h.l o f 
prc.x:~aJural law." rhis passogc has been relied on by Canadiun <:uurts: ~cc R. ' '· Salitmv. r I '.N I J 
S.C.J. N<>. '17. ( I ?91) 3 S.C.R. (>54 . 01 667 (S.C.C.). and 1hc case• c llctl by 1hc Coun. So:c alsn 
R. v. Corh,·u. )1988) S.C .J. No. 40. ( I <>8~] t S.<.:.R. 670. :11 72<J·J6 (S.C.C. l. where a magis· 
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 rl 11: f.,HI/ OF Cl.t\!iS ACTIONS IN CANAl)/\ 

When nn aggr~ga lc asses~ment is not possible. and p;1 r1 icularly when 
there arc outstanding liubili1y issues. the individual asscssrncu1s or trials 
a r~ in a sense a claims program. Though th~ proccduntl details may diiTcr 
from jurisdictiun to jurisdiction.' g~ncrally speaking, the court can 
facili t:lle the de1ennina1ion of:1ny outstandiug individual issues by: 

(a) holding furt her hearings (presided over hy the judge who 
de1crmined the common issues or by ano1her judge of the court); 

(b) appointing one or more persons to conduc1 a rclcrence under the 
rules or court. who wi ll I hen report back to the court:2 and 

(c) wi lh I he consent of the parties. direct thai the issues be Jctennined 
in any other manner. 

The jurisdiction tCl d ire<:t that the issues be determined in any other 
manner wilh the consent oft he pa rriescan be a powerful pro red ura l device. 
Essen~ial ly. 1h~ court is able to resolve outsta lttli ng individual issues by 
employing the mullifariou~ <t nd crea ti ve sclllcmcnt admini ~l ration 
t~chni4ues I hat have b~en tlcvdopctl from the administrat ion of class 
:u.:t iun .set tlements . whil.'h a rc discussed below. 

More useful still is I he robust jurisdit:tion provided to the court 10 give 
any necessary direction relating to the procedure lo r individual assess
ments. 3 In givi og directions. the c0urt shall choose 1 h~ least expensive and 
most expeditious method of determining 1 he issues 1 hat i~ consis1cnt with 
j11sticc to .:lass members and the parties. To 1his end. th~ ~:ourt may 
dispense with ;my prot:edural step that it t.:o nsidcrs unne.:cssa ry. It may 

, \ lh!!tla CJ,,f,\ Pn>rt~rdinf:.' let. S , \ , 201).1. c. C-1 6 5. ~~. 28-l.S; Rrit•sh Culumhta: C!ttn 
Prt~ft'ull''8f ·if I , R S U C J IJ9ft • .: . 5(1, S"' 27-J.J~ Mar~jtolJ:I Tltr Cla,\'5 Prnn:nlilrXJ ki, 
C'.C.S.M . t:. C. UO. ~- ~7 .. J-I~ N"-w Rrun·w.·id:; (/a.tr r mc"l!ftlmg$ ;ttl. R.S.N .n l Ul l. c. 
115 . ... i .2?-J6: l\cwf..:>utKUnrul und Lnbrador: Clou ,.,f'timrs Arr. S N.L 2001. c. C-18. 1. o;.s 
~1~.\4: No\':l SctHi:r Cl£1u PrOi't'C't!liJK~ ,.c,~ S N.S !001. c.:!&. ~ '0-:n: Ontario: Clm·r 
frrwrt•dhtl:,t A,·t. /Y92. S.O. fi.>?2. c. (\, !0. 2.5; Outhcc; ('odt' oj ('f~·tl Prn('(•dur,·, C.Q.L.R. c 
C-~5. tltook IX.""'· 1031·1040: S"'kotchewan: 77,,. C/a~r . lnir>•rs Act. S.S 1001, c. C· 
J ! .U I. u. 2')·.\ 1: / i,•,Jrml Cmut' Rut .. •). SORNf:-1 06. COJU:red J'Uf.;.uant tO Fbfanl ('tiMr~ 
.-lo. K.S C 1911 5. c 1'·7, rr. 299.2S·2ll.,l. 
n~ JUri .... lktion w aprnint 3 tef~re-e d\)~"S not extend w t'ar as((' t1JlpCnnt Snmll C.I~IHllS 
C4)urt JU..I ~t.""~ n.·r,,. rcc~ ~" ord~r lo h~\c th~ pwvincinl j!O\'crnmcnt as-sume the cost ofJ,aytn~ 
the r\'ferec: ll'dlh 1 JJS4747 t immla l11c. (2U01). llol 0 A.('. 144.[21l(12J OJ. N<>. ~5~9 
10111. r>i• ('t. ). rc•..,r<iu~ I ~001 ). 54 0. R. (.1<1) 587.1200 1J O.J . No. :6S I. leave: lo •rll"" I 
rdu,cd <=11•)4). JJ I N K .. 1'1'1 (note 1. (211114) S C.C.t\ . N<> 11 4 (S.C.C ). 
t\l~r1:1: t/m .. 1 fr,_,.,.,.,.'tu.r:~ .f,.l. S ;\ 2UUJ. c.:. C-fl).), "· 1R(2). Hrili~h C'olumllia: ('/,1,\'\ 
,,,.,Wt>t'dmgJ A t:t. R.S.fi.C I ?9tt. c. :'0. -c. 1711): h '' f('(tJ/ nmrf.t Ruks. SOR, 98~ Ulb. r. 
)J.J ~(1.(2); M:.milob:1: 11tc• ChJSS Prot·,•c•rllngf :f rl. C.(".S.M. c. C!JO. s. 27(.2): New 
Brun ~\\ic:k: Clt1,,.., Pnuw·diltJ:~ ~1'1 . R.S N.R. lOll. c 115. "'· 29(2}: Newfoundland :1.ntl 
Labr.tdor: Clas..f An itms .kt. S.N.L.. lcliH. c. C-UI..l. c; . 27(2): No\ a S(,."'ti:t: Clars 
l'roc·et•dm_t,, AN. S.N.S . .2007. c. ~It ..- . JN2); Ontartn: C/au Pron•i•tllOJ:f 4( 1. lfJQ~. S.O. 
1'~2. c. (,, ~. 25(2); Qucttcc· ( 'och' o/' ('hi/ l'rmf'•hm•. <.: Q.L.R. <.' . C.·2S. ar1. Hl\9: 
Sa.,lr:.:Jithewan: TlwCJu,c.~--'oio.n~Act.SS J:ClUI. <· (\J201.s .2\Jll). 
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~1\u authoriT.e any proccdur:tl steps. including steps relating to di.'iCovcry. 
and any sp~ciul rule~. including rules relating to admt~sion of cvtd<'ll~ ami 
llll!:tns of proof. tha t it considcN ~ppropriate. 1 n111s. from ol prrn;edurnl 
persf)e\:tive. the court has a plenury power to develop expeditious method~ 
to determme the merit< and the lluantilictllion ofindivtdual claims in a ~~•Y 
thnt is ton~istent with ju~tice to duu membeN and the parties. 

Distributiu,"' the (lld!(lllcul 

When the court can detenn1ne the damnges in the aggrega te. or aftt:r 
indi\•tdual assessments are completed. then the court must administer the 
di't nbution of the judgment. Again, the court has con~idemble nexibility 
and attlhority in adminbtering the distribution: itmaydtrect :1ny means of 
distribution that it c(ln~ttlers appropriate.' For in>tance, the court may 
order that:h 

(:1) the defendant tli~tributc: the relief (indudmg abatement and 
credit) directly t(l class members by any mcun> authori7.c:d by the: 
wurt: 

(b) the defendant pay the relief into court or some other 3ppropriate 
depo'>itory (until further order of the court): or 

(c) :t third party distribute the relief to class members by .tny me;ut~ 
authorized hy the ~ourt . 

For e1tample. the court may rcwin a thml party to administer the 
jud!!ment (~ub)CCt to court ~upervi~ion). In deciding what order to male. 
the court lllll!)t consider whet her then; is any rea~on why tli~tributton by the 
:r-Aibttt.'l Clctu PtfJ«HIII!I~r ' "· s.,..\ 200'. ~ C·l6 !i.)... 18(\,: bruioth Columhla Clll\\ 

,.,.,...,,.R, l rl. k.S 8(' Ill%. c ~.' 27(2); rr~J..m/ CtWIJ Rlll.s. S01l,9K·III6. I . 
. Ho! !1!121: Manol<>l» · T/11• ('/oJU l'riN'Il'lltn~t Atl. (' ( ' S M c. CI.IO. J . 270). 'lc"' 
Brun<.,.kk: Uu•.• f'rf1<1•c•tll"ll' 11'1. k S N B. 2111 I < I 25. ,.. ::Nt.ll: ,....,foundlotnd and 
luhtudl'tt: f'/~,,1 Auiu.m ,.,,.,, S "'4 I 1n(U, c l·liC I. ~ 27n). No"• Sa.Mt:t Clt~n 
p,,,. ... ,.J;,R~ lr-1. S 'I.S. Z001. "- ~' .. ~ .\lClt Ontln<' Ckut l'rO<n-.lmes At'l. /flO!, S 0 . 
111'12. c 1>. < 2S(JJ, Quch« Ct>dt t>( C'nl/ f'mtrol~trr. C.Q.L R. c C·2S. >II IOJ9: 
S,.,~•~<:h<wln• ,..,.. Ua.u A• "'"'' Act. S S. ~()()I. c. ('·I ~.01. >. 20/(J). 

' i\lb<rt•: Clm11'fiN"''diiiJl> trt. S.i\. 2110.1. c. C-1~ S. • Jl(ll: Rntuh ('olumh~ Cf«« 
l 'mrmlmJ:t Acl. I( S B.C 1'1'16. c ~. • nor. ,,.,~ ml (',.,,,. R11~•. SOR <18-IOC.. r 
~J4.2.'«2Jo M1n1111ba: Tl>t ('/<an l'rcorft'll"'~' l rl. C C S M e <Till. <. ,1\(IJ, New 
l!runNo.-t; <"1~~>< f'rurrn/11~1 1<1. R .$1\ 6 :01 I. c 125. <. .l~t l): Nowfaundl•nd and 
L.&hf.tddr: Cku·t loimu .·ht. ~.N. L. ZCMll. c . C·l~ I. s J\.tl f. No\·a Scellla CIDn 
f>mmvlmg• ""'. S N.S 1007. c 2S. s. ,\6( I). Ontano· ('~"' Prc><WthiiXS ~a. IW!. S.O 
l1192.c li.<.2C)(I);S3<k:n<...,.•n 1,..(/unA<I«JJUAII.SS.ZOOI.e C·I1UI.• 1(1(11. 

• ;\11><11• C'km f'n,.,..,jbiJI• '" SA. 2(01, c ('.II>.S. < 1.1(2): Uruhh Cohmoi>O> C/u.>t 
l'rc""''"lll' Art R S.B.C Ill%. c. SO. c 1)(21: Monll<>ba: /~r ( 'ln.q l't«•rrtlilf'' An 
(.' C.S M. c. ('IJO • ..,J)(lJ: Nell tlrun;wlcl: ChtJS l'rtN rc•,Jing.< A fl. R ~.N 8 201 I < 115. 
<. 1~2). N•"r.,undl•nd ond Lcabrodor Uu." "''""'' Al'l, S N L liMit. c. C'-U I.< 11(2~ 
Nov:t Scn11a· ("lu<t l'tntYttHnr' .frt. S.~S .2007.c.. 23." 'flt2)~ Ont.utu ( /Utf PNtH(Jm~• 
A1·t IWJ SO 1119l.c &_, l(I(~J~Slslat~o.hc-""Jn.; 11tt'("l,t\.' .friHHt.\ kt.S.S.200l.c. C· 
t :tot • 1!1(2t 
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