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PART I - OVERVIEW and STATEMENT OF FACTS  

 

OVERVIEW 

 

1. The Indian Residential School Settlement Agreement (“IRSSA” or “Agreement”) 

specifically provided for five separate mechanisms to address the Indian Residential School 

legacy: 

a) compensation, through the Common Experience Payment (“CEP”) for all those 

who were removed from their families and taken to live at an Indian Residential 

School (“IRS”); 

b) additional compensation, through the Independent Assessment Process (“IAP”) for 

those who were victims of sexual and severe physical abuse, or other wrongful acts 

(as defined) at an IRS; 

c) healing, through the provision of an endowment to the Aboriginal Healing 

Foundation; 

d) funding for commemoration of the legacy of Indian Residential Schools; and 

e) a Truth and Reconciliation Commission. 

 

2. The IAP required the mandatory production of documents by both Canada and claimants 

in each individual IAP claim.1 This appeal concerns the disposition of the documents produced by 

the parties, Canada and each individual claimant, as well as transcripts of hearings and audio 

recordings, decisions and other documents generated in the context of the IAP (“IAP Documents”). 

 

3. More particularly, this appeal concerns the commitment made to every IAP claimant by all 

parties to the Agreement that their stories of what happened to them belonged to them and could 

only be disclosed with their consent. In short, the issue is whether the promise of confidentiality 

negotiated by the parties to the IRSSA and communicated to each IAP claimant is upheld, or 

whether Canada will be allowed to take possession of each claimant’s story in the IAP documents 

and deposit them in Library and Archives Canada (“LAC”) where they ultimately become 

                                                 
1 IRSSA, Schedule D, Appendix VII, VIII, AR Vol III, Tab 19, pp. 28-30 
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available to the public or are disposed without the claimant’s consent at the sole discretion of the 

Chief Archivist at LAC. As the Ontario Court of Appeal stated: 

These appeals raise the question whether the survivors control the stories of their 

residential school experiences or whether others do. Will every survivor’s story be 

preserved – even against his or her wishes and at the risk of future disclosure – in 

government archive? Or is the survivor entitled to decide what happens to the story 

– to share it with others or to take it to the grave?2 

 

4. It is the position of Independent Counsel that, in accordance with the terms of the IRSSA, 

and as directed by Perell, J3 and upheld by the Ontario Court of Appeal4, no IAP Document may 

be deposited in any archive without the express, informed consent of the IAP claimant concerned 

and the anonymization of any personal information in regard to any alleged perpetrators or affected 

parties whose consent has not been obtained. 

FACTS  

 

5. In regard to Appellant’s statement of the facts, Independent Counsel: 

a) admit paragraphs 6, 7, 10-11, 15, 21, 23-27,30-36, 38-59 of Appellant’s Factum; 

b) admit paragraph 8 except for the last sentence as the IAP process was an in camera 

inquisitorial continuing claims process agreed to by the parties and under the supervision 

of the courts; 

c) admit paragraph 9 except that applications were only forwarded to the SAO branch 

of the federal government and the confidential hearing conducted by the adjudicator was 

in camera; 

d) admit paragraph 12 but add that documents were not only created by the IAP, the 

parties were also compelled to produce documents5. In further reply to paragraph 12, the 

description of the “IAP documents” that the Truth and Reconciliation Commission 

(“TRC”) wanted preserved and disclosed for inclusion in the historical record changed 

from the time of the RFD through the hearing before Justice Perell and the hearing in the 

                                                 
2 Fontaine v. Canada, 2016 ONCA 241, para.10 [Reasons, ONCA] AR Vol I, Tab 3, p.85 
3 Fontaine v. Canada, 2014 ONSC 4585, para. 18 [Reasons, Perrel, J.] AR Vol I, Tab 2, p 15  
4 Reasons, ONCA, supra note 2, paras. 75, 211-216, AR Vol I, Tab 3, pp. 142-143 
5 IRSSA, Schedule D, Appendix VII, VIII, AR Vol III, Tab 19, pp. 28-30 
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Ontario Court of Appeal.6 Similarly, Canada has changed its position in regard to which 

documents it wants to retain.7 The Appellant has not set out here which documents it seeks 

to file in LAC; 

e) in reply to paragraph 13, Independent Counsel, agrees with “the need to preserve 

the history of the Residential Schools” which is the mandate of the TRC agreed to by all 

parties to the Settlement Agreement, including Canada but this is completely distinct from 

the IAP. As the Ontario Court of Appeal found, the goal of compensation was addressed 

through the CEP and the IAP and the goal of reconciliation and the creation of a permanent 

historical record was addressed through the establishment of the TRC;8  

f) in reply to para. 14, the Court of Appeal was correct in holding that the ‘granularity’ 

of the individual intimate stories told in confidence are not necessary to preserve a public 

record9;  

g) deny paragraph 16 as the AFN supported Perell, J.’s ruling that the IAP Documents 

should be destroyed; 

h) admit paragraph 17 except for the last sentence as any mention in the IRSSA of the 

application of relevant federal legislation was only in the context of archival and TRC 

documents, not the IAP documents; 

i) admit the first three sentences of paragraph 18 and deny the balance of paragraph 

18, and paragraphs 19 and 20 as the Guide was not part of the IRSSA or the Court Approval 

Orders10; 

j) in reply to paragraph 22, Schedule D and the declaration in the application form 

which are part of the approved IRSSA are clear that the personal information may be shared 

solely for the purposes of the IAP itself. Perell, J. found that the phrase “as required by 

law” referred to exceptional circumstances in which the otherwise prohibited disclosure of 

confidential information might be “required by law” such as in criminal proceedings or in 

imminent child welfare proceedings;11  

                                                 
6 Reasons, Perell, J., supra note 3, para. 120, AR Vol I, Tab 2, p. 31 
7 Affidavit of John Trueman, paras. 77-85 [Trueman Affidavit]; AR Vol VI, Tab 29, pp. 25-27 
8 Reasons, ONCA, supra note 2, paras. 21-23, AR Vol I, Tab 3, pp. 88-89 
9 Ibid., para. 219, AR Vol. I, Tab, 3, p. 144 
10 Ibid., para. 221, AR Vol I, Tab 3, pp. 144-145 
11 Reasons, Perell, J., supra note 3, paras. 316-317, AR Vol I, Tab 2, p. 63 
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k) admit paragraph 28 except that any notice plan, simple or not, must ensure that 

Claimants are fully informed as to the consequences of their consent to have their 

documents archived; 

l) admit paragraph 29 except that the IAP Documents are not under the control of the 

federal government; and  

m) deny paragraph 37 which is legal argument, not fact. 

6. Independent Counsel rely on the following additional facts. 

 

A. The IRSSA 

1) The Settlement Orders 

 

7. The IRSSA is not merely a contract; it forms part of the identical orders of courts in nine 

jurisdictions across Canada. For example: 

 

THIS COURT ORDERS that the Agreement, which is attached hereto as Schedule 

“A”, and which is expressly incorporated by reference into this judgment, 

including the definitions included therein, is hereby approved and shall be 

implemented, in accordance with this judgment and any further order of this Court. 

 

THIS COURT ORDERS AND DECLARES that this Court shall supervise the 

implementation of the Agreement and this judgment and, without limiting the 

generality of the foregoing, may issue such orders as are necessary to implement and 

enforce the provisions of the Agreement and this judgment.12 

 

 

8. Appended to the original Ontario Settlement Approval Order 13 is the material before the 

Court which constituted the IRSSA and was incorporated into the Order. The Court approved 

IRSSA included a draft IAP application form, but no guide. The Guide to the Independent 

                                                 
12 Fontaine et al v. A.G. Canada et al, Order of Winkler, R.S.J., dated December 15, 2006, 

entered March 15, 2007, paras. 12-13 [Settlement Order] (emphasis added); Reasons, Perell, J., 

supra note 3, paras. 158-160, AR Vol 1, Tab 2, p.38 
13 The published version of the Order does not contain the attachments the Court copy with all 

attachments shows that the Guide was never part of the Court Approval Orders. (Respondent’s 

Record Book, Tab 1). The Court Orders for all nine Courts were identical. 
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Assessment Process Application (“Guide”) repeatedly relied upon by the Appellant never was part 

of the IRSSA.14 In fact, the Guide itself states: 

 

There is an official document governing the Independent Assessment Process.  It is 

“Schedule D” of the Indian Residential Schools Settlement Agreement.  […]  If 

there are differences between this Guide and the official document, the official 

document will govern and take priority over this Guide.15 

 

9. The details of the IAP are set out at Schedule D16 of the IRSSA and the details of the TRC 

are set out in Schedule N.17 It is Schedule D which is most pertinent here, but Schedule N must be 

considered because the Appellant intermingles the two. 

 

10. The Courts, in approving the IRSSA, required that certain conditions be fulfilled because 

of the Appellant’s two distinct roles as defendant and as administrator of the IRSSA. Winkler, 

R.S.J. stated “[t]here must be a clear line of demarcation between the defendant as litigant and the 

defendant as neutral administrator”18 and conditioned the approval on the following: 

 

In order to satisfactorily achieve this requisite separation, the administrative 

function must be completely isolated from the litigation function with an 

autonomous supervisor or supervisory board reporting ultimately to the 

courts.  […]   …the requisite independence and neutrality can be achieved by 

ensuring that the person, or persons, appointed by Canada with authority over the 

administration of the settlement shall ultimately report to and take direction, where 

necessary, from the courts and not from the government.19(emphasis added) 

 

11. As a result, administrative neutrality is manifested through the Chief Adjudicator who is 

selected by the multi-party IAP Oversight Committee and approved by the Courts. The Chief 

Adjudicator reports to the Courts, not to the Appellant.20 Aside from certain administrative matters, 

                                                 
14 IRSSA, ss. 1.09, 18.06 AR Vol II, Tab 18, pp. 111, 174; Settlement Order, December 15, 

2006 and Schedules; Reasons ONCA, supra note 3, para. 221, AR Vol I, Tab 3, pp. 144-145 
15 Guide to the Independent Assessment Process Application, AR Vol III, Tab 21, p. 63 
16 IRSSA, Schedule D, AR Vol III, Tab 19, pp. 1-49 
17 IRSSA, Schedule N, AR Vol III, Tab 20, pp 50-61 
18 Baxter et al v. Canada et al, 83 O.R. (3d) 481, [2006] OJ No 4968, para. 37 [Baxter] 
19 Ibid., para. 38 
20 Fontaine et al v. Canada et al, Order of Winkler, R.S.J., March 8, 2007 entered March 16, 

2007, paras. 7-8 [Ontario Implementation Order] 
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the Indian Residential Schools Adjudication Secretariat (“Secretariat”) is under the direction of 

the Chief Adjudicator and is independent of the Department of Aboriginal Affairs and Northern 

Development (“AANDC”).21 This was essential in order to meet the requirements stipulated by 

the Courts for the approval of the IRSSA. 

 

12. The Settlement Agreement Operations Branch (“SAO”) within AANDC fills the role of 

the Appellant as defendant to the IAP claims and is completely separate from the Secretariat.22 

2) The Private In Camera Independent Assessment Process 

a) Application Form 

 

13. The Application Form, unlike any pleading, contains a consent and declaration which must 

be signed by the claimant as a precondition to the claim being accepted into the process.23 

 

14. The first paragraph of the consent and declaration confirms the limited purpose for which 

a claimant consents to allow his records to be gathered – to “allow the government to research my 

claim”. The second paragraph sets out that only the parties to a hearing may have access to a 

claimant’s “personal information”. The third paragraph contains the claimant’s undertaking to 

respect the private nature of any hearing. 

 

15. The IRSSA limits access to the application forms and provides for their destruction except 

that the claimant, Canada and legal counsel may hold them for specific reasons. 24 

 

16. Canada, as defendant, may retain a copy but it is only to be shared with those “who need 

to see it to assist the Government with its defence”. This is far different from a ‘statement of claim’ 

as characterized by Sharpe, JA .25 

                                                 
21 Reasons, Perell, J. supra note 3, paras. 42-45, AR Vol I, Tab 2, p. 20; Reasons, ONCA, supra 

note 2, paras. 167-180, AR Vol I, Tab 3, pp 128-133 
22 Reasons, Perell, J., supra note 3, paras. 47-48 AR Vol I, Tab 2, p. 20; Reasons, ONCA, supra 

note 2, paras. 181-182, AR Vol 1, Tab 3, p. 133 
23 IRSSA, Schedule D, Appendix II, para. (i), AR Vol III, Tab 19, p. 19 
24 IRSSA, Schedule D, Appendix II, para iv, AR Vol III, Tab 19, p. 19 
25 Reasons, ONCA, supra note 2, para. 279, AR Vol I, Tab 3, pp. 165-166 
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b) The Hearing and the Transcript 

 

17. The IRSSA explicitly states that the hearings are in camera and transcripts may be required 

only for specified purposes; namely to assist the Adjudicator in writing the decision if requested 

by the Adjudicator; when required for review of the decision; or if a claimant wants a copy of his 

own evidence for memorialization. A claimant has the option of consenting to deposit his 

transcribed evidence in an archive developed for the purpose.26 

 

18. Transcripts currently exist only for the hearings held prior to 2010 and for hearings after 

2010 where a transcript was requested.27 

c) IAP Decisions Are Redacted 

 

19. A claimant’s right to a copy of his IAP decision is limited to a redacted copy in which any 

information which might identify the alleged perpetrator has been removed. This term of the 

IRSSA goes beyond redaction of names and includes any other evidence which may establish the 

identity of the alleged perpetrator.28   

3) The Resulting Harms of Archiving IAP Documents  

 

20. The raison d’etre of archives is not to keep information confidential forever; their purpose 

is to ensure that information deemed to be of historical value is preserved and made available to 

the public after a prescribed delay as shown in the first two of six stated objects of Library and 

Archives of Canada.29 

 

21. The Privacy Act states that “personal information” does not include information about an 

individual who has been dead for more than 20 years30 and it can thus be accessed under the Access 

to Information Act.31 

 

                                                 
26 IRSSA Schedule D, Section III, para (o); AR Vol III Tab 19, p. 15 
27 Trueman Affidavit, para. 58, AR Vol VI, Tab 29, p. 19 
28 IRSSA Schedule D, Section III, para (o); AR Vol III Tab 19, p. 15 
29 Libraries and Archives of Canada Act, S.C. 2004, c.11, s. 7 [LAC or LAC Act] 
30 Privacy Act, R.S.C., 1985, c. P-21, s. 3 definition of “personal information”, para. (m) 
31 Access to Information Act, R.S.C. 1985, c. A-1 
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22. Claimants filed their applications, produced their medical, psychiatric, employment, 

financial, incarceration and other records and testified in hearings on the basis of signed promises 

by the Adjudicator, their own legal counsel, Canada’s representative and, when in attendance, the 

Church representative, that the IAP was a confidential process and that their stories would not be 

shared with anyone much less made public. 32  The Appellant’s representatives signed these 

promises of confidentiality at over 26,000 hearings held to date. 

 

23. Many claimants come from small communities and even if their names are redacted in IAP 

documents, it will not be difficult for them to be identified by other community members.33 

 

24. The consequences of these painful stories becoming public will be devastating for the 

affected individuals who did not consent to the information becoming public and, in fact, told their 

stories and made their claims on the express promises of all parties at the hearing, including Canada, 

that their stories would be kept completely confidential unless they wished to disclose their story 

in whole or in part.34 

 

25. If the names of alleged perpetrators of student-on-student abuse were to become known in 

the communities, the effects would be to prolong the dysfunction and to create schisms within the 

communities long after the victim and perpetrator have died.35 

 

26. Based on his extensive review of the evidence, Perell, J. found: 

                                                 
32 Affidavit of D.W., paras. 11-13, 16-18; AR Vol IX, Tab 38, pp. 110-111; Affidavit of E.K., 

paras. 13, 15, 16; AR Vol IX, Tab 35, pp. 87-88; Affidavit of Eric Wagner, paras. 7-11, 13, 15; 

AR Vol IX, Tab 34, pp. 75-78; Affidavit of G.C., paras. 13-17, 26; AR Vol IX, Tab 31, pp. 48-

49, 51; Affidavit of Jane Doe, paras. 4-9; AR Vol IX, Tab 33, pp. 65-66; Affidavit of N.B.H. 

paras. 9, 16-18, 23; AR Vol IX, Tab 32, pp. 57-59; Affidavit of Larry Philip Fontaine [Fontaine 

Affidavit], para. 16; AR Vol IX, Tab 36, p. 97; Affidavit of Fred Kelly, para. 14; AR Vol XIII, 

Tab 47, p. 20, Reasons, Perell J., supra note 3 paras. 209-224, AR Vol I, Tab 2, pp. 48-51 
33 Affidavit of Jane Doe, paras. 28-30;AR Vol IX, Tab 33, pp. 69-70; Reasons, Perell J, supra 

note 3, paras. 136-138, AR Vol I, Tab 2, pp. 33-34 
34 Affidavit of E.K., paras. 18, 21, 22; AR Vol IX, Tab 35, pp. 89, 90; Affidavit of G.C., paras. 

6, 25-28; AR Vol IX, Tab 31, pp. 47, 50-51; Affidavit of Jane Doe, para. 26; AR Vol IX, Tab 

33, p. 69; Affidavit of N.B.H., paras. 24, 25, 31; AR Vol IX, Tab 32, pp. 59- 60; Affidavit of C. 

Gilbert, paras. 12-16; AR Vol XIII, Tab 49, pp. 71-72, 
35 Fontaine Affidavit, paras. 15-17, 25-26; AR Vol IX, Tab 36, pp. 97-98, 99-100 
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The prospect that IAP Documents may be archived and potentially disclosed to the public 

has caused severe stress and anxiety to Claimants who fear identification and the revelation 

of intensely private experiences and their feelings to members of their family, community, 

and the public at large. The Claimants are distressed by this prospect, and having regard to 

the various assurances of confidentiality, they regard disclosure as a betrayal and an 

egregious breach of confidence and contrary to the IRSSA.36 

 

27. These findings of fact were upheld by the Court of Appeal37 and not appealed. 

4) The Public Process – the Truth and Reconciliation Commission 

 

28. In contrast to the private and confidential process provided for in the IAP, the IRSSA also 

provided for a public process to promote truth, education, healing and reconciliation. Even though 

the TRC was designed as a public and educational forum, with a mandate to report and to 

eventually archive its materials, the IRSSA also required the TRC to ensure strict protection of 

individual privacy. 

 

29. The IRSSA authorized the TRC to receive statements and documents from former students, 

their families, communities and all interested participants independent of the IAP hearing process, 

to use them subject to privacy issues as set out in the IRSSA, and to archive them. The TRC had 

no power to compel document production. Participation in all TRC events and activities was 

entirely voluntary.38 

 

30. Access to statements made by individuals was restricted except as required by law or with 

the express consent of the individual and for the sole purpose and extent for which the consent is 

given.39 The TRC could not make use of personal information or statements made which identify 

a person, without the express consent of that individual.40  The TRC could not, except as 

required by law, provide to any other proceeding, or for any other use, any personal information, 

statement made by the individual, or any information identifying any person, without that 

individual’s express consent.41 

                                                 
36 Reasons, Perell, J., supra note 3, para. 214; AR Vol I, Tab 2, p. 49 
37 Reasons, ONCA, supra note 2, para. 68-69,AR Vol I, Tab 3, pp. 101-102 
38 IRSSA, Schedule N, s 2(a)-(c) AR Vol III, Tab 20, pp. 51-52  
39 IRSSA, Schedule N, s. 2(g)(emphasis added) AR Vol III, Tab 20, p. 52 
40 IRSSA, Schedule N, s. 2(h) (emphasis added) AR Vol III, Tab 20, p. 52 
41 IRSSA, Schedule N, s. 2(j) (emphasis added) AR Vol III, Tab 20, p. 53 
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31. After the expiration of the TRC’s mandate, anyone affected by the IRS legacy can still file 

a personal statement in the research center, with no time limitation. 42  Some 6,000 people have 

made statements to the TRC.43 

 

32. Canada and the churches were required to provide all relevant documents in their 

possession or control for the use of the TRC, subject to the privacy interests of an individual as 

provided by applicable privacy legislation.44 

 

33. Where privacy interests of an individual exist, subject to government document legislation, 

researchers for the TRC were to have access to the documents, providing privacy was protected.  

There is no public right of access where privacy interests of an individual exist, nor are Canada 

and the churches required to transfer these documents to the TRC – they are only required to allow 

the TRC’s researchers to have access to them providing privacy is protected.45 

 

34. The only link between the private process (the IAP) and the public process (the TRC) in 

the IRSSA is section 11 of Schedule N which concludes: 

Insofar as agreed to by the individuals affected and as permitted by process 

requirements, information from the Independent Assessment Process (IAP), 

existing litigation and Dispute Resolution processes may be transferred to the 

Commission for research and archiving purpose.46 

 

35. The IRSSA required the TRC, at all times to respect the confidentiality concerns of 

participants and comply with privacy laws.47 

 

B. The Ontario Court of Appeal Decision 

1) The Majority Judgment 

36. The majority in the Court of Appeal accepted Perrell’s factual findings, including:  

                                                 
42 IRSSA, Schedule N, s. 10(c), AR Vol III, Tab 20, p. 59 
43 Reasons ONCA, supra note 3, para. 55, AR Vol. I, Tab 3, p. 98 
44 IRSSA, Schedule N, s. 11 (emphasis added) AR Vol III, Tab 20, pp. 59-60 
45 IRSSA, Schedule N, s. 11, AR Vol III, Tab 20, p. 59 -60 
46 IRSSA, Schedule N, s. 11, AR Vol III, Tab 20, p. 59 -60 
47 IRSSA, Schedule N, s. 13, AR Vol III, Tab 20, p. 60  
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a. the IAP Documents contained some of the most private and intimate personal 

information imaginable; 

b. it was very painful and difficult for survivors to describe their claims in public, 

in part because some claimants were abused by other students or became abusers 

themselves; 

c. claimants and alleged perpetrators relied on the confidentiality assurances in the 

IAP and the IRSSA; and 

d. without those assurances, the IAP could not have functioned.48 

 

37. The Court of Appeal also relied on the fact that preservation of records, even in an 

‘anonymized’ form, could potentially result in identification of perpetrators and survivors in small 

Aboriginal communities, causing lasting and irreparable harm to future generations.49  

 

38. The Court of Appeal held that the Supervising judge also found that there was nothing in 

the IRSSA to inform claimants that their documents might be disclosed and he found that they 

were not government documents.50 Canada did not seek leave to appeal any findings of fact.  

 

2) The Dissent of Justice Sharpe 

39. Justice Sharpe mistakenly assumed that IAP claimants were not compelled to produce any 

IAP documents, stating: 

[…] they were of course, required to follow the prescribed procedure to make a 

claim, but it was for them to decide what to submit.  This is quite different from a 

party to litigation being compelled to respond in a pre-hearing discovery process to 

requests from the opposing party for documents or information that they would not 

otherwise reveal.51 

 

40. In fact, under the Settlement Order, Schedule D of the IRSSA: 

[…] This appendix outlines the documents a Claimant must produce, or explain the 

absence of as a condition of proceeding to a hearing with a claim seeking 

particular kinds of compensation with the Compensation Rules.52 

                                                 
48 ONCA Reasons, supra note 2, para. 68, AR Vol I, Tab. 3, p. 101 
49 Ibid., para. 69, AR Vol I, Tab 3, p. 101-102; Fontaine Affidavit, paras. 25-26, AR Vol IX, 

Tab 36, pp. 99-100 
50 ONCA Reasons, supra note 2, para. 70-72, AR Vol I, Tab 3, pp. 102-103 
51 ONCA Reasons, supra note 2, para. 278, AR Vol I, Tab 3, p. 165 
52 IRSSA, Schedule D, App. VII, p.28, AR Vol III, Tab 19, p. 28 (emphasis in original) 
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41. Sharpe JA. premised his findings on his conclusion that the application form in the IAP 

resembles a Statement of Claim and determined that pleadings are not part of the implied 

undertaking. In fact, the application form is a statement of the claimant in writing on specific issues. 

Both its content and the persons who were allowed to see it were limited.53 It is more akin to 

answers to written interrogatories that are part of the discovery process rather than pleadings. 

 

3) The Appellants’ Position at Hearing 

42. Before Justice Perell, Canada conceded that it could contract “for absolute confidentiality 

as might be achieved by private arbitration, [but argued] that in the IRSSA negotiations, the 

potential had not been actualized by the Agreement signed by the parties.” The Supervising Judge 

and the Court of Appeal rejected this interpretation of the Agreement.54 

PART II – RESPONDENTS’ POSITION ON THE ISSUES 

 

43. Respondents’ position on the issues framed by the Appellants is as follows: 

a. The Courts below properly interpreted the IRSSA and the Approval Orders and 

did not engage in “rectification”; 

b. The Court of Appeal was correct in upholding Perell, J.’s finding that the IAP 

Documents were not under the control of a government institution; 

c. The Court of Appeal was correct in upholding Perell, J’s decision that the 

Courts below have jurisdiction to order the retention and destruction of the IAP 

documents. 

PART III – STATEMENT OF ARGUMENT 

 

A. The Standard of Review 

44. The Court of Appeal correctly determined that the Supervising Judge’s contractual 

interpretation of the IRSSA, absent an extricable error in law or a palpable and overriding error in 

the assessment of the evidence, was reviewable on a deferential standard.55  

                                                 
53 Facts, supra, paras. 13-16 
54 Reasons, Perell, J., supra note 3, para. 336; AR Vol I, Tab 2, p. 65 
55 Reasons ONCA, supra note 2, para. 81, 84-97, AR Vol I, Tab 3, pp. 105, 106-110 
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45. Perell, J. carefully considered the factual matrix of both the contents of the IAP Documents 

and the circumstances of their creation, including the devastating impact on the claimants and their 

communities if IAP Documents were disclosed. These findings of fact were upheld by the Court 

of Appeal and not appealed here. He also correctly concluded that the parties to the IRSSA had 

not bargained for the disclosure which would inevitably occur if the Privacy Act, the Library and 

Archives Act and the Access to Information Act (collectively the Government Records 

Legislation”) applied.56 These latter findings were questions of contract interpretation, entitled to 

deference57 and upheld by the Court of Appeal.58 

 

46. The Court of Appeal determined that the issue of whether the Supervising Judge had 

properly applied the factors set out in the test to determine whether the IAP Documents were 

government documents should be reviewed for correctness.59 After undertaking its own analysis, 

the Court of Appeal agreed with the Supervising Judge that the IAP Documents are not government 

documents.60 

 

47. In determining the question as to whether the IAP Documents are under the control of 

Canada, the courts below properly considered “the contents of the records and the circumstances 

in which they came into being”.61 That determination is a question of fact entitled to deference by 

a reviewing court.  

 

48. In determining whether Perell, J. had the jurisdiction to order a notice program and the 

destruction of documents, the Court of Appeal correctly reviewed his decision on the standard of 

reasonableness. 

 

 

 

                                                 
56 Reasons, Perell, J., supra note 3, paras. 209-224, 317; AR Vol I, Tab 2, pp. 48-51, 63 
57 Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 53, para. 50 
58 Reasons, ONCA, supra note 2, para. 97, AR Vol I, Tab 3, p. 110 
59 Ibid., para. 82, AR Vol I, Tab 3, p. 105 
60 Ibid., paras. 180, 197, AR Vol I, Tab 3, pp. 132-133, 138 
61 Canada (Information Commissioner) v. Canada (Minister of National Defence), 2011 SCC 25, 

paras. 23, 64, 48, [National Defence] 
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B. Canada mischaracterizes the Decision under appeal as “Rectification”  

49. The Courts below did not engage in “rectification” of the IRSSA. They were interpreting 

the IRSSA as conditioned by the requirements for administrative neutrality mandated by the nine 

courts which approved the IRSSA. 62  

 

50. The Appellant (the only party to the IRSSA who takes this position) argues that the 

destruction of the IAP Documents is contrary to what was sought in the requests for directions to 

the Court and is at odds with the principles of commemoration and reconciliation.63 Both assertions 

are wrong. 

 

51. First, the TRC Request for Direction specifically asked whether the records could be 

destroyed64 and sought to have all the IAP records transferred to it. The Chief Adjudicator’s 

Request for Direction asked which documents could be disposed of, as well as when and how that 

should happen, seeking the court’s guidance.65 The issue of the destruction of the IAP documents 

was squarely before the Court. 

 

52. Second, the Appellant confuses the five separate mechanisms with distinct objectives in 

the IRSSA to address the legacy of residential schools. The IRSSA is not solely meant to serve the 

purposes of public commemoration and reconciliation. The IRSSA is also specifically designed to 

provide compensation through an in camera process for individuals who suffered  sexual abuse or 

serious physical injury . 

 

53. Appellant’s assertions that the court cannot order the retention and eventual destruction of 

the IAP Documents and that there was no breach of confidence are dependent on the applicability 

of Government Documents Legislation and is contrary to the position of all other parties to the 

Agreement. 

 

                                                 
62 Reasons, ONCA, supra note 2, paras. 170-173, AR Vol I, Tab 3, pp. 129-130 
63 Appellant’s Factum, para. 62 
64 Request for Direction by the Truth and Reconciliation Commission, paras. 3(b), 4(c), AR Vol 

II, Tab 7, p. 3 
65 Request for Direction by the Chief Adjudicator, para. 3(b), AR Vol II, Tab 8, p. 10 
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C. Federal Paramountcy is not in Issue 

54. Appellant argues that this Court’s decision in Lac d’Amiante66 has modified or supplanted 

Andersen and that as a result, to the extent that the implied undertaking rule is provincial law, it 

cannot operate to relieve anyone from its obligations under federal law. It argues the same is true 

of provincial class action legislation. 67 

  

55. First, this issue, not argued in the courts below, requires a notice of constitutional question 

and no such notice was sought by the Appellant who is therefore precluded from making this 

argument.  

 

56. If this Court decides to address this submission, Independent Counsel submits that the 

issue of federal paramountcy does not arise. This is not a matter of federal law prevailing over 

provincial law. It is a matter of whether federal law can prevail over the Constitution Act, 1867.  

This Court has held: 

[…] The superior courts have a core or inherent jurisdiction which is integral to 

their operations. The jurisdiction which forms this core cannot be removed 

from the superior courts by either level of government, without amending the 

Constitution. Without this core jurisdiction, s. 96 could not be said either to ensure 

uniformity in the judicial system throughout the country or to protect the 

independence of the judiciary. Furthermore, the power of superior courts to fully 

control their own process is, in our system where the superior court of general 

jurisdiction is central, essential to the maintenance of the rule of law itself. I discuss 

the contents and contours of the core jurisdiction below.68  

 

57. While it may be difficult to define precisely, “the core jurisdiction of the provincial superior 

courts comprises those powers which are essential to the administration of justice and the 

maintenance of the rule of law”.69   

 

58. Here Canada argues that a court cannot determine what may be done with documents 

produced in confidence as a result of a court order, because only the Chief Librarian and Archivist 

may do so under LAC. 

                                                 
66 Lac d’Amiante du Québec Ltée v. 2858-0702 Québec Inc., 2001 SCC 51 [Lac d’Amiante] 
67 Appellant’s Factum, paras. 115-116 
68 MacMillan Bloedel v. Simpson, [1995] 4 S.C.R. 725, para. 15 (per Lamer, C.J.) (emphasis 

added) [Simpson] 
69 Ibid., para 38 
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59. In Simpson, the majority of this Court determined that depriving a superior court of a “core 

function” by conferring exclusive jurisdiction on an inferior court was a violation of s. 96 of the 

Constitution Act, 1867. If it is unconstitutional to confer exclusive jurisdiction over a core function 

of the superior courts to an inferior court, it is certainly unconstitutional to confer exclusive 

jurisdiction over a core function to an archivist. 

 

D. The Government Documents Legislation Does Not Provide Adequate 

Protection 

60. In determining whether the parties to the IRSSA or the approving courts intended the 

Government Documents Legislation to apply, it is relevant to assess whether that legislation 

provides the agreed upon protection for the privacy of individual IAP claimants. Contrary to the 

Appellant’s assertion (para. 75) it does not. 

 

61. First, 20 years after an individual’s death, the information is no longer considered personal 

information and no longer has any protection. Even if LAC is ‘only’ interested in some records 

such as IAP decisions and settlement packages, those records contain extensive personal 

information including references to medical and psychiatric records, corrections, income and 

social security records, as well as details of the abuse suffered by the claimant and the names of 

alleged perpetrators, many of whom have never been charged or convicted of a crime. This is 

particularly problematic in the case of victims and perpetrators related to student on student abuse 

where the descendants on both sides may well live in the same community.70 

 

62. Justice Perell found as a fact that the consequences of public access to this type of 

information, particularly as concerns incidents of student on student abuse, could have disastrous 

impacts in the communities and would prolong the dysfunction in those communities.71 This 

finding was not appealed. 

 

63. Second, records which are not of “operational value” to the government institution in 

question, may be transferred to LAC or disposed of by any means including the “alienation of the 

records from the control of the government” as agreed upon by the government institution and 

                                                 
70 Fontaine Affidavit, paras. 15, 25-26, AR Vol IX, Tab 36, pp. 97, 99-100 
71 Reasons, Perell, supra note 3, para 214-215, AR Vol I, Tab 2, p. 49 
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LAC. There is no limit on what can be done with the records and there is no requirement that the 

consent and confidentiality provisions in the IRSSA must be respected. 

 

[…] Upon the expiry of a retention period, the next step is the disposition of the 

records. Disposition occurs when the records no longer have any operational value 

for the institution. Disposition may be effectuated through transferral of records to 

LAC, the destruction of the records, the alienation of the records from the control 

of the government, or other manners of disposition as agreed upon between 

AANDC and LAC.72  

 

64. In fact, this occurred when the TRC, a government institution for the purposes of the 

Privacy Act, transferred its records, including archival information obtained from Canada which 

included personal information within the meaning of the Privacy Act, to the National Centre for 

Truth and Reconciliation (“NCTR”), with no guarantee that confidentiality provisions of the 

IRSSA would be respected. Indeed, the NCTR legislation limits the NCTR from making 

agreements to collect records and information with disclosure restrictions:  

However, an agreement may not include a commitment to restrict the disclosure of 

records or information that the Centre receives from the Commission or from a 

party to the Indian Residential Schools Settlement Agreement that is relevant to the 

experience of residential schools, or the impacts or consequences of residential 

schools.73 

 

65. The NCTR Act was not passed until after the hearing before Justice Perell and was therefore 

not available to him. 

 

66. The Government Documents Legislation provides no protection for claimants’ 

information because LAC can dispose of records as it sees fit, including transferring records to 

institutions with no guarantees of confidentiality as required by the IRSSA. 

 

 

 

 

 

 

 

                                                 
72 Affidavit of Tim Eryou, para 18 (emphasis added), AR Vol IX, Tab 41, p. 165  
73 National Centre for Truth and Reconciliation Act, L.M. 2015, c. 2 [NCTR Act], ss. 6(3) 
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E. The Government Documents Legislation is not Applicable to the IAP Documents 

1) The IAP Documents are not Under Appellant’s Control 

67. In order for the Government Documents Legislation to apply, the IAP Documents must be 

“under the control of a government institution”. 74  Appellant’s argument that the implied 

undertaking and the inherent jurisdiction of the court do not oust the “legislative determination of 

control” is misguided. 75  The determination of control is a question of fact, not “legislative 

determination”. Canada has not appealed the findings of fact which formed the basis for the lower 

courts’ conclusion that the documents are not under Canada’s control. 

 

68. In National Defence this Court held that a decision on whether documents are under the 

control of a government institution is a question of fact, and is entitled to deference by a reviewing 

court. As long as the conclusions reached by the courts below on the issue of control were open to 

them on the record and consistent with the IRSSA, which they were, they are entitled to 

deference.76  

 

69. “Possession” and “control” are distinct legal concepts. It is the terms of the IRSSA and the 

orders of the Supervising Courts which determine who may have access to the IAP Documents, 

under what circumstances they may have access, and what may be done with them – in other words, 

who has control of the documents. This was one factor that led the courts below to reject Canada’s 

assertion that the IAP Documents are under the control of Canada – a necessary prerequisite to the 

application of the Government Documents Legislation. Perell, J. correctly interpreted the terms of 

the IRSSA and did not err in fact or law in concluding: 

[…] So, in my opinion, the IAP Documents are not under the control of a government 

institution; rather they are under the control of various supervisory bodies, including 

ultimately the court under the IRSSA.77 

 

70. The majority in the Ontario Court of Appeal upheld Perell, J’s finding on the issue of 

control, although they disagreed with his legal interpretation that the Government Documents 

Legislation could apply during the 15 year retention period. The majority of the Ontario Court of 

                                                 
74 Privacy Act,  ss. 6(3), 7; Access to Information Act, s. 4; Library and Archives Act, s. 2 
75 Appellant’s Factum, paras. 103 and ff 
76 National Defence, supra note 61, paras. 23, 64  
77 Reasons, Perell, J., supra note 3, paras. 59, 319, AR Vol I, Tab 2, pp. 22, 63 
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Appeal was correct in concluding that Government Documents Legislation did not apply to the 

documents at all.78 In doing so, the Court of Appeal pointed out that the IAP was a court-approved 

settlement, not a federal government program, that the Chief Adjudicator is a court-appointed 

officer of the court and that it was vital to ensure that the court, not Canada, was in control of the 

process.79 They concluded: 

This concern is not unique to the settlement.  It arises frequently in the settlement 

of class actions when the defendant is proposed as the administrator of the 

settlement. […]  But in every such case the court approving the settlement has a 

responsibility to ensure that the defendant, qua administrator, is not able to 

manipulate the administration of the settlement for its purposes. 

 

It was because of this concern that Winkler, J. conditionally approved the IRSSA 

in Baxter, at pars. 37 and 38, requiring that the parties ensure Canada could not 

directly or indirectly influence the administration of the IAP. 80 

 

71. The Courts below carefully considered both the contents of the IAP Documents, the 

circumstances of their creation, the devastating impact on the claimants and their communities if 

IAP Documents were disclosed, and the concerns that the Supervising Courts had about 

Appellant’s multiple roles under the IRSSA. They correctly concluded that Appellant was not in 

control of the documents. These findings of fact were not appealed. There was no palpable or 

overriding error of fact and their decisions should be upheld.81 

 

72. Canada may have “possession” of the IAP Documents within the SAO, but that is not 

determinative. The SAO is the government entity responsible for defending Canada at IAP 

hearings and performing Canada’s document disclosure obligations, i.e. Canada qua Defendant. 

As such, Canada, as any defendant, holds the IAP Documents under the equivalent of an implied 

undertaking.82 

 

                                                 
78 Reasons, ONCA, supra note 2, paras. 70, 141-143; AR Vol I, Tab 3, pp. 102, 121-122 
79 Ibid., paras. 168-169, AR Vol I, Tab 3, pp.128-129 
80 Ibid., paras. 170-171; AR Vol I, Tab 3, pp. 129-130 
81 Reasons, Perell, J.,supra note 3, paras. 58-65, 136-145, 209-224, 317, AR Vol I, Tab 2, 

pp.22-23, 33-35, 48-51, 63; Reasons, ONCA, supra note 2, paras. 211-215, AR Vol I, Tab 3, 

pp. 142-143  
82 Reasons, Perell, J., supra note 3, paras. 47, 48, 59, 292, 329, AR Vol I, Tab 2, pp. 20, 22, 59, 

64; Reasons, ONCA, supra note 2, paras. 173-179, AR Vol I, Tab 3, pp. 130-132 
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73. Perell, J. also found that Canada has “possession” through the Secretariat, a branch of 

AANDC for limited administrative purposes, but actually autonomous of Canada for the purpose 

of the IAP’s adjudicative function. At the time of the approval of the IRSSA, the Secretariat was 

not connected to AANDC. When it was later connected solely for administrative purposes, there 

was no suggestion or agreement that that change would impact the IAP Documents held by the 

Secretariat or the role of the Chief Adjudicator who continued to report directly to the court.83 

 

74. Perell, J. found the Secretariat is under the command of the Chief Adjudicator who is a 

court appointed official recruited by the Oversight Committee (“OC”). The majority of the Court 

of Appeal agreed: 

This was confirmed by the IRSSA approval and implementation orders, where were 

designed to give effect to the court’s ultimate control of the IAP, through the Chief 

Adjudicator.   

 

A structure was therefore established to provide the necessary level of autonomy.  At 

the top of the structure is the Chief Adjudicator of the Secretariat, who is an officer 

of the court, appointed pursuant to court order under the IRSSA.  The Chief 

Adjudicator is responsible for the supervision of the IAP and of the adjudicators who 

decided IAP applications.  The Secretariat supports and reports to him.  The Chief 

Adjudicator is accountable to the court.84 

 

2) Different Categories of Documents are Treated Differently in the IRSSA 

 

75. Appellant blurs the distinct objectives of the IRSSA, arguing that it was all structured with 

Government Documents Legislation in mind. While correct in regard to the archival, historical 

documents and statements and documents given to the TRC, it is not true of IAP Documents. The 

different language in Schedule D and Schedule N shows the different treatment of IAP Documents 

from that of TRC Documents. Appellant have no evidence in support of their assertion other than 

some text from the Guide which is not part of the IRSSA or Court Orders.  

 

                                                 
83 Trueman Affidavit, paras. 9-17; AR Vol VI, Tab 29, pp. 5-8; Reasons, Perell, J., supra note 3 

paras. 44, 47; AR Vol I, Tab 2; p.20; Reasons, ONCA, supra note 2, paras. 174-175, AR Vol I, 

Tab 3, pp. 130-131 
84 Reasons, ONCA, supra note 3, paras. 172-173, AR Vol I, Tab 3, p. 130 
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76. The Guide is not official, it “is not part of the IRSSA or the approval order”85; “it was 

prepared to assist claimants in filing their applications”.86 It has no probative value and cannot 

amend the term of the IRSSA any more than the guide to filling out an income tax return can 

amend the Income Tax Act. The Guide itself contains wording showing that it is not an official 

document and that Schedule D of the IRSSA prevails. The Court of Appeal found that the Guide 

provided no information to claimants about the vulnerability of their IAP evidence.87 

 

77. Appellant repeatedly ignores the IRSSA’s distinct treatment of various categories of 

documents and blends the categories of historical, archival and TRC documents with the distinct 

category of IAP documents in order to argue that all documents are in its possession and control.88 

 

78. Appellant confuses the different mechanisms of the IRSSA, in particular the provisions of 

Schedule D – the IAP mandate and Schedule N – the TRC mandate, in an effort to support its 

argument that the parties were aware of, and agreed to, the application of the Government 

Documents Legislation to  IAP Documents. This was not the case, the parties were very careful to 

ensure that different categories of documents would be treated differently and no party agrees with 

Canada’s interpretation. 

 

3) Historical and Archival Documents 

 

79. Historical and archival documents were already under the control of Canada and the 

churches at the time of the signing of the IRSSA. Church documents were to be transferred to 

Canada. As these documents were under Canada’s control, or were to be placed under Canada’s 

control, the Government Documents Legislation applies. 

 

80. As a result, in searching for and disclosing information contained in the archival documents 

verifying the claimant’s attendance at a school, and in providing information about alleged 

                                                 
85 Ibid., para. 224, AR Vol I, Tab 3, pp 145-146 
86 Ibid., para. 39, AR Vol I, Tab 3, pp. 93 
87 Ibid., para. 225, AR Vol I, Tab 3, p. 146 
88 Appellant’s Factum, paras. 18, 62 79-80, 97,118 
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perpetrators, Canada is required to redact the names of other students or other individuals named 

in the documents in accordance with the Privacy Act.89 

 

81. This is the only reference to the Government Documents Legislation in the entire IAP 

process set out at Schedule D of the IRSSA and it is only for the purpose of verifying a claim that 

the claimant signs a release in the application form allowing that research to take place. 

 

82. The first three paragraphs of s. 11 of Schedule N of the IRSSA also set out how historical 

and archival material may be accessed by the TRC. The provision of these documents to the TRC 

is subject to the privacy interests of an individual as provided by “applicable privacy legislation”.90  

 

83. The IRSSA acknowledges that the Government Documents Legislation applies to 

historical and archival documents in the possession of the Appellant when research is conducted 

in those documents, whether for the purposes of obtaining information for an IAP Claim, or for 

use by the TRC.  

 

 

 

4) Statements and Documents Gathered Within the Context of TRC Events 

84. The second category of documents and information subject to the Government Documents 

Legislation are documents given to the TRC and statements made by individuals, generally at TRC 

events because the TRC was a “Government Institution” within the meaning of the Privacy Act.91 

 

85. Although the TRC was specifically mandated to collect these statements, it could not use 

or permit access to an individual’s statement made in any TRC process except with the express 

consent of the individual and only for the sole purpose and extent for which consent was granted.  

Nor could it make use of personal information or of statements made which identify a person 

without the express consent of that individual, record the names of person identified as having 

committed some wrongdoing unless that person has been convicted for the alleged wrongdoing or 

                                                 
89 IRSSA, Schedule D, Appendix VIII, 3rd paragraph, AR Vol III, Tab 19, p. 30 
90 IRSSA, Schedule N, s. 11, AR Vol III, Tab 20, pp. 59-60  
91 Privacy Act, Schedule “Other Government Institutions” 
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provide any personal information, statement made by the individual or information identifying any 

person for any other use without that individual’s express consent.92 

 

86. As the TRC process was entirely voluntary, and people could choose how much they told, 

there was less of a privacy concern for those who disclosed to the TRC. The evidence is that many 

IAP claimants chose not to make a statement to the TRC and when they did, they disclosed only 

what they wanted.93 Nonetheless, consent of the individual concerned was required for the TRC 

to be able to use any of the material. In addition, the protection for alleged perpetrators took the 

form of forbidding the TRC from even recording their names, unless they had already been 

convicted.  

 

5) The IAP Documents 

87. The third category of documents is the IAP Documents at issue here. Each type of IAP 

document is subject to specific IRSSA conditions which Appellant consented to in the Settlement 

and Implementation Orders. The Courts below found the IAP Documents are under the control of 

the Chief Adjudicator who is overseen by the Court.94 

In my view, the IAP documents are under the court’s control, but not under 

AANDC’s control. They are not government records. While possession may often 

suffice for control, this is not always the case. When the government is in 

possession of records only as a result of litigation, and is constrained in its use of 

those records by the court process or a specific court order, those records are not 

under the control of a government institution.95 

 

a) The Application Form 

88. The process requirements in regard to application forms are set out in Schedule D. App. II, 

para. iv. Copies of the application form are to be made only when absolutely necessary and all 

copies other than those held by the government are to be destroyed at the conclusion of the matter 

unless the claimant asks that others retain a copy or counsel is required to retain a copy to comply 

                                                 
92 IRSSA, Schedule N, s. 2(g) (h), (i), (j), s. 10(C) AR Vol III, Tab 20, pp. 52-53, 59 
93 Reasons ONCA, supra note 3, para. 55, AR Vol I, Tab 3, p. 98; Affidavit of Jane Doe, paras. 

17-22, AR Vol IX, Tab 33, pp. 68-69; Reasons, Perell, J., supra note 2, paras. 136-137, AR Vol 

I, Tab 2, pp. 33-34 
94 Reasons, ONCA, supra note 3, para. 178, AR Vol I, Tab 3, p. 132 
95 Ibid., paras. 142, AR Vol I, Tab 3 pp 121-122 
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with professional obligations.96 Canada is not the only party which can or must retain a copy, and 

its right of retention does not ground an entitlement to archive the application. 

89. The retention of the application form by Canada or by any other person is conditioned by 

the other provisions of App. II. Canada and the churches can only share the application with those 

who need to see it to assist them with their defences. 97  It is clear that Canada receives the 

application form in its capacity as defendant to the IAP Claims. 

 

90. The third bullet encompasses Canada, the churches and “each person” with whom the 

application form is shared. The reference to counsel for any party shows that the third bullet goes 

beyond Canada and the churches. The plain meaning of “each person” includes counsel for any 

party and also anyone who may be asked by the claimant to retain a copy. All must agree to respect 

its confidentiality.98 

 

91. Canada and the churches are thus precluded from sharing the application forms with 

anyone other than those who need to see it to aid in their defence. Lawyer-client confidentiality 

precludes legal counsel for any party from sharing it with anyone. Any person who is asked by a 

claimant to retain a copy is also required to respect its confidentiality. No provision in the IRSSA 

allows or even envisions the possibility of archiving  an application form without claimant consent 

in any archive where it may eventually be accessed by anyone other than those mentioned in this 

paragraph99 – the opposite is true. Access to the application forms is severely restricted. The logic 

behind this provision is that the application forms contain information which has not been tested 

or verified in any way and they may contain errors which could be prejudicial to innocent people, 

their descendants or their communities.100  

 

92. If this Court finds that application forms may be archived, the IRSSA requires, as the courts 

below found, that this can only be done with the claimants’ consent and all references to other 

people must be anonymized. 

                                                 
96 IRSSA, Schedule D, Appendix II, para iv, AR Vol III, Tab 19, p. 19 
97 IRSSA, Schedule D, Appendix II, para iv, AR Vol III, Tab 19, p. 19 
98 IRSSA, Schedule D, Appendix II, para iv, AR Vol III, Tab 19, p. 19 
99 IRSSA, Schedule D, Appendix II, para iv, AR Vol III, Tab 19, p. 19 
100 Fontaine Affidavit, paras. 15, 25, 26, AR Vol IX, Tab 36, pp. 97, 99-100 
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b) Audio Recordings and Transcripts of Hearings 

93. In Schedule D, under the section entitled “Privacy”, there are two paragraphs which must 

be read together. The first states that hearings are closed to the public and that all parties are 

required to sign agreements to keep information disclosed at a hearing confidential, except their 

own evidence, or as required within this process or as required by law.101 

 

94. The second paragraph deals with audio recordings and transcripts. Proceedings are to be 

recorded specifically for the purpose of being transcribed: 

a. if an adjudicator requires a transcript to facilitate report writing;  

b. if a transcript is required for a review; or 

c. if a claimant requests a copy if his own evidence for memorialization or if 

he wants the transcript deposited in an archive developed for that 

purpose.102 

 

95. Proceedings are recorded only for the limited purposes of providing transcripts for the 

listed instances. The IRSSA did not allow recordings for archival purposes. Under the Court 

Settlement orders, audio recordings can therefore not be deposited in an archive by anyone – not 

even by claimants. 

 

96. This corresponds to general practice in Canadian courts which does not allow public access 

to audio recordings of any court proceedings except under limited circumstances and there is no 

public access to recordings of in camera or private proceedings.103   

 

97. If audio files of IAP hearings were archived where they will eventually be accessible, it 

would defeat the whole purpose of the private, in camera IAP as ordered by the supervising courts. 

 

                                                 
101 IRSSA, Schedule D, II, (o)(i), AR Vol III, Tab 19, p. 15 
102 IRSSA, Schedule D, II, (o) (ii), AR Vol III, Tab 19, p. 15 
103 Ontario Courts of Justice “Policy Regarding Access to Digital Audio Recordings”, paras. 2-3; 

Superior Court of Justice/Ontario Court of Justice “Undertaking to the Court for Access to 

Digital Court Recordings”; Supreme Court of British Columbia, Court Records Access Policy 

pp. 27-32 
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98. As for transcripts, only a claimant is able to request that a transcript be deposited in an 

archive and then only with the consent of “all affected individuals”. Any transcript deposited, even 

with the claimant’s consent, would have to be redacted and anonymized. The courts below 

correctly enforced the terms of the IRSSA to require redaction, without which no IAP Documents, 

including transcripts, can be deposited in an archive.104 

 

c) IAP Decisions 

99. Again, under the heading of “Privacy”, the IRSSA makes specific provisions to ensure 

confidentiality of decisions.  Claimants are to receive a copy of the decision which must be 

redacted to remove “identifying information” about alleged perpetrators. The redaction of 

identifying information requires more than the removal of the name, it also requires removing any 

information which could be used to identify the individual.105 This ensures that the identity of the 

alleged perpetrator cannot be disclosed to third parties, even inadvertently.  

 

100. In summary, unlike historical and archival documents or TRC documents, the IAP 

Documents are not subject to the Government Documents Legislation because they are not under 

the control of a government institution. They are under the control of the Chief Adjudicator who 

answers to the Courts or they are held by the SAO as defendant. This is why the IRSSA has 

specifically provided for each type of IAP Document. 

 

F. Filing the IAP Documents in an Archive Without Consent Would Breach the 

Supervisory Courts’ Orders Requiring an In Camera Process 

 

101. Canada signed and consented to court approval of a settlement that provided for, amongst 

other things, a closed, confidential (in camera) process for the adjudication of individual claims.106 

 

102. The terms of this Agreement which settled thousands of claims and multiple class action 

lawsuits were incorporated into the orders of the nine supervising courts, thus creating a court-

ordered in camera process for the adjudication of individual IAP claims. 

 

                                                 
104 IRSSA, Schedule N, s. 2 (h) (i) (j), s. 11, AR Vol III, Tab 20, pp. 52-53, 59-60 
105 IRSSA, Schedule D, II (o), AR Vol III, Tab 19, p. 15  
106 Ontario Settlement Approval Order, introductory paragraph. 
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103. For over ten years, Canada has attended hearings of each of those claims (to date, more 

than 26,000) and its representatives have signed a confidentiality agreement at each hearing. 

Canada also heard adjudicators give ‘iron-clad’ guarantees of confidentiality to claimants for years 

without objection. 

 

104. Notwithstanding its conduct since the signing of the IRSSA, Canada now argues that it is 

entitled to deposit in its public archives, the documents produced for and generated by the IAP, 

which will eventually be made available to the public thereby negating its signed promises and the 

whole point of providing for closed, confidential hearings for the IAP which was to encourage 

class members to come forward with their claims.107 

 

105. Canada argues that it is entitled to do this without the consent of any of the other Parties to 

the Agreement, without the approval of the supervising courts and, most significantly, without the 

consent of the claimants and other individuals affected.  

 

106. In other words, after negotiating the IRSSA, signing the IRSSA, consenting to nine 

different court orders approving the terms of IRSSA including those relating to the closed and 

confidential nature of the IAP hearings, and signing more than 26,000 confidentiality agreements, 

Canada now argues that it is prevented by its own legislation (the Library and Archives Act) from 

respecting the confidentiality of the IAP hearings, because it could not “contract out” of that 

legislation. This is in contrast to Canada’s concession before Perell, J. that they could do just 

that.108 As Justice Hugessen remarked in the context of documents obtained in discovery: 

It is also disturbing that the Department of Justice has apparently chosen to wait 

until this time to raise its alleged obligations under the National Archives of Canada 

Act. If, as Mr. Lester contends, those obligations operate to prevent Justice lawyers 

from returning or destroying documents obtained in the discovery process, it seems 

to me that they had a clear obligation to make that fact known at the beginning of 

the process […].109 

 

 

107. Canada’s argument leads to one of two conclusions: 

 

                                                 
107 Reasons, Perell J., supra note 2,  para.227, AR Vol I, Tab 2, p. 51 
108 Ibid., para. 336, AR Vol I, Tab 2, p. 65 
109 Andersen Consulting v. Canada [2001] 2 FCR 324, para. 11 [Andersen] 
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a) either Canada misled the courts and the IAP claimants when seeking approval of the IRSSA 

in that it never intended to maintain the confidentiality of the IAP hearings, which would 

breach the honour of the Crown and is not to be presumed; or 

b) when seeking the approval of the IRSSA, Canada did intend to maintain the confidentiality 

of the IAP but has now changed its position. 

 

108. Either way, Canada’s argument here ignores the fact that the IRSSA is a court ordered 

settlement approved by nine Superior courts. Canada’s argument thus requires this Court to find 

that the nine court orders incorporating the IRSSA, which established the IAP as a closed, 

confidential process, are of no binding force and effect. It is noteworthy that no other party to the 

IRSSA, all of whom supported the Court Orders agrees with Canada’s interpretation in this Court 

or any of the lower Courts. 

 

109. Upholding Canada’s arguments undermines the ability of any court to order an in camera 

process in which Canada is involved with any assurance that the privacy and confidentiality sought 

would be respected and enforceable. 

 

110. Canada’s argument has two branches. The first is that the courts “cannot create the context 

that is relied on to assert that an entity is not a government institution”.110 This necessarily calls 

into question the courts’ jurisdiction to order that the Secretariat and the Chief Adjudicator are 

independent of AANDC for the purposes of administering the IAP and carrying out its adjudicative 

functions. The second is that, when the government qua defendant (here the SAO) receives 

information in a confidential, closed process, it cannot nor is it obligated to keep the information 

confidential.111 

 

111. Canada not only challenges the powers of the nine supervising courts to determine the 

manner in which this class action lawsuit settlement is to be implemented; it questions the extent 

to which any court order such as an order for an in camera hearing on an issue, a sealing order or 

any other order aimed at maintaining confidentiality of information will bind Canada. 

 

                                                 
110 Appellant Factum, para. 96 
111 Ibid, para. 117 
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112. Appellant argues that the courts below could not rely on the orders of the supervising courts 

ensuring the independence of the Chief Adjudicator and the administration charged with the 

carriage of the IAP, in order to find that the Chief Adjudicator and the Secretariat were independent 

of the government.  It argues that “the determination of what is a “government institution” or a 

“government record” for the purposes of the application of federal legislation should not be 

contingent on a context created by a court order”.112  

 

113. In other words, Canada argues that the nine supervising courts had no power to order that 

the IAP actually be independent, private and confidential as provided for in the IRSSA and agreed 

to by all parties, including Canada. It does not dispute the courts’ concern about the multiple roles 

that Canada played in the implementation of the IRSSA; it argues that, despite such concerns, the 

courts had no jurisdiction to ensure that the IAP functioned in a truly independent manner. 

 

114. Yet Canada, as a signatory to the IRSSA, actively supported and sought the terms of the 

orders of the supervisory courts and attorned to their jurisdiction to oversee the implementation of 

the IRSSA, including the creation of an independent Chief Adjudicator. 

 

115. Even without Canada’s attornment to the supervising courts’ jurisdiction, there is no doubt 

that the supervising courts have both statutory and inherent, “broad discretionary powers to 

manage the proceedings to ensure their “fair and expeditious determination”.113 In Endean, which 

was also a class action lawsuit against amongst others, Canada, Cromwell, J. held: 

The object and scheme of the Acts also support this broad interpretation of s. 12 of the Acts.  

[…] class proceedings are intended to improve access to justice through the efficient and 

judicially economical disposition of litigation. […]114 

 

116. The breadth of s. 12 of the Class Proceedings Act115 in Ontario and British Columbia 

reflects the court’s inherent power to control their processes in the interest of justice and where an 

equivalent statute does not exist, reference is made to the inherent jurisdiction of the courts.116 

 

                                                 
112 Ibid, para. 96 
113 Endean v. British Columbia, [2016] 2 S.C.R. 162, para. 29 [Endean]  
114 Ibid., para. 30 
115 Class Proceedings Act, R.S.B.C. 1996, c. 50, s. 12; Class Proceedings Act, 1992, S.O. 1992, 

c. 6, s. 12 
116 Endean, supra note 113, para. 62 



30 

 

117. The nine supervising courts ordered measures to ensure that the IAP would be administered 

by an independent Chief Adjudicator supported by an independent Secretariat to implement the 

IAP as an “efficient and judicially economical disposition of litigation.”  

 

118. Canada’s argument that the nine supervising courts did not have jurisdiction to ensure the 

independent administration of the IAP because that would mean that documents produced or 

created for the IAP would not be subject to the LAC Act, puts the cart before the horse. A statute 

setting out what is to be done with documents under government control cannot create a barrier to 

the courts’ jurisdiction to ensure the independence of a claims process even where that results in 

the documents at issue not being government documents. 

 

119. The courts’ supervisory jurisdiction and broad, discretionary powers to oversee the IRSSA 

continue throughout the stages of the proceeding until a final disposition, including the 

implementation of the administration of a settlement or, where applicable, a resolution of all 

individual issues.117 

 

G. The Implied Undertaking is Binding on Appellant 

120. The Appellant argues that the implied undertaking rule and the inherent jurisdiction of the 

court do not “oust the legislative determination of control”. This argument misstates the issue. 

 

121. The LAC Act does not determine who has control of any given documents. It only sets out 

what may be done with the documents after it has been determined that they are under government 

control. The threshold question of whether the documents are under the control of Canada is a 

question of fact.118 

 

122. The majority on the ONCA found, as fact, that the SAO only had possession of IAP 

Documents in its role as defendant in the IAP.  The courts below then found that, as a litigant, the 

SAO’s possession of information and documents was limited to the purpose for which they were 

                                                 
117 Fantl v. Transamerica Life Canada 2009 ONCA 377, para. 39; leave to appeal denied [2016] 

S.C.C.A. No. 448 
118 National Defence, supra note 61, paras. 23, 64 
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provided – to litigate IAP claims.  This is based on the courts’ inherent jurisdiction and on the 

rationale underlying the implied undertaking rule.119  As Strathy, C.J.O. stated120: 

 

To protect privacy and prevent improper uses, the court exercises its inherent 

jurisdiction to control documents and its own process in a variety of ways, 

including issuing publication bans, holding hearings in camera, sealing  

information in court proceedings, and enforcing the implied undertaking rule. 

 

The point is this: to ensure access to justice, protect the rule of law and preserve 

the integrity of the administration of justice, the court always maintains control 

over information and documents obtained or originating because of its process. 

When that control is exercised, it constrains others’ possession of such 

 documents. 

 

123. After reviewing the underlying rationale for the rule, Strathy, C.J.O. concluded: 

In my view, the application of the broader principle underlying the implied 

undertaking rule is the relevant legal constraint. Having obtained the IAP 

Documents through a court-controlled process, the SAO could only use those 

documents for the purpose of that process, and when the process had run its course, 

the documents had to be returned or destroyed. Its possession of the documents was 

always constrained by the court’s inherent jurisdiction and the principle underlying 

the implied undertaking.121 

 

124. Appellant’s argument, taken to its logical conclusion, means that the LAC Act precludes 

the courts from having jurisdiction to control documents and their own processes, including issuing 

publication bans, holding hearings in camera, sealing information in court proceedings, and 

enforcing the implied undertaking rule. Appellant’s argument would have the Librarian and 

Archivist determine the courts’ ability to act in these matters – clearly a result which goes far 

beyond the legislative purpose of the LAC Act.  

 

125. It was open to the nine courts approving the terms of IRSSA to order the independence and 

privacy of the IAP hearings, despite the general rule regarding the openness of legal proceedings: 

Only exceptional grounds such as, for example, the interest of one party in 

protecting trade secrets or specially privileged information, such as professional 

privilege or in camera hearings concerning individuals’ conditions, will result 

                                                 
119 Reasons, ONCA, supra note 3, paras. 181-183, AR Vol I, Tab 3, pp. 133-134 
120 Ibid., paras. 188-189, AR Vol I, Tab 3, p. 135 
121 Reasons ONCA, supra note 3, para 196, AR Vol I, Tab 3, p 138 
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in the court maintaining the partial or complete secrecy of certain information, 

during the trial and in the court records.122 

 

126. The only case to consider the role of LAC in relation to the implied undertaking rule is 

Andersen. In that case, the court found that the documents and information were not in the 

government’s control “because the latter’s possession of it is constrained and restricted by law.”123 

 

127. Sharpe, J.A., in dissent, determined that the implied undertaking rule does not apply to the 

IAP Documents because he erroneously found that the IAP claimants had a choice of what 

documents to submit when in fact they were required to submit all ‘mandatory documents’ in order 

to even participate in the IAP process. There is nothing voluntary about the document disclosure, 

contrary to Sharpe JA’s finding.124 This error of fact led him to conclude that Canada did not obtain 

documents from the Claimants by way of “court compelled discovery of documents, which 

information could not otherwise have been obtained by legitimate means independent of the 

litigation process”125 In this case the nine supervising courts approved, inter alia, the mandatory 

requirement for claimants to produce documents. 

 

128. The majority in the Ontario Court of Appeal referred to Andersen this way: 

[163] In Andersen Consulting, a decision relied upon by the Supervising Judge, 

Hugessen J. of the Federal Court held that the National Archives of Canada Act did 

not prevent an order for the disposal of records obtained by Canada through 

litigation.   

 

[164] He distinguished the case before him from other cases that had found 

documents to be under government control, despite expectations of confidentiality.  

In the case before him, the law itself, through the implied undertaking rule imposed 

a condition on the documents before they came into the possession of the 

government.  That rule, derived from the court’s inherent jurisdiction, bound the 

government to deal with the documents only as permitted by the undertaking.  The 

documents were not therefore under the government’s control.126 

 

                                                 
122 Lac d’Amiante, supra note 66, para. 43 
123 Andersen, supra note 109, para. 17(emphasis added) 
124 Reasons, ONCA, supra note 2, para. 278, AR Vol I, Tab 3, p. 165; Schedule D, Appendix 

VII, AR Vol. III, p. 30 
125 Goodman v. Rossi (1995) CanLII 1888 (Ont. CA) pp. 363-364 
126 Reasons, ONCA, supra note 2, paras. 163-164, 195-197, AR Vol 1, Tab 3, pp. 127-128, 137-

138 
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H. Filing the IAP Documents in an Archive Without Consent Would Constitute a Breach 

of Confidence 
 

129. Courts to date have treated the issue of confidentiality of documents according to the 

context in which the issue arose. For example: 

a. Where there is no court requirement for confidentiality, either by court order 

or arising from the inherent jurisdiction of the court such as the implied undertaking 

rule, and there is no statutory requirement for disclosure, a disclosure of 

information given in confidence constitutes a breach of confidentiality127; 

b. Where there is a conflict between two statutes, one requiring disclosure and 

one providing for confidentiality in certain circumstances, a reasonable expectation 

of confidentiality may arise and disclosure may constitute a breach of 

confidentiality, depending on the circumstances and on whether the information 

sought falls within a statutory exemption128; 

c. Where a statute allows for or requires disclosure, and there is no protective 

court requirement for confidentiality, the information may be disclosed and there is 

no breach of confidentiality129; 

d. Where there is a protective court requirement for confidentiality, 

particularly where it precedes the exchange of information, and a statute allows or 

requires disclosure, the court order prevails and disclosure would constitute a 

breach of confidentiality.130 

 

130. Filing the IAP Documents in an archive without consent would be a breach of confidence 

even if they were under government control. Perell, J. correctly found the following facts which 

Canada has not appealed: 

There is certainly no express language in the IRSSA that told the Claimants and 

Defendants that in addition to necessary and predictable exceptions to confidentiality 

for criminal proceedings and current; i.e. imminent, child welfare proceedings, their 

                                                 
127 Lac Minerals Ltd. v. International Corona Resources Ltd. [1989] 2 S.C.R. 547; M. (A.) v. 

Ryan, [1997] 1 S.C.R. 157 [Ryan] 
128 Canadian Imperial Bank of Commerce v. Canada (Human Rights Commission), 2007 FCA 

272 [CIBC]; Lavigne v. Official Languages Commissioner, [2002] 2 S.C.R. 773, para. 60 
129 Brookfield Lepage v. Canada, 2003 FCT 254 
130 Andersen, supra note 109, para. 17 
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IAP Documents would be archived at LAC, where pursuant to s. 8(3) of the Privacy 

Act their personal information may be disclosed in accordance with the regulations 

to any person or body for research or statistical purposes.  This is not the high degree 

of confidentiality that the parties bargained for.131 

 

131. The parties to the IRSSA, including Appellant, agreed that the IAP was to be an in camera 

process and specified the way in which the documents, including IAP Documents, are to be 

handled, who may have access to them and the limits on what may be done with them. The parties, 

including Appellant, further agreed that if, and only if, the necessary consents were obtained, 

transcripts could be filed, not in LAC, but in an archive developed for the purpose.132 These 

undertakings were made part of the court orders approving the Agreement which orders were made 

prior to the disclosure or creation of the IAP Documents. The courts below correctly found that 

the parties to the IRSSA bargained for the confidentiality of the IAP and that no documents could 

be filed in an archive without the consent of the claimants.  

 

132. Perell, J. found that had the IAP Documents formed part of an ordinary court record they, 

“without doubt” would have been sealed by court order. He noted that sealing orders are justified 

to protect, inter alia, the privacy of victims of sexual assault and that, once sealed, they would 

never be unsealed. He concluded that they certainly would not be unsealed so that Canada could 

deliver copies of IAP Documents to LAC where, among other exceptions, an individual's personal 

information may be disclosed for research purposes 110 years after the birth of the individual. 133 

Relying on this Court’s decision in Lac Minerals, he found that the deposit of the IAP Documents 

in an archive without the claimant’s consent would constitute (amongst other things) a breach of 

confidence. 134 

 

133. It is important to distinguish cases under the Access to Information Act from the case here.  

In those cases, the issues revolve around the interplay between a right claimed to access 

information and the specific exemptions from disclosure usually under the Privacy Act.  That is 

not the situation here. There is no requirement for disclosure of information under the LAC Act; 

                                                 
131 Reasons, Perell, J., supra note 3, para. 317, AR Vol I, Tab 2, p. 63 
132 IRSSA, Schedule D, III, (o) ii, AR Vol III, Tab 19, p. 15 
133 Reasons, Perell, J., supra note 3, paras. 355-356, AR Vol I, Tab 2, pp. 69-70 
134 Ibid., para. 357, AR Vol I, Tab 2, p. 70 
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there is only an archivist’s discretion as to whether documents should be archived or otherwise 

disposed of juxtaposed against the obligation of confidentiality based on the negotiated terms of 

the IRSSA enforced by the orders of the supervisory courts. The question here is whether the 

discretion given to the archivist under the LAC Act prevails over the court-ordered confidentiality. 

 

134. There is little case law on the LAC Act and courts have warned against applying cases on 

the notion of “control” in the   Act or the Access to Information Act to instances where it is the LAC 

Act at issue, as it is here. 135  

 

135. Cases relied upon by Appellant concerning the Access to Information Act or the Privacy 

Act are distinguishable from this case in that the information at issue was not the subject of a court 

order requiring privacy and confidentiality.136 Nonetheless, even without such a court order, when 

information is communicated in the expectation it will be kept in confidence, courts have found 

that disclosure under the ATIA, may be precluded even where the party objecting to disclosure has 

been put on notice that there may be a requirement to disclose: 

The second reason given, that the Commission put the CIBC on notice of its view 

that it could be required to disclose the information, is, with respect, unpersuasive.  

The CIBC’s view of its rights and obligations under the ATIA does not become 

unreasonable simply because the Commission takes a different view of its own 

obligations under that Act.137 

 

136. In CIBC, the issue was a conflict between confidentiality provisions in two laws. The Court 

decided that CIBC had a reasonable expectation that the information in the documents in question 

would remain confidential despite this conflict and despite having been warned of the possible 

statutory requirement for disclosure. 

 

137. Here, Canada argues that IAP claimants, whose knowledge of the law is generally much 

less sophisticated than the CIBC’s, had adequate notice that there might be a requirement for 

archiving in LAC leading to eventual disclosure of their private information, relying solely on an 

unofficial Guide which states that Schedule D of the IRSSA prevailed over the Guide – far less 

persuasive than the conflicting legislation in CIBC. 

                                                 
135 Andersen, supra note 109, para. 15; see also CIBC, supra note 128, para. 39  
136 Andersen, ibid., para. 17 
137 CIBC, supra note 128, para. 63 
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138. Based on the provisions of the IRSSA and the multiple assurances of confidentiality they 

were given by the parties to the Agreement and by the orders of the supervising courts, claimants 

had a reasonable expectation that the information contained in the IAP Documents would remain 

confidential. Filing of the IAP Documents in an archive where they will eventually become 

available to the public without the claimants’ consent would be a breach of confidence as found 

by the courts below. 

 

I. The Supervisory Judge had Jurisdiction to Order Destruction of the IAP Documents 

139. The order to destroy IAP documents which claimants had not consented to have archived 

is the appropriate remedy. This flows from the lower courts’ findings that the parties to the IRSSA 

had agreed that the IAP would be private and confidential and that documents could only be filed 

in an archive with claimants’ consent and redaction of other persons’ personal information:  

Having found that the IAP was intended to be private and confidential, and that 

claimants and alleged perpetrators were given assurances of confidentiality the 

Supervising Judge was entitled to develop a process to give effect to those intentions 

and assurances, to protect vulnerable class members from re-victimization and to 

preserve the integrity of the IAP.  In crafting a remedy, he was entitled to consider 

what the claimants were told, in the Guide or elsewhere, about the disposition of their 

records. 

 

In my view, the Supervising Judge’s order was a reasonable response, harmonious 

with the IRSSA, to an administrative gap over what to do with highly-sensitive 

documents after their intended use had been fulfilled.138   

PART IV – COSTS 

 

140. The Respondent, Independent Counsel, seeks costs in this Court in any event of the cause. 

Independent Counsel are the only party who has participated in this hearing on behalf of individual 

IAP claimants. Without Independent Counsel, this Court would not have the benefit of legal 

counsel whose sole role in the IRSSA is the representation of IAP claimants in the IAP process. 

 

141. The role of Independent Counsel in this case at all three court levels is evidenced by the 

fact that we tendered evidence of individual claimants as well as the affidavit of the representative 

                                                 
138 Reasons, ONCA, supra note 2, paras. 214-215, AR Vol I, Tab 3, pp. 142-143 
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plaintiff, Larry Philip Fontaine. 139  The Ontario Court of Appeal allowed our appeal on the 

application of the decision to the ADR records as well. 

 

142. Furthermore, Independent Counsel who are appearing before this Court were parties to the 

negotiations of the IRSSA and have been involved in the IRSSA implementation since it was 

approved by the Courts. 

 

143. Finally, Independent Counsel have acted in the interests of the IAP Claimants at all levels 

of this Request for Directions, including this Court, on a pro bono basis.  The Courts below have 

recognized the unique role of Independent Counsel in this matter and have awarded costs to 

Independent Counsel. 

 

144. Independent Counsel submits that they bring to this court the perspective of IAP Claimants 

on the critical issue of confidentiality and the promises made to those claimants on this issue of 

national importance for all Aboriginal peoples and for Canadian society as to whether Canada 

should be bound by those promises made at the time of the IRSSA, notwithstanding the arguments 

made by entities created out of the IRSSA (the TRC and the NCTR) that they should have access 

to the claimants’ stories with or without the claimants’ consent by operation of the limitations on 

Government Documents Legislation which expires 20 years after the claimants’ death. 

  

                                                 
139 Fontaine Affidavit, AR Vol IX, Tab 36; Affidavit of G.C., AR Vol IX, Tab 31, Affidavit of 

N.B.H., AR Vol IX, Tab 32, Affidavit of Jane Doe, AR Vol IX, Tab 33, Affidavit of Eric 

Wagner, AR Vol IX, Tab 34, Affidavit of E.K., AR Vol IX, Tab 35, Affidavit of D.W., AR Vol 

IX, Tab 38, Affidavit of Fred Kelly, AR Vol XIII, Tab 47, Affidavit of Charlotte Gilbert, AR 

Vol XIII, Tab 49 
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PART V – ORDERS SOUGHT 

 

145. Independent Counsel ask that Canada’s appeal to be dismissed with costs to Independent 

Counsel in any event. 

 

 

All of which is respectfully submitted this 19th day of April, 2017 

 

 

_____________________________     _____________________________ 

Peter R. Grant       Diane Soroka  

 

 

_____________________________  

Sandra Staats 
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