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PART I – OVERVIEW AND STATEMENT OF FACTS 

OVERVIEW 

1. The Inuit Representatives agreed to the design of the Independent Assessment Process 

(“IAP”) as a confidential and private adjudicative process to provide compensation to former 

students who suffered abuses at residential schools. To receive compensation in the IAP, claimants 

were required to provide detailed information on sexual, physical, and psychological acts of abuses 

committed against them while attending residential schools. They were required and encouraged 

to disclose deeply personal and trauma-triggering experiences but the IAP was designed by the 

parties to the Indian Residential Schools Settlement Agreement (“Settlement Agreement”) to 

protect the confidentiality of the information disclosed by IAP claimants. They were assured by 

the terms of the Settlement Agreement and verbally at hearings that their secrets would not be 

shared outside the IAP or for any other purpose without their consent. This condition of 

confidentiality was especially critical to the Inuit Representatives because most Inuit live in small 

remote arctic communities and both Inuit survivors and perpetrators face a significantly higher risk 

that they may be identified if IAP documents are not destroyed. The Inuit have generally been 

extremely reluctant to publicly disclose the abuses they suffered while attending residential 

schools. 

 

2. The Appellant’s position is based on two incorrect premises. The first premise is that IAP 

documents must be preserved and archived at Library and Archives Canada (“LAC”) to “document 

this tragic chapter of Canadian history”.1  The second premise is that the Privacy Act2, Access Act3 

and the Library and Archives of Canada Act4 (the “Government Records Legislation”) apply to 

documents generated in a private adjudicative process that was conducted under the authority of 

an officer of the court and that was approved and supervised by nine superior provincial courts of 

justice. The Inuit Representatives submit that it is not possible to read in the Government Records 

Legislation an intention of Parliament to remove or restrain the power of superior courts to 

independently control their process and court documents. Canada, when acting as a defendant in a 

                                                           
1 Factum of the Appellant, para 13   
2 Privacy Act, R.S.C. 1985, c. P-21 
3 Access to Information Act, R.S.C. 1985, c. A-1 
4 Library and Archives of Canada Act (“LACA”), S.C. 2004, c. 11  
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court supervised process, cannot prevent a judge of a provincial superior court to make orders to 

control the use of court generated documents. Furthermore, the Inuit Representatives were never 

informed by Canada’s negotiator, former Justice Frank Iaccobucci, that Canada intended to archive 

the IAP documents under the Government Records Legislation, nor is any provision in the 

Settlement Agreement.             

 

3. The Inuit Representatives submit that the unique goal of the IAP was to process individual 

claims of abuse in accordance with Schedule “D” of the Settlement Agreement and not to 

document the history of Indian Residential Schools (“IRS”). Rather, the Truth and Reconciliation 

Commission of Canada (“TRC”) was specifically mandated to collect and preserve historical 

documents and to prepare a comprehensive report on the history and legacy of IRS in accordance 

with Schedule “N” of the Settlement Agreement.   

 

4. The Supervising Judge and the majority of the Court of Appeal did not err in concluding that 

IAP documents were not subject to the Government Records Legislation. The Government 

Records Legislation applies to government records. It does not apply to court documents. The IAP 

was not a program of the federal government. The Supervising Judge had authority to order the 

destruction of the IAP documents under the Class Proceedings Act.5 Superior courts also have the 

inherent jurisdiction to control the documents generated in their processes. The Appellant’s 

position on the application of the Government Records Legislation to IAP documents fails to 

recognize the area of expertise and the different roles of the executive, legislative and judicial 

branches in Canada’s constitutional framework.  

 

5. Claimants provided their IAP application form and mandatory documents to the Indian 

Residential Schools Adjudication Secretariat (the “Secretariat”). The IAP documents were not 

collected by Canada for an administrative purpose. At their private IAP hearings, IAP claimants 

did not disclose the details of their abuse to a government institution. They disclosed the abuse 

they suffered to an adjudicator in a confidential and private process in which Canada had a limited 

and specific role. 

                                                           
5 Class Proceedings Act, 1992, S.O. 1992, c. 6 
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6. Claimants were to retain control over their stories of abuse. A determination that Government 

Records Legislation applies to the IAP documents would mean that the abuse disclosed by 

claimants could one day be accessible by the general public without their consent. This would be 

a breach of the Settlement Agreement and a breach of confidentiality.  

 

STATEMENT OF FACTS 

 

A. The Inuit Representatives  

 

7. The Inuit Representatives are comprised of the Inuvialuit Regional Corporation, Makivik 

Corporation and Nunavut Tunngavik Incorporated. After many months of negotiation with 

Canada, the IRS Agreement in Principle was signed on November 20, 20056 (the “Agreement in 

Principle”) between Canada, the AFN, the Inuit Representatives and other parties. The Inuit 

Representatives also approved and signed the Settlement Agreement on May 8, 2006. 

 

8. Inuvialuit Regional Corporation generally represents the interests of the Inuvialuit, a group 

of Inuit from the Northwest Territories. Makivik Corporation generally represents the interests of 

the Inuit of Nunavik (Northern Quebec). Nunavut Tunngavik Incorporated generally represents 

the interests of the Inuit of Nunavut. 

 

9. The Inuit Representatives were actively involved in every aspect of the implementation of 

the Settlement Agreement. They assisted Inuit former students to claim their common experience 

payment, promoted and supported Inuit participation in the IAP, and facilitated the northern 

activities of the TRC. The Inuit Representatives are represented on the IAP Oversight Committee 

and on the National Administration Committee (“NAC”). Both committees were created by the 

Settlement Agreement and the NAC has representatives of all parties to the Settlement Agreement. 

The IAP Oversight Committee’s mandate is focused on IAP-related matters while the NAC has 

various responsibilities related to the implementation of the Settlement Agreement. 

  

                                                           
6 Affidavit of Tom McMahon (“McMahon Affidavit”) at para 9, Exhibit 2 Agreement in 

Principle, AR Vol IV Tab 28, pp 5 & 27 
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B. Position of the Inuit Representatives on the Appellant’s Statements of Facts 

 

i) General 

 

10. The Appellant appears to confuse the respecting roles of the IAP and the TRC. It is important 

to understand that the IAP and TRC have distinct and separate mandates. These mandates are set 

forth within dedicated schedules of the Settlement Agreement. Schedule “D”7 deals with the IAP. 

Schedule “N”8 deals with the TRC.   

 

ii)  The TRC, not the IAP, was mandated to preserve the history of IRS 

 

11. In its Statement of Facts, the Appellant submits that preserving the IAP documents is 

essential to preserve “this tragic important part of our history”9. A plain reading of the Settlement 

Agreement does not support that argument. The TRC was created by the parties of the Settlement 

Agreement to preserve the history of IRS.  The Agreement In Principle was explicit about the 

parties’ intentions to document and preserve the history of IRS: 

 

The Truth and Reconciliation Commission will report to the Canadian public what happened 

in Indian Residential Schools attended by First Nations, Inuit, and Métis children, and the 

lasting legacy of these institutions [....]  

 

As complete an historical record as possible will be compiled on the IRS system and 

legacy. It will be archived and made accessible for future study and use10. 

 

12. The Agreement in Principle intended the TRC to collect documents to gather “as complete 

an historical record as possible” while respecting the personal information that may be contained 

in such documents: 

 

In order to ensure the efficacy of the truth and reconciliation process, Canada and the 

churches will provide all relevant documents to and for use of the Truth and Reconciliation 

Commission, subject only to overriding concerns about the privacy interests of an 

individual.11 

 

                                                           
7 Settlement Agreement, Schedule “D” (“Schedule “D”), AR Vol III, Tab 19, p 1 
8 Settlement Agreement, Schedule “N” (“Schedule “N”), AR Vol III, Tab 20, p 50  
9 Factum of the Appellant, para 13   
10 McMahon Affidavit, para 9,Exhibit 2, Agreement in Principle, AR Vol IV Tab 28, pp 5, 90  
11 McMahon Affidavit, para 9, Exhibit 2, Agreement in Principle, AR Vol IV Tab 28, p 91 

(emphasis added) 
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13. Between the conclusion of the Agreement and Principle and the Settlement Agreement, the 

parties reflected further on the “overriding concerns about the privacy interests of an individual” 

related to the obligation of Canada and the churches to provide residential schools documents to 

the TRC. The passage from the Agreement in Principle quoted above was revised as follows in 

Schedule “N” of the Settlement Agreement: 

 

11. Access to information 

 

In order to ensure the efficacy of the truth and reconciliation process, Canada and the 

churches will provide all relevant documents in their possession or control to and for the use 

of the Truth and Reconciliation Commission, subject to the privacy interests of an individual 

as provided by applicable privacy legislation, and subject to and in compliance with 

applicable privacy and access to information legislation, and except for those documents for 

which solicitor-client privilege applies and is asserted.12 

 

 

14. With respect to the provision of documents by Canada to the TRC, the terms “possession or 

control” and “applicable privacy and access to information legislation” used in paragraph 11 of 

Schedule “N” can reasonably be understood as indirect references to the Privacy Act and Access 

Act. However, these references in Schedule “N” refer to the provision of documents by Canada to 

the TRC, they have no applicability to IAP documents. Further, the express terms of Schedule “N” 

indicate that IAP documents can only be transferred with the consent of the individuals affected:   

 

Insofar as agreed to by the individuals affected and as permitted by process requirements, 

information from the Independent Assessment Process (IAP), existing litigation and Dispute 

Resolution processes may be transferred to the Commission for research and archiving 

purposes.13  

 

15. If there was any uncertainty regarding the intention of the parties respecting the application 

of the Privacy Act and Access Act to the TRC, the manner by which the TRC was formally created 

settled the question. The TRC was established by Order in Council as a federal department (a) for 

administrative purposes and (b) to ensure that the TRC would be subject to “federal privacy and 

                                                           
12 Schedule “N” s.11, AR Vol III Tab 20, p 59 (emphasis added) 
13 Schedule “N” s. 11, AR Vol III Tab 20, p 60 (emphasis added) 
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access to information privacy”14. By Order in Council dated June 9, 2009, the TRC was added as 

a government institution to the schedules of the Privacy Act and Access Act.15  

 

16. The obligation of Canada to provide to the TRC “all relevant documents” in its “possession 

and control” gave rise to a Request for Direction in the Ontario Superior Court of Justice regarding 

the scope of Canada's obligations under the Settlement Agreement with respect to documents 

archived at LAC. In Fontaine v. Canada (Attorney General), Justice Goudge remarked that the 

Department of Aboriginal Affairs and Northern Development (“AANDC”) had as of November 

26, 2013 disclosed some 982,000 documents to the TRC including 550,000 which came from 

LAC.16 Justice Goudge decided that Canada had to provide the historical residential school 

documents archived at LAC. On the mandate of the TRC, J. Goudge wrote: 

 

First, telling the history of Indian Residential Schools was clearly seen as a central aspect of 

the mandate of the TRC when the Settlement Agreement was made. Since Canada played a 

vital role in the IRS system, Canada's documents, wherever they were held, would have been 

understood as a very important historical resource for this purpose. Second, the Settlement 

Agreement charged the TRC with compiling a historical record of the IRS system to be 

accessible to the public in the future. Here too, Canada's documents, wherever housed, would 

have been seen as vital to this task. Third, the story of the history and the historical record to 

be compiled cover over 100 years and dates back to the 19th century. In light of this time 

span, it would have been understood at the time of the Settlement Agreement that much of 

the relevant documentary record in Canada's possession would be archived in LAC and 

would no longer be in the active or semi-active files of the departments of the Government 

of Canada.17  

 

17. The parties to the Settlement Agreement aim to ensure that the history of Indian Residential 

Schools would be told and remembered from the perspective of its survivors and their family. 

Schedule “N” directed and authorized the TRC and the research centre to collect individual 

statements from survivors and others with no time limit: 

 

(C) Individual Statement-Taking/Truth Sharing  

 

The Commission shall coordinate the collection of individual statements by written, 

                                                           
14 McMahon Affidavit, para 16, Exhibit “5”, AR Vol IV Tab 28, pp 7, 108  
15 McMahon Affidavit, para 43, AR Vol IV Tab 28, p 15 
16 Fontaine v. Canada (Attorney General) 2013 ONSC 684, para 66  
17 Ibid., paras 72-74 

https://www.canlii.org/en/on/onsc/doc/2013/2013onsc684/2013onsc684.html?resultIndex=3
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc684/2013onsc684.html?resultIndex=3
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electronic or other appropriate means. Notwithstanding the five year mandate, anyone 

affected by the IRS legacy will be permitted to file a personal statement in the research centre 

with no time limitation. The Commission shall provide a safe, supportive and sensitive 

environment for individual statement-taking/truth sharing. The Commission shall not use or 

permit access to an individual's statement made in any Commission processes, except with 

the express consent of the individual.18 

 

18. Participation in any of the TRC events was voluntary. When collecting statements, Schedule 

“N” directed the TRC to “recognize that ownership over IRS experience rests with those affected 

by the Indian Residential School legacy.”19The TRC fulfilled its statement collection mandate 

receiving approximately 6,200 statements:   

 

The Commission has been active in providing opportunities to residential school survivors 

to provide statements to the Commission reflecting their experiences at residential schools. 

As of November 6, 2013, the Commission has held six national events, and is planning its 

seventh and final national event in addition to a closing ceremony. It has held 77 community 

hearings, two regional events and has provided funding to, or participated in, over 300 

community-based residential school events. The Commission has gathered approximately 

6,200 oral statements from its hearings and statement gathering as of November 6, 2013.20 

 

19. The majority of the Court of Appeal noted that the “TRC was required to produce a final 

report, which it did on December 15, 2015.”21 The TRC produced a comprehensive report (the 

“TRC Report”) on the history and legacy of IRS including chapters detailing the systemic and 

widespread physical and sexual abuse suffered by indigenous children throughout the history of 

the schools. In chapter 41, the TRC Report states: 

 

Many victims are now dead. Many more have been unwilling to speak of their experiences. 

It is possible, however, to reach a number of significant conclusions about this abuse through 

an examination of three important sources of information:  

 

1) The statistics generated by the Independent Assessment Process (IAP) and the Common 

Experience Payment (CEP) program established by the Indian Residential Schools 

Settlement Agreement (IRSSA)  

 

2) The documentary record, particularly as it relates to prosecutions for abuse in the schools 

 

                                                           
18 Schedule “N”, s.10(C), AR Vol III Tab 20, p 59 (emphasis added) 
19 Schedule “N”, s.10(A)(i), AR Vol III Tab 20, p 58  
20 McMahon Affidavit, para 36, AR Vol IV Tab 28, p 13 
21 Fontaine v. Canada, 2016 ONCA 241, para 55 (“Reasons ONCA”) AR Vol I, Tab 3, p 98 
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3) The statements of the former students, whether made to the Truth and Reconciliation 

Commission of Canada or in other forums 

 

This chapter provides information based on the first two sources of data. Student statements 

related to abuse are included in the Truth and Reconciliation Commission of Canada’s 

publication entitled The Survivors Speak.22 

 

20. In The Survivors Speak, the chapter entitled “abuse” is preceded by the following statement 

derived from Schedule “N”: 

 

The mandate of the Truth and Reconciliation Commission specifies that the Commissioners 

shall not name names in their events, activities, public statements, report or 

recommendations, or make use of personal information or of statements made which identify 

a person, without the express consent of that individual, unless that information and/or the 

identity of the person so identified has already been established through legal proceedings, 

by admission, or by public disclosure by that individual.23 

 

21. The TRC Report and The Survivors Speak publication were not discussed before either of 

the lower Courts. As such, the lower Courts would not have been aware that the TRC 

acknowledged the requirement for consent in these publications as this case was being argued. 

 

C.  The IAP and its Guide 

 

22. The IAP is a sui generis private inquisitorial process. The role of the IAP was defined by the 

parties in Schedule “D” of the Settlement Agreement. The IAP is a “non-adversarial” adjudicative 

process available to former students to seek compensation for abuse suffered at Indian Residential 

Schools. Adjudicators play an “inquisitorial role”, and ask questions to claimants. Adjudicators 

hear claimant’s evidence and decide on a balance of probabilities if compensable abuses, 

consequences harms, aggravating factors, opportunity loss, and/or loss of future earnings have 

been proven. 24        

  

                                                           
22Online: The Final Report of the Truth and Reconciliation Commission of Canada, C. 41, p 

399 (emphasis added) 
23Online: The Survivors Speak, p 153 (emphasis added) 
24 Affidavit of Daniel Ish (“Ish Affidavit”), paras 7-15, AR Vol. III, Tab 26, p 152-155; 

Affidavit (Amended) of David Russell (“Russell Affidavit”), para 8, AR Vol XIII, Tab 48, p 

24.  

http://www.myrobust.com/websites/trcinstitution/File/Reports/Volume_1_History_Part_2_English_Web.pdf
http://www.trc.ca/websites/trcinstitution/File/2015/Findings/Survivors_Speak_2015_05_30_web_o.pdf


9 

 

i) The IAP application form and the Government Records Legislation 

 

23. The first formal step in the IAP process was to complete and file the IAP application form 

(the “Application”). The Application invited claimants, in “their own words,” to “give as much 

detail as [they] can” for each incident of abuse. Claimants were asked to provide details on “who 

abused [them]” (male, female, student, or staff), “what happened”, and approximately “when and 

how often the abuse happened and where it happened.”25 Claimants were also advised to give “as 

much detail as [they] can” on how the abuse has affected their life. This included providing a 

detailed education and work history as well as describing the impact of their abuse on this history.26  

 

24. Claimants submitted their Application to the Secretariat, which administered the adjudicative 

process and was independent from Canada in its adjudicative role.27 The Application was 

subsequently provided by the IAP Secretariat to Canada in its role as a defendant. The Settlement 

Agreement Operations Branch (the “SAO”) of AANDC was responsible for carrying out 

“Canada’s functions as a defendant in these claims.” 28    

 

25. In addition to its role as defendant, Schedule “D” required Canada, as the keeper of historical 

records generated throughout the existence of the IRS system, to search for documents to confirm 

that individual claimants and the alleged perpetrators identified in Applications were at residential 

schools at the period in question.   

 

26. Schedule “D” refers to the Privacy Act solely in the context of searching for historical 

documents relevant to a claim. Any located documents could be shared with the claimant in a 

redacted form to protect the personal information of third parties. The following excerpt is the only 

direct reference to the Privacy Act in Schedule “D” of the Settlement Agreement: 

 

Upon request, the Claimant or their lawyer will receive copies of the documents located by 

the government, but information about other students or other persons named in the 

                                                           
25 IAP Application Form (“Application”), pp 9, 10, AR Vol III Tab 22, pp 114-115 
26 Application, pp 13-17, AR Vol III Tab 22, pp 118-122 
27 Reasons ONCA, paras 166,167,175,176,180, AR Vol I Tab 3, pp 128,131,132  
28 Reasons ONCA, para 34, AR Vol I, Tab 3, p 91 
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documents (other than alleged perpetrators of abuse) will be blacked out to protect each 

person’s personal information, as required by the Privacy Act.29     

 

27. During the negotiation of the Settlement Agreement, the parties recognized that some 

existing residential school documents in the possession and control of Canada would need to be 

disclosed for the purpose of adjudicating abuse claims in the IAP and that the personal information 

of third parties would need to be protected in accordance with the Privacy Act. 

 

ii)  The IAP Guide is not an Official Document 

 

28. The Appellant refers to the IAP Guide (the “Guide”) in its Statement of Facts. The Guide 

was intended to assist a claimant to complete the Application. The Guide made some references to 

the Privacy Act and to the Access Act in its appendices. 30 

 

29. As stated on the first page of the Guide under the heading “Notice”: 

 

There is an official document governing the Independent Assessment Process. It is “Schedule 

“D” of the Indian Residential Schools Settlement Agreement. [...] If there are differences 

between this Guide and the official document, the official document will govern and take 

priority over this Guide.31 

 

30. The IAP Guide was not part of the Settlement Agreement.32 The Court-appointed Chief 

Adjudicator from 2007 to 2013, Dan Ish, deposed that he did not draft nor approve the privacy 

statements in the Guide and that “these statements are substantially the same as those in the Guide 

to the former ADR process, which was first published in 2003.”33 “ADR” refers to the Alternative 

Dispute Resolution process established by Canada in 2003, which was the “predecessor or the 

model” for the IAP.34 

 

                                                           
29 Schedule “D”, Appendix VIII, AR Vol III, Tab 19, p 30.  
30 Guide to the Independent Assessment Process Application (“Guide”), pp 7, 28, 29 AR Vol 

III Tab 21, pp 68, 89, 90 
31 Guide, p 2, AR Vol III, Tab 21, p 63 
32 Reasons ONCA, para 224, AR Vol I, Tab 3, p 145 
33 Ish Affidavit, para 39, AR Vol III, Tab 27, p 161 
34 Fontaine v. Canada (Attorney General), 2014 ONSC 4585 (“Reasons ONSC”), para 131, 

AR Vol I, Tab 2, p 33 
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iii)  Confidentiality was an essential feature of the IAP 

 

31. The parties to the Settlement Agreement intended to protect the confidentiality of the 

Application and the information it contained. The Application was provided by the Secretariat to 

the government and church entities for limited purposes, and was subject to strict confidentiality 

conditions. The application was only to be shared “with those who need[ed] to see it” to assist the 

“Government with its defence” or the church entities “with their ability to defend the claim or in 

connection with their insurance coverage.”  

 

32. In most cases, in addition to disclosing detailed information about abuses suffered at the 

hands of abusers, claimants were required to provide other documents to the Secretariat containing 

sensitive and private information, such as medical, workers’ compensation, income tax, and school 

records.35 As described by the Supervising Judge, Dr. Flaherty, an expert involved in the regulation 

of privacy and access to information, remarked that “the accumulation of so much sensitive 

information on a stigmatized population is truly extraordinary.”36 

 

33. Preoccupied by the sensitive and private nature of the information that would need to be 

disclosed at IAP hearings, the parties to the Settlement Agreement agreed that IAP hearings would 

be private. All participants were required to sign agreements to keep information disclosed at a 

hearing confidential, except for “their own evidence, or as required within this process, or 

otherwise by law.”37  

 

34. IAP adjudicators prepared decisions outlining and supporting their findings, based on the 

information disclosed in Application, the testimony of claimants at hearings, and relying on the 

mandatory documents provided by claimants.38 Claimants received a copy of the decision, which 

was redacted to remove “identifying information about any alleged perpetrators.”39 Hearings were 

                                                           
35 Schedule “D”, p. 21, AR, Vol III, Tab 19, p 21 
36 Reasons ONSC, para 269, AR Vol I, Tab 2, p 46; Affidavit of David H. Flaherty (“Flaherty 

Affidavit”), para 62, AR Vol IX Tab 40, p 150 
37 Schedule “D”, o. privacy, p 15, AR Vol III, Tab 19, p 15; IAP Confidentiality Agreement, 

AR Vol III, Tab 23, p 129 
38 Schedule “D”, Appendix XII, p 45, AR Vol III, Tab 19, p 45 
39 Schedule “D”, o. Privacy i., p 15, AR Vol III, Tab 19, p 15 
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recorded and transcribed to facilitate decision writing, for review purposes, and to give claimants 

the “option of having the transcript deposited in an archive developed for the purpose.”40   

 

35. The deadline to submit a claim under the IAP was September 19, 2012.41 Before 2012, it 

was common practice for adjudicators at the beginning of hearings to provide claimants with 

assurances that their testimonies and records would remain confidential within the IAP process.42 

This was an important factor in encouraging claimants to participate in hearings.43 The assurances 

of confidentiality were modified after the filing of the TRC’s Request for Direction seeking 

guidance regarding documents generated by the IAP process.44         

 

D.  Approval Orders 

 

36. On December 15, 2006, the superior courts in nine provinces and territories of Canada 

(the “Courts”) concurrently issued reasons approving the Settlement Agreement (the “Approval 

Orders”).  Justice Winkler of the Ontario Superior Court of Justice elaborated on the dual roles of 

Canada (as administrator and litigant) and on the supervising role of the court in the 

implementation of the Settlement Agreement: 

 

There must be a clear line of demarcation between the defendant as litigant and the 

defendant as neutral administrator [...] In order to satisfactorily achieve this requisite 

separation, the administrative function must be completely isolated from the litigation 

function with an autonomous supervisor or supervisory board reporting ultimately to the 

courts. [...] It has an ongoing obligation to oversee the implementation of the settlement 

and to ensure that the interests of the class members are protected. [...] Rather, the court 

must be in a position to effectively evaluate the administration and the performance of the 

administrator and, further, be empowered to effect any changes that it finds necessary to 

ensure that the benefits promised under the settlement are being delivered.45 

  

                                                           
40 Schedule “D”, o. Privacy ii., p 15, AR Vol III, Tab 19, p 15 
41 Affidavit of Daniel Shapiro (“Shapiro Affidavit”), para 15, AR Vol III Tab 26, p 155  
42 Ish Affidavit, para 59; AR Vol III Tab 27, p 166; Shapiro Affidavit, para 5, AR Vol III 

Tab 26, p 140 
43 Affidavit of Daniel Shapiro at para 15, AR Vol III Tab 26, p 155  
44 Request for Direction by the TRC, AR Vol II Tab 7, p 1 
45 Baxter v. Canada (Attorney General), 83 O.R. (3d) 481, paras 37,38, 50, 51 
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E.  Reasons of the Supervising Judge 

 

37. The Supervising Judge held that the court had jurisdiction to control the disposition of the 

IAP documents. He concluded that the Settlement Agreement promised the destruction of the IAP 

documents after a limited and necessary retention period. The destruction order was necessary to 

safeguard against a breach of the Settlement Agreement and a breach of confidence. The 

Supervising Judge held: 

 

Destroying the IAP Documents is more likely to foster reconciliation, one of the goals of the 

IRSSA, but more to the point, destruction of the IAP Documents is what the parties 

contracted for under the IRSSA and destruction of the IAP Documents is what the common 

law and equity require.46 

 

38. The Supervising Judge made important factual findings for the consideration of this Court 

on this Appeal. First, he determined that privacy and confidentiality concerns were an extremely 

important part of the factual nexus of the negotiations.47 Second, he determined that the Secretariat, 

independent of AANDC, was under the direction of the Chief Adjudicator.48 Third, he determined 

that IAP documents captured very sensitive personal information as well as allegations of sexual 

abuse, serious physical abuse, and atrocious acts committed against children.49 This final finding 

is consistent with the experience of the Inuit as participants in the IAP process. 

 

39. The Supervising Judge found that the archiving of IAP documents, and the prospect of their 

eventual disclosure to members of claimants’ family, community, and the public at large, caused 

severe stress and anxiety to claimants. In light of the various assurances of confidentiality they 

received, claimants would regard the disclosure of their experiences to be a violation of the terms 

of the AIP and a betrayal.50 Although the Inuit Representatives were not before the lower Courts, 

this finding reflects their position. 

                                                           
46 Reasons ONSC, para 19, AR Vol 1 Tab 2, p 16 (emphasis added) 
47 Reasons ONSC, para 136, AR Vol 1 Tab 2, p 34 
48 Reasons ONSC, para 44, AR Vol 1 Tab 2, p 20 
49 Reasons ONSC, para 212, AR Vol 1 Tab 2, p 49 
50 Reasons ONSC, para 214, AR Vol 1 Tab 2, p 49 
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40. The evidence established that the IAP would not have been able to function without 

providing assurances of confidentiality to claimants. The parties intended for the IAP to be able to 

provide the highest possible degree of confidentiality and privacy to claimants.51   

 

F.  Reasons of the Majority of the Court of Appeal 

 

41. The majority of the Court of Appeal held that IAP claimants have control over their stories. 

IAP documents could only be archived with the consent of the claimant. They accepted the finding 

of the Supervising Judge that the preservation of records, even anonymized, could potentially result 

in the identification of perpetrators and survivors in small communities, which could cause lasting 

and irreparable harm to future generations.52  

 

42. The majority of the Court of Appeal also confirmed that IAP documents were not 

government records. Thus, the destruction of these documents by the courts was not prohibited by 

law. It was therefore reasonable to make the order to ultimately destroy all IAP Documents.53  

 

43. On the issue of the control of the IAP documents, the majority of the Court of Appeal held 

that the IAP documents were under the court’s control, because Canada received the IAP 

documents as a defendant and because the use of such documents was constrained by the court.54  

 

44. For the majority of the Court of Appeal, it was important to understand that the IAP was not 

a federal government program. It was the product of the court-approved settlement of class actions 

and other litigation in which Canada was a defendant. The IAP was overseen by the court through 

the Chief Adjudicator, a court-appointed officer of the court.55  

 

                                                           
51 Reasons ONSC, para 315, AR Vol 1 Tab 2, p 63 
52 Reasons ONCA, para 69, AR Vol 1 Tab 3, p 23 
53 Reasons ONCA, para 77, AR Vol 1 Tab 3, p 26 
54 Reasons ONCA, para 142, AR Vol 1 Tab 3, p 121 
55 Reasons ONCA, paras 168-169, AR Vol 1 Tab 3, pp 128, 129 
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45. The majority of the Court of Appeal held the SAO only had possession of IAP documents to 

litigate IAP claims. The SAO was constrained in their use through the court’s inherent jurisdiction 

and based on the rationale underlying the implied undertaking rule.56  

 

46. For the majority of the Court of Appeal, the Settlement Agreement was silent on the 

disposition of the IAP documents. There was a gap that the Supervising Judge was entitled to 

remedy in the exercise of his administrative jurisdiction and in accordance with the principles 

embodied in the Settlement Agreement, its factual matrix and the evidence before him.57   

 

47. The Majority of the Court of Appeal held with respect to the archiving of IAP documents: 

 

Those who have not chosen to do so, or do not wish to do so, should not have to run the risk 

that any part of their stories will be stored, against their will, in a government archive and 

possibly disclosed at some time, even far into the future. This unacceptable risk would be 

antithetical to the very purpose of the IRSSA – healing and reconciliation.58 

 
G.  The Dissent 

 

48. Justice Sharpe in dissent held that the IAP documents are government records subject to the 

Access Act and LACA. Legal doctrines such as the implied undertaking rule, breach of confidence, 

and inherent jurisdiction do not apply to the IAP documents and do not remove them from the 

application of the federal legislation.59  

 

49. Justice Sharpe held that the federal legislative scheme balances the interests of privacy and 

confidentiality with the interest of preserving Canada’s historical heritage and it extends generous 

protection to the interests of privacy and confidentiality by preventing disclosure until many years 

after the death of the IAP claimant.60  

 

                                                           
56 Reasons ONCA, para 181, AR Vol 1 Tab 3, p 133 
57 Reasons ONCA, para 205, AR Vol 1 Tab 3, p 140 
58 Reasons ONCA, para 228, AR Vol 1 Tab 3, p 147 
59 Reasons ONCA, para 252, AR Vol 1 Tab 3, p 155 
60 Reasons ONCA, para 257, AR Vol 1 Tab 3, p 156 
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50. In the opinion of Justice Sharpe, there was no gap in the Settlement Agreement. He 

interpreted the Settlement Agreement as indicating that IAP documents could only be destroyed 

with the consent of LAC, even though there is no such language in the Settlement Agreement.61  

 

51. Justice Sharpe held that there was no breach confidence. The information in IAP documents 

was communicated in confidence only to the extent that Canada could promise confidentiality in 

accordance with the applicable legislation.62  

 

52. Justice Sharpe held that the inherent jurisdiction doctrine did not give any court the right to 

provide exemptions from applicable legislation.63  

 

PART II – STATEMENT OF ISSUES 

 

53. On the issues submitted by the Appellant, the Inuit Representatives respond as follows: 

 

1) There was no rectification. The interpretation of the Settlement Agreement by the 

courts below was correct and reasonable; 

 

2)  The IAP documents are not under the control of a government institution; and 

 

3) The Supervising Judge had the authority to order the destruction of the IAP documents. 

  

                                                           
61 Reasons ONCA, para 307, AR Vol 1 Tab 3, p 176 
62 Reasons ONCA, para 316, AR Vol 1 Tab 3, p 180 
63 Reasons ONCA, para 317, AR Vol 1 Tab 3, p 181 
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PART III – STATEMENT OF ARGUMENTS 

 

A.  Introduction 

 

54. In its essence, the submissions of the Appellant can be summarized in two propositions:  

 

1) The application of the Government Records Legislation to information collected through 

the IAP process is essential to preserve this tragic chapter of Canadian history and will 

be able to protect the confidential and personal information of IAP claimants; and 

 

2) The Courts below erred because they failed to recognize that the Government Records 

Legislation applied to the IAP documents. 

 

55. The Inuit Representatives respectfully submit that the first proposition is erroneous. The 

preservation of the history of IRS is achieved by the work of the TRC and the National Research 

Centre for Truth and Reconciliation (“NCTR”), which will house the information collected by the 

TRC on an ongoing basis. The proposition of the Appellant that the preservation of the detailed 

and intimate experiences of often horrific sexual, physical, and other acts of abuse suffered by ten 

of thousands IAP claimants without their consent is also necessary to preserve the history of IRS 

is unsupported by the evidence and contrary to the Settlement Agreement. 

 

56. Dr. Flaherty, a privacy and access to information expert,64 concluded that historians and other 

scholars “can write about the legacy of residential schools without access to claimants’ file.”65 The 

Supervising Judge, relying on the affidavit of Dr. Flaherty, concluded “it would be inappropriate 

to archive IAP documents”.66 The Inuit Representatives submit that archiving the IAP 

documentation of a claimant without his or her consent would be contrary to the Settlement 

Agreement.        

 

                                                           
64 Reasons ONSC, para 269, AR Vol IX Tab 40, p 56 
65 Flaherty Affidavit, para 55, AR Vol IX Tab 40, p 147 
66 Reasons ONSC, para 224, AR Vol IX Tab 40, p 51 
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57. With respect to the second proposition, the Inuit Representatives submit that if the Appellant 

is mistaken on the application of the Government Records Legislation to IAP documents, all of the 

Appellant’s other arguments must fail.  For instance, the Appellant relies solely on the Government 

Records Legislation to assert that:   

 

1) The Courts below misinterpreted the Settlement Agreement by excluding the application 

of the Government Records Legislation;  

 

2) There was no breach of confidence (or such breach is irrelevant) because assurances of 

confidentiality were given in contravention of the Government Records Legislation;  

 

3) The retention period in the order of the Supervising judge was an error as it contravened 

the Government Records Legislation;  

 

4) The inherent jurisdiction of superior courts is constrained by the Government Records 

Legislation; and  

 

5) The determination of a “government institution” or “government record” under the 

Government Records Legislation cannot be contingent on the context created by a 

court.67  

 

58. The Inuit Representatives submit that if the Government Records Legislation does not apply 

to the IAP documents, the Appellant has recognized that archiving or otherwise retaining the IAP 

documents without the consent of the claimant would constitute a breach of the Settlement 

Agreement and a breach of confidence that the Supervising Judge had the power to prevent and 

remedy. As such, ordering the destruction of the IAP documents after a retention period and a 

notice program to advise claimants of their rights under the Settlement Agreement was a reasonable 

exercise of the authority conferred to a supervising judge under the Class Proceedings Act or 

                                                           
67 Factum of the Appellant, paras 70,71, 76, 96, 106  
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alternatively under the inherent jurisdiction of a superior court to control the court process and 

court documents.  

 

B.  The Interpretation of the Settlement Agreement by the Courts below was correct  

 

i)  There was no rectification 

 

59. The majority of the Court of Appeal confirmed that the interpretation of the Settlement 

Agreement by the Supervising Judge was reasonable but concluded that he erred when held that 

the Privacy Act and Access Act applied during the retention period.68  

 

60. The Courts below did not rectify or amend the Agreement. The Supervising Judge applied 

accepted principles of contract interpretation. He referred to Fontaine v. Canada (Attorney 

General) where Justice Goudge stated: 

 

The principles of interpretation applicable to the Settlement Agreement are straightforward. 

The text of the agreement must be read as a whole. The plain meaning of the words used will 

be important as will the context provided by the circumstances existing at the time the 

Settlement Agreement was created. A consideration of both is necessary to reach a proper 

conclusion about the meaning of the contested provisions.69  

 

61. After applying these principles of interpretation to the Settlement Agreement, the 

Supervising Judge concluded that the Settlement Agreement contained express and implied terms 

that IAP documents would be destroyed.70 The majority of the Court of Appeal concluded that the 

Settlement was silent on the disposition of the IAP documents. There was a gap that the 

Supervising Judge “was entitled to remedy in the exercise of his administrative jurisdiction and in 

accordance with the principles in the IRSSA, its factual matrix and the evidence before him.”71  

 

                                                           
68 Reasons ONCA, para 143, AR Vol 1 Tab 3, p 122 
69 Fontaine v. Canada (Attorney General) 2013 ONSC 684 at para 68; Reasons ONSC, para 

82, AR Vol IX Tab 40, p 26 
70 Reasons ONSC, para 324, AR Vol 1 Tab 2, p 64 
71 Reasons ONCA, para 205, AR Vol 1 Tab 3, p 140 

https://www.canlii.org/en/on/onsc/doc/2013/2013onsc684/2013onsc684.html?resultIndex=3
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62. The Appellant’s position that that there was “no gap to fill”72 is not supported by the text of 

the Settlement Agreement. Appellant’s position relies on one sentence in Schedule D of the 

Settlement Agreement (Appendix II), which states that copies of the Application “other than those 

held by the Government will be destroyed on the conclusion of the matter.”73 Based on this 

sentence alone, the Appellant concludes that Government Records Legislation applies.74 However, 

the requirement refers to only one IAP document (the Application). Moreover, there are reasons 

to explain why Canada as a defendant in IAP claims would need to retain Applications for a limited 

period of time, such as for review and appeal purposes.  

 

63. The Appellant also relies on Appendix B of the IAP Guide which refers to the Privacy Act 

and Access Act to conclude that there was no gap. However, the IAP Guide is irrelevant as a source 

for interpreting the Settlement Agreement as it was not part of the Settlement Agreement, as it was 

not attached to the Approval Orders, and as it self-identifies as an unofficial document.  

 

64. The IAP Guide is outside of the four corners of the Settlement Agreement and is irrelevant 

for its interpretation. The Settlement Agreement contains an “Entire Agreement” clause (Section 

18.06). Nowhere in the Settlement Agreement, a document of almost 100 pages, or Schedule D, a 

document of 50 pages specific to the IAP, is there any statement that the Government Records 

Legislation applies to the Application, claimant’s mandatory documents, or the decisions of 

adjudicators. The one reference to the Privacy Act in Schedule “D” relates to the obligation of the 

government to “black-out” the names of third parties when providing a claimant with historical 

documents confirming attendance at the residential school. The appropriate application of the 

Privacy Act was therefore on the minds of the parties at the time of the Settlement Agreement in 

order to ensure that third parties personal information was protected. 

 

65. As noted in paragraphs 12 to 14, a comparison between the Agreement in Principle dated 

November 20, 2005 and the Settlement Agreement dated May 8, 2006 indicates that the parties 

contemplated the application of the Privacy Act and Access Act during the time period between the 

                                                           
72 Factum of the Appellant, para 70 
73 Schedule “D”, Appendix II s.iv, p 19 , AR, Vol III, Tab 19, p 19 
74 Factum of the Appellant, paras 68, 69 
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two agreements. In the Agreement in Principle, Schedule “E” committed Canada and the churches 

to provide documents in their possession to the TRC “subject only to overriding concerns about 

the privacy interests of an individual.”75 Schedule “N” of the Settlement Agreement modified the 

above sentence to emphasize that the provision of documents by Canada and the churches was to 

be “subject to the privacy interests of an individual as provided by applicable privacy legislation, 

and subject to and in compliance with applicable privacy and access to information legislation.”76 

 

66. However, no such changes were made to Schedule “D” to make the Privacy Act or Access 

Act applicable to documentation generated through the IAP process. A plain language 

interpretation of the Agreement indicates that the parties did not intend the Government Records 

Legislation to apply to the IAP documents and distinguished their treatment from that of the TRC 

documents. 

 

ii)  There was a gap 

 

67. The conclusion of the majority of the Court of Appeal that there was a gap in the Settlement 

Agreement is supported by the text of the Settlement Agreement and the context in which it was 

concluded. The Supervising Judge considered the following commonly known circumstances at 

the time of the Settlement Agreement with respect to individual claims of abuse: 

 

1) Claims were intensely private and difficult for claimants to describe in public;  

2) Some claimants had been victimized by other students;  

3) Some claimants were both victims and perpetrators;  

4) Privacy and confidentiality were extremely important for the church parties;  

5) Disclosure of information had to be consensual; and  

6) There was a need to establish an independent tribunal to adjudicate claims.77  

 

                                                           
75 McMahon Affidavit, para 9, Exhibit 2, Agreement in Principle, Schedule “E”, AR Vol IV 

Tab 28, p 91 (emphasis added) 
76 Schedule “N” s.11, AR Vol III Tab 20, p 59 (emphasis added) 
77 Reasons ONSC, paras 136, 138, 139, 145 146, AR Vol 1 Tab 2, pp 33-35 
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68. In his interpretation of the Settlement Agreement, the Supervising Judge proceeded with a 

textual analysis of Schedule “D” and other related IAP documents and concluded the followings: 

 

1) A claimant, when completing the Application, was required to disclose the most private 

and most intimate personal information, including a first-person narrative; 

  

2) Express privacy and confidentiality assurances for the personal information are found 

in the Application; 

 

3) The Application would only be shared with those who need to see it;  

 

4) Limited information would be provided to alleged perpetrators;  

 

5) Each person with whom the application was shared, including counsel for any party, 

was required to agree to respect its confidentiality; and  

 

6) All the participants at an IAP hearing were required to sign a confidentiality 

agreement.78  

 

69. The Supervising Judge correctly concluded that the IAP documents should be destroyed. The 

majority of the Court of Appeal held: 

 

Those factual findings and interpretations of the IRSSA strongly support his decision to order 

the eventual destruction of IAP Documents. I would not interfere with it.  

The Supervising Judge found that near to absolute confidentiality was a necessary aspect of 

the IAP. He noted that privacy and confidentiality concerns were an extremely important 

part of the factual nexus of the negotiation of the IRSSA – lawyers for class members and 

lawyers for the Church entities were concerned to ensure the privacy and confidentiality of 

the IAP process.79  

 

iii)  There was an implied term 

 

70. The Supervising Judge concluded that the express language of the Settlement Agreement 

supported his conclusion that IAP documents should be destroyed.  To the extent that he relied on 

the IAP Guide in reaching that conclusion, the Inuit Representatives respectfully submit that he 

was misguided. The Supervising Judge alternatively held that if he was wrong about the express 

                                                           
78 Reasons ONSC, paras 176, 178, AR Vol 1 Tab 2, pp 41,44 
79 Reasons ONCA, paras 208, 209, AR Vol 1 Tab 3, p 141 (emphasis added) 
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language of the Settlement Agreement, it was “an implied term of the IRSSA that the IAP 

Documents will be destroyed “as a matter of necessity and to give the agreement operative 

efficiency”80.  

 

71. The test used by the Supervising Judge, and confirmed by Justice Sharpe as the proper test 

to conclude to an implied term, is described in M.J.B. Enterprises Ltd. v. Defence Construction 

(1951) Ltd. A general term may be implied based on the presumed intention of the parties where 

the implied term must be necessary to give business efficacy to a contract. In M.J.B. Enterprises, 

Justice Iacobucci held: 

 

What is important is a focus on the intentions of the actual parties. A court, when dealing 

with terms implied in fact, must be careful not to slide into determining the intentions of 

reasonable parties. That is why the implication of the term must have a certain degree of 

obviousness to it, and why, if there is evidence of a contrary intention, on the part of either 

party, an implied term may not be found on this basis. As G.H.L. Fridman states in The Law 

of Contract in Canada (3rd ed. 1994), at p. 476: 

 

In determining the intention of the parties, attention must be paid to the express terms of the 

contract in order to see whether the suggested implication is necessary and fits in with what 

has clearly been agreed upon, and the precise nature of what, if anything, should be implied.81  

 

72. Justice Sharpe considered the references in the IAP Guide to the Privacy Act and Access Act 

as an indication of a contrary intention.82 As mentioned, the IAP Guide is not relevant in the 

interpretation of the Settlement Agreement. As such, there is no indication in the Settlement 

Agreement or Schedule “D” that the IAP documents were to be retained indefinitely after they had 

served their purpose.   

 

73. The Supervising Judge found that “near to absolute confidentiality”83 was a necessary 

element of the IAP. The claimants would retain control over their stories of abuse and not the party 

that created and operated the system where such abused occurred. As evidenced by the terms of 

the Settlement Agreement, the parties to the Settlement Agreement intended that claimants would 

                                                           
80 Reasons ONSC, para 325, AR Vol 1 Tab 2, p 64 
81 M.J.B. Enterprises Ltd. v. Defence Construction (1951) Ltd., [1999] 1 S.C.R. 619 at para. 29 
82 Reasons ONCA, para 308, AR Vol 1 Tab 3, p 176 
83 Reasons ONSC, para 325, AR Vol 1 Tab 2, p 64 
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retain control over their personal stories of abuse and that disclosure would be limited to a need-

to-know basis for the sole purpose of claiming compensation in a private and confidential setting. 

Both the terms of the Settlement Agreement and its factual matrix informed the conclusion that 

the eventual destruction of the IAP documents was necessary. 

 

iv) The Claimants control their stories 

 

74. The intent of the parties to the Settlement Agreement to ensure that victims of abuse would 

retain control over their stories is further evidenced through the provisions for the TRC. 

Notwithstanding its truth-telling mandate, the TRC was prohibited under Schedule “N” to “use or 

permit access to an individual’s statement” without the “express consent of the individual.”84  

 

75. The parties to the Settlement Agreement contemplated that claimants may want to share their 

experiences of abuse beyond the confines of the IAP process. Schedule “D” provided that 

claimants could obtain a transcript of their “own evidence for memorialization” and were to be 

“given the option of having the transcript deposited in an archive developed for the purpose.”85 

This statement implies that: 

 

1) The option to disclose information is personal to each claimant; 

 

2) There is no limitation on the use of the transcript by a claimant (received in a redacted 

form to protect the personal information of third parties); and  

 

3) LAC is not an archive “developed for that purpose.”  

 

76. There is no provision in the Settlement Agreement preventing a claimant to share their 

Application, transcript, or decision with others if they so wish, including providing them to the 

NCTR. As noted above, Schedule “N” provides that “anyone affected by the IRS legacy will be 

permitted to file a personal statement in the research centre with no time limitation”.86   

                                                           
84 Schedule “N”, s.10(C), AR Vol III Tab 20, p 59 
85 Schedule “N” s. 11, AR Vol III Tab 20, p 60 
86 Schedule “N”, s.10(C), AR Vol III Tab 20, p 59 
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77. An IAP decision represents an intimate biography of the darkest events of a claimant’s life 

and often spans extensive periods of time - from his or her earliest memories to the time of the 

hearing. The Application and the testimony of a claimant at the hearing informed the written 

decision of adjudicators. Adjudicators would apply “Compensation Rules” to sexual or physical 

“proven acts” of abuse established by the claimant. Based on the mandatory documents provided 

by claimants, adjudicators would evaluate the consequential psychological harms resulting from 

such abuses and their negative impacts on a claimant’s education and employment throughout his 

or her life. These deeply private testimonies of IAP claimants’ traumatic experiences should not in 

the future be publicly available without their consent. Preserving the testimonies of claimants 

against their will at LAC or elsewhere constitutes a breach of confidence.  

 

v) Breach of Confidence 

 

78. According to Justice Sharpe in dissent, there was no breach of confidence because the 

“doctrine of breach of confidence can have no application where the government has no authority 

to enter into the confidentiality in the first place” and to “respect it would require it to act contrary 

to the law.”87 Justice Sharpe wrote that “adjudicators and staff could not promise IAP claimants 

that the laws of Canada would not apply, nor could they bind Canada.”88 The dissenting judge 

failed to consider that the promises of confidentiality originated from the Settlement Agreement 

itself. The Supervising Judge stated: 

 

As the above details reveal, under the IRSSA, the IAP is a private and confidential process. 

Claimants are assured of confidentiality expressly by various provisions and statements in 

the IRSSA, by express assurances or promises of confidentiality in forms and documents 

prepared to implement the IAP, in website information and by oral assurances of 

confidentiality expressed by adjudicators at IAP hearings.89  

 

79. The Appellant implies that the federal government, its representative, former Justice Frank 

Iacobucci, and experienced legal counsel agreed in the Settlement Agreement 1) to make promises 

of confidentiality that they knew they could not keep or 2) that they collectively erred by failing to 
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properly consider the application of the Government Records Legislation to documents generated 

in the IAP. These premises are not reasonable. A more reasonable interpretation is to conclude that 

the negotiators of the Settlement Agreement rightly concluded that the Government Records 

Legislation did not apply to documents generated in a private adjudicative process supervised by 

the courts, while applying to the TRC.  

 

C. The IAP documents are not under the control of a government institution 

 

i) Introduction 

 

80. The IAP was designed to be independent from the government; thus the use of the word 

independent in “Independent Assessment Process.” The Court of Appeal held that the IAP was not 

a federal government program.90 This conclusion is important in considering the purpose of the 

Privacy Act. 

 

81. Under the Privacy Act, the primary mechanism for protecting the privacy of individuals is to 

limit the collection of personal information by a government institution. This Court recognized in 

Dagg v. Canada (Minister of Finance) that the Privacy Act “limits the government’s ability to 

collect, use and disclose personal information.”91  

 

82. Several provisions under the Privacy Act govern the collection of personal information. 

Section 4 states that “no personal information shall be collected by a government institution unless 

it relates directly to an operating program or activity of the institution.” The French version of 

Section 4 is even more restrictive in using the words “qui ont un lien direct avec ses programmes 

ou ses activités” which indicates that a government institution is only authorized to collect 

information about a government program or activity if that institution directly administers it. 

Section 5 restricts the collection of information to “information that is intended to be used for an 

administrative purpose.” Section 6 concerning the retention of personal information refers to 

“personal information collected for an administrative purpose.”               

                                                           
90 Reasons ONCA, para 168, AR Vol 1 Tab 3, p 128 
91 Dagg v. Canada (Minister of Finance), [1997] 2 SCR 403, 1997 at para 47 
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83. IAP Applications were not collected by Canada for an administrative purpose. They were 

collected by the Secretariat which was established as an independent body from AANDC. 

Moreover, they were collected by the Secretariat as part of an adjudicative function. During 

hearings, the testimonies of abuse suffered by claimants were not “collected” by the government; 

they were disclosed to the adjudicator. The government only received the confidential information 

of IAP claimants in its role as defendant in an adjudicative process operating under the authority 

of an officer of the court and supervised by the court.  

 

84. The Secretariat, unlike the TRC, was not added to the schedule of “government institutions” 

under the Privacy Act and Access Act. The majority of the Court of Appeal remarked that other 

government institutions that operate independently from departments, such as the Military Police 

Complaints Commission, are listed as separate government institutions in the schedules to Privacy 

Act and Access Act.92 The fact that the Secretariat is not listed indicates that it is not considered to 

be a government institution. 

 

85. Claimants’ expectations that their private information would remain confidential were more 

than reasonable. There is no question that the IAP documents “capture very sensitive personal 

information” and “allegations of sexual abuse, serious physical abuse, and acts committed against 

children.” The information they shared with the Secretariat and the adjudicators was to remain 

confidential and was not to be used for another purpose or made available to anyone other persons 

without the consent of claimants. In Dyment, this Court wrote: 

 

Finally, there is privacy in relation to information. This too is based on the notion of the 

dignity and integrity of the individual. As the Task Force put it (p. 13): “This notion of 

privacy derives from the assumption that all information about a person is in a fundamental 

way his own, for him to communicate or retain for himself as he sees fit.” In modern society, 

especially, retention of information about oneself is extremely important. We may, for one 

reason or another, wish or be compelled to reveal such information, but situations abound 

where the reasonable expectations of the individual that the information shall remain 

confidential to the persons to whom, and restricted to the purposes for which it is divulged, 

must be protected.”93   
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86. Schedule “D” creates a private and confidential process for claimants. The required conduct 

of the parties at hearings, such as the obligation for each participant to sign a confidentiality 

agreement, and the verbal assurances of confidentiality made by adjudicators, reinforced 

claimants’ high and reasonable expectations of confidentiality.   

 

87. Canada never objected or indicated that either the confidentiality agreements or assurances 

of confidentiality could be considered as misrepresentations given Canada’s obligations under the 

Government Records Legislation. On the contrary, the SAO supported the assurances of 

confidentiality: 

 

In order to encourage full disclosure by claimants, a number of assurances are made 

throughout the IAP that claimants’ privacy and confidentiality will be respected. I am 

advised by Deanna Sitter a Resolution Manager at SAO Branch West, and do verily believe, 

that such assurances aim to allay claimants’ fears that their personal information would be 

accessible to the public without their consent. The assurances are as follows: 

 

a. In Schedule "D" of the IRSSA, the parties agreed:  

 

"The application will only be shared with those who need to see it to assist the 

Government with its defence, or to assist the church entities with their ability to defend 

the claim or in connection with their insurance coverage.  

 

"Each person with whom the application is shared, including counsel for any party, 

must agree to respect its confidentiality." 

(Schedule "D" at page 19)  

 

b. IAP application forms require claimants to acknowledge that there will be limited 

disclosure of their personal information so as to permit the adjudication of their IAP 

claim.94  

 

88. A plain reading of the Settlement Agreement leads to one conclusion: the parties to the 

Settlement Agreement negotiated near to complete confidentiality. The Inuit relied on this 

confidentiality promise when they signed the Settlement Agreement and informed potential Inuit 

claimants of this promise. The IAP was designed to receive deeply rooted secrets. These secrets 
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would be protected by the IAP. Secrets would be shared for the sole purpose of establishing a claim 

and receiving compensation through the IAP process. The recipients of claimants’ secrets, 

including Canada, were bound to respect the confidentiality of these secrets and not to disclose 

them further. In the IAP, claimants agreed to a temporary and limited disclosure of their secrets. 

After a claim was established (or denied), a claimant’s choice to disclose his or her secrets reverted 

back to each individual claimant. The individual claimants, and no one else, would remain in 

control of their stories of abuse.     

 

89. The confidentiality promised to claimants under Schedule “D” was not intended to be 

temporary. The Court of Appeal noted that Schedule “D” “does not explain that privacy protection 

ceases 20 years after the death of the individual, or 110 years after his birth” or that the private 

information of individual claimants “could be disclosed to his children, family members, friends 

or members of his community.”95 The Government Records Legislation fall short of the promises 

made by the Settlement Agreement. Claimant’s secrets will one day be made available to the public 

if governed by the Government Records Legislation. 

 

ii) The limitations of the Government Records Legislation 

 

90. If the Government Records Legislation is found to apply to the IAP documents, the darkest 

secrets of IAP claimants could one day be revealed to the world without their consent.  

 

91. LAC assumed that IAP documents were “government records” and determined that the 

Notice of Decision and Settlement Package of each IAP claimant were of “enduring value.” This 

means that after a retention period to be established by AANDC (now referred to as “Indigenous 

and Northern Affairs Canada” or “INAC”), which could range between two and 30 years, the 

Notice of Decision and Settlement Package of each IAP claimant will be given to LAC. 96 

 

92. The Government Records Legislation only protects personal information for a period of time 

covering the lifetime of a claimant and for 20 years after his or her death. This duration is derived 

from the definition of “Personal Information” under Section 3 of the Privacy Act, which excludes 
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“information about an individual who has been dead for more than 20 years.” This means that 20 

years following the death of an IAP claimant, his or her Notice of Decision - a description of the 

sexual and physical abuse suffered by each claimant and the life-long consequences of this abuse 

- could be entirely disclosed to a requestor if an access to information request is submitted to INAC. 

Once the Notice of Decision has been transferred to LAC, the Notice of Decision will be publicly 

available 20 years following the death of a claimant. 

 

93. Disclosure could also occur during the lifetime of a claimant. The Privacy Act provides that 

documents under the control of a government institution may be disclosed in some circumstances. 

Under the Privacy Act, IAP documents, including the Notice of Decision, could be disclosed 

without the consent of an IAP claimant. For instance:  

 

1) Section 8(2)(j) and 8(3) of the Privacy Act authorizes disclosure for research or 

statistical purposes; and 

 

2)  Section (8)(2)(m)(i) of the Privacy Act authorizes disclosure for any purposes if the 

public interest in disclosure clearly outweighs any invasion of privacy that could result 

from the disclosure. 

 

94. Under sections 8(2)(j) and (8)(2)(m)(i), the decision to disclose information is in the hands 

of the head of the government institution. This means that claimants no longer have control over 

their secrets. 

 

95. Section 12 of the Privacy Act would grant alleged perpetrators the right to access documents 

in which they are mentioned. Case law has determined that records that contain the views or 

opinions of one person about another, the information may belong to both persons97  

 

96. To allow alleged perpetrators to access a Notice of Decision in which he or she is mentioned 

would breach the terms of confidentiality outlined in Schedule “D” whereby alleged perpetrators 
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could only be provided with excerpts of the Application that detail the allegations of abuse that 

specifically concern them. Without the consent of the claimant, other information, such as the 

effects of the abuse on the claimant, could not be shared with an alleged perpetrator.98 Alleged 

perpetrators were only entitled to know the results of hearings that specifically concern allegations 

against them.99  

 

97. Section 12 would authorize the head of a government institution to decide whether or not to 

disclose the testimony of an IAP claimant regarding an alleged perpetrator - in breach of the 

promises in Schedule “D.” If the head of the government institution refuses to disclose such 

information to an alleged perpetrator, section 16 of the Privacy Act gives an alleged perpetrator 

the right to make a complaint with the Privacy Commissioner. If the alleged perpetrator is not able 

to gain access after the complaint, he or she also has a right to apply to the court for a review of 

the matter under section 35(5) of the Privacy Right. Under the Privacy Act, claimants will lose 

control over their personal information. The government would gain access to their secrets and 

would be able to decide on behalf of claimants whether or not to further disclose their secrets. 

 

iii)  Redaction is not what was agreed upon  

 

98. The perpetual existence of IAP documents that contain claimants’ deeply private information 

is not what the parties to the Settlement Agreement agreed upon. Disclosure of documents such as 

the Notice of Decision without the consent of the claimant is a breach of the Settlement Agreement, 

regardless of whether or not the document is redacted. 

 

99. All the parties to the Settlement Agreement understood that claims of student-on-student 

abuse required the highest degree of confidentiality. This is particularly true for Inuit IAP claimants 

from small and remote arctic communities. The Supervising Judge referred to the affidavit of Jane 

Doe: 

 

Even if the information is redacted, my community is small and close enough that someone 

would find out what happened to me. I do not want to be remembered by the abuse that I 
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suffered at the IRS. For this reason, I do not consent or want any of the information contained 

in my IAP file to be made available to the TRC or NRC for any reason.  

 

My community is so small and close that even if I used initials to identify me to the Court in 

my Affidavit, many would know it is me. I would not even need to state what community I 

am from to be identified by my initials. For this reason I have used Jane Doe and my IAP 

number to identify me to the Court in this Affidavit. 

 

My community is so small and close that even if I named where I lived in my Affidavit, 

without identifying initials, they would still know it was me. For this reason I have not 

identified my community in my Affidavit.100   

 

100. The disclosure of IAP documents in redacted form is a fundamental departure from what was 

promised to claimants under the Settlement Agreement. D.W, a survivor and IAP claimant, 

deposed: 

 

My legal counsel informed me on April 25, 2014 that a Request for Directions from the 

Court was made by the TRC in order to gain access to the IAP files currently retained by the 

Adjudication Secretariat. I was advised of the measures that could later be adopted in order 

to preserve the anonymity of the claimants of the IAP, such as the removal of all information 

concerning time, location, individuals and context which could lead to identifying the 

claimant.  

 

I oppose that my file be provided to any organisation regardless of the measures that could 

be taken to protect my identity. I did not give any consent to this effect and I always 

understood that my application, the mandatory documents, and the recording and transcripts 

of my testimony would not serve any purposes other than those of the IAP. 

 

I particularly fear the possibility of being identified by mistake, negligence or a leak of and 

therefore permitting individuals to learn facts that concern only me.101 

 

iv)  The IAP documents are under the control of the Court 

 

101. The Inuit Representatives had the opportunity to review the draft factums of the Chief 

Adjudicator and Independent Counsel on the issue of “control”. The Inuit Representatives adopt 

their position and submit that the IAP documents are not, and have never been, under the control 

of a government institution.   
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102. In addition, the Inuit Representatives submit that the majority of the Court of Appeal 

correctly found that the IAP documents are under “court’s control” and “not under AANDC’s 

control.” The key conclusion of the majority is as follows: 

 

In my view, the IAP Documents are under the court’s control, but not under AANDC’s 

control. They are not government records. While possession may often suffice for control, 

this is not always the case. When the government is in possession of records only as a result 

of litigation, and is constrained in its use of those records by the court process or a specific 

court order, those records are not “under the control of a government institution.102  

 

103. The Appellant wrote in its factum that “Parliament has chosen to provide no authority to the 

courts or any other entity to choose the circumstances in which the Access Act, Privacy Act or 

LACA should not apply”.103 However, the Appellant has not provided any authority or referred to 

any provision in the Privacy Act or Access Act or to any other legislation to support its statement. 

On the contrary, this Court and others have determined on many occasions whether or not the 

Privacy Act or Access Act apply within specific circumstances. For example, in Canada 

(Information Commissioner) v. Canada (Minister of Defence), this Court held that “the content of 

the records and the circumstances in which they came into being are relevant to determine whether 

they are under the control of government institution”.104 This Court noted that ministerial offices 

were not listed under Schedule I of the Access Act and thus could not be considered “government 

institutions” for the purposes of the Access Act. The same rational applies to the Secretariat. The 

Secretariat is not recognized as a “government institution” by the Privacy Act or Access Act.   

 

104. Even if the Secretariat, like the SAO, was not an autonomous branch of AANDC, courts 

have recognized that not all documents possessed by a listed government institution can be 

considered “under the control of a government institution” for the purpose of the Government 

Records Legislation. Canada (Privacy Commissioner) v. Canada (Labour Relations Board)105 
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contradicts the Appellant’s position that the mere possession of the IAP documents by the SAO is 

sufficient to bring the IAP documents under the control of a government institution.106  

 

105. In Canada (Privacy Commissioner) v. Canada (Labour Relations Board), the Federal Court 

of Appeal was required to determine whether notes taken during a hearing by members of the 

Canada Labour Relations Board, a listed government institution, were subject to disclosure under 

the Privacy Act. The Federal Court of Appeal held that notes taken by members of the Board, while 

acting in an adjudicative capacity, were not under the control of the government institution:          

 

[i]t is obvious to us that these notes are not “under the control” of the Board as provided in 

paragraph 12(1)(b) of the Privacy Act. These notes are being taken during the course of 

quasi-judicial proceedings, not by employees of the Board, but by Governor in Council’s 

appointees endowed with adjudicative functions which they must perform, not as agent of 

the Board, but independently of other members of the Board including the chairperson of the 

Board or a government institution.107  

 

106. In Canada (Privacy Commissioner) v. Canada (Labour Relations Board) the Federal Court 

of Appeal held that even if the members performing an adjudicative function were required by 

regulation to take notes and deposit them with the government institution, the members’ notes 

would remain outside the control of the government institution based on the principle of judicial 

independence. The Federal Court of Appeal wrote: 

 

A regulation that, for instance, requires members to take notes, prescribes the form of such 

notes or requires that they be deposited with the Board, would be invalid as a breach of the 

aspect of the duty of fairness respecting the independence of adjudicative decision makers. 

The principle of judicial independence and its corollary, the principle of adjudicative 

privilege, as applied to administrative tribunals, lie at the heart of the Board’s lack of control 

over the notes as a government institution.108   

 

107. To determine whether documents are under the control of a government institution, courts 

review the circumstances under which the documents were created and received, and consider any 

restrictions imposed by the courts. In Andersen Consulting v. Canada, the Federal Court held that 
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the implied undertaking was imposed “by the court itself” on litigants, and “usually included an 

obligation on the part of the receiving party to return or destroy the documents.”109 The court noted 

on the National Archives of Canada: 

 

It is a fair inference that Parliament's interest in creating the public archive was primarily in 

ensuring that the archives should contain those documents relating to the actual operations 

of government as such rather than to government in its incidental role as plaintiff or 

defendant in civil litigation.110    

 

D.  The Courts below had the jurisdiction and power to order the destruction of the IAP 

documents 

 

108. The Appellant’s position that the Government Records Legislation prevented the Courts 

below from making orders respecting the fate of IAP documents is incompatible with other 

fundamental principles of the Canada justice system, including the inherent power of superior 

courts to control their process. In Ontario v. Criminal Lawyers’ Association of Ontario, this Court 

held:   

 

Section 96 judges possess inherent power to make orders necessary to protect the judicial 

process and the rule of law. The courts must of course safeguard their own constitutional 

independence to assure the fairness of the judicial process and to protect the rights and 

freedoms of Canadians that are entrusted to them under the Charter.111   

 

109. This Court in MacMillan Bloedel Ltd. v. Simpson held that superior courts “have a core or 

inherent jurisdiction which is integral to their operations.” The power “to fully control their own 

process  is essential to the maintenance of the rule of law” and “the jurisdiction which forms this 

core cannot be removed by either level of government without amending the Constitution.” The 

Court noted that the inherent jurisdiction of a superior court is “difficult to define”, and held there 

was “no doubt that the power to control its process and enforce its orders, through, in part, 

punishing for contempt, is within that jurisdiction.”112  
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110. The Appellant’s interpretation of the Government Records Legislation disregards the 

expertise and power of the courts to protect the privacy of parties when it is required to do so and 

to prevent the improper use of court documents. In Ontario, this Court held that the executive, 

legislative and judicial branches have distinct institutional capacities and play critical and 

complementary roles in Canada’s constitutional framework. This Court held that “each branch will 

be unable to fulfill its role if it is unduly interfered with by the others.”113  

 

111. Courts have inherent jurisdiction to control documents used or disclosed in a court process. 

The Appellant does not dispute the Court of Appeal majority’s finding that:  

 

To protect privacy and prevent improper uses, the court exercises its inherent jurisdiction to 

control documents and its own process in a variety of ways, including issuing publication 

bans, holding hearings in camera, sealing information in court proceedings, and enforcing 

the implied undertaking rule.  

 

The point is this: to ensure access to justice, protect the rule of law and preserve the integrity 

of the administration of justice, the court always maintains control over information and 

documents obtained or originating because of its process. 114 

 

112. The Appellant’s submissions imply that Parliament aimed to interfere with the capacity of 

superior courts to control their processes and the documents generated under their authority.  The 

Appellant provided no evidence of such an intention by Parliament. As this Court held in Caron, 

“[i]t would be contrary to all authority to draw a negative inference against the inherent jurisdiction 

of the superior court based on “implication” and conjecture about legislative intent.”115  

 

113. The Applicant did not identify any provision in the Government Records Legislation 

intended to remove or limit the power of courts regarding their control over information and 

documents that were obtained or that originated from their processes nor did it identify any 

provision to limit the power of courts regarding the protection of privacy. The purpose of the 

Privacy Act, as set forth in section 2, is to protect the privacy of individuals in their interactions 
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with the federal government. Nowhere under section 2 of the Privacy Act, nor any other provisions 

of the Privacy Act or Access Act, is there any mention of Parliament’s authority to interfere with 

the jurisdiction of superior courts to control court documents. Courts have previously recognized 

that privacy interests can justify restrictions to the open court principle. In A.B. v. Bragg 

Communications Inc., this Court allowed a young female victim of sexualized bullying to proceed 

anonymously when seeking an order from a Nova Scotia court to obtain information from an 

internet provider.116  

 

114. At the time of the Approval Orders, Justice Winkler reviewed the Settlement Agreement and 

the proposed IAP. He was concerned with the failure of the parties to file an administration plan. 

On the IAP, he noted:     

 

The fact that a settlement may provide only a modified claims resolution procedure for the 

class members is not objectionable in and of itself. However, the court must be especially 

cautious to ensure that the whole of the process does in fact confer an actual benefit to the 

class members individually. Thus the need for a “workable litigation plan”, although it may 

be framed as administration plan, remains in full force.  

 

This is particularly so where the claims resolution procedure represents a primary benefit 

under the settlement, and leaves the individual entitlement to a deferred resolution, with its 

attendant costs, burdens and risks. It cannot be the case that the class members receive 

nothing more than the opportunity to litigate their claims in an extra-judicial process that 

offers no material advantages over normal course litigation. Otherwise, the class members 

are compromising their rights, and possibly the entirety of their claims, without receiving a 

corresponding benefit for having done so.117  

 

115. The IAP was designed to be a highly confidential and private adjudication process that 

offered a higher level of privacy protection than normal litigation. In normal litigation, an IAP 

claimant could have requested and obtained a sealing order, a hearing in camera, a publication ban, 

and the right to proceed anonymously. There is no indication that the parties to the Settlement 

Agreement intended to offer less privacy protection than those offered in normal litigation. There 

is no indication in the Government Legislation Records of a legislative intent to prevent a superior 

court to make a sealing order or destruction order when Canada is a defendant. 
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116. The Appellant consented to the Approval Orders issued by the superior courts of nine 

provinces and territories across Canada, including this order and declaration: 

 

THIS COURT ORDERS AND DECLARES that this Court shall supervise the 

implementation of the Agreement and this judgment and, without limiting the generality of 

the foregoing, may issue such orders as are necessary to implement and enforce the 

provisions of the Agreement and this judgment.118 

 

117. The Supervising Judge had the authority under the Approval Orders, the Class Proceedings 

Act and the inherent jurisdiction of a superior court to control its process and documents. The 

Supervising Judge had the jurisdiction to interpret the Settlement Agreement and the authority to 

order the destruction of the IAP documents to enforce the near to absolute assurances of 

confidentiality made to IAP claimants under Schedule “D” of the Settlement Agreement and to 

prevent a breach of the Settlement Agreement by the Appellant.   

 

118. In Endean v. British Columbia, this Court determined that courts should “look at their 

statutory powers before considering their inherent jurisdiction.” This Court confirmed that Section 

12 of the Class Proceedings Act should be interpreted broadly and that it confirmed and reflected 

the inherent authority of judges. This Court also held that “given the broad and loosely defined 

nature of the inherent powers of superior courts, they should be exercised sparingly and with 

caution.” On the inherent jurisdiction of courts, this Court wrote held: 

 

The inherent powers of superior courts are central to the role of those courts, which form 

the backbone of our judicial system. Inherent jurisdiction derives from the very nature of 

the court as a superior court of law and may be defined as a reserve or fund of powers” or 

a “residual source of powers”, which a superior court “may draw upon as necessary 

whenever it is just or equitable to do so, and in particular to ensure the observance of the 

due process of law, to prevent improper vexation or oppression, to do justice between the 

parties and to secure a fair trial between them.119   

 

                                                           
118 Reasons ONSC, para 157, AR Vol 1 Tab 2, p 38 (emphasis added) 
119 Endean v. British Columbia, [2016] 2 SCR 162, 2016 SCC 42 (CanLII) at para 23 
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119. In Endean, this Court held that the exercise of inherent jurisdiction can be limited by 

“constraints imposed by the Constitution, by any statutory provisions or by common law rules.”120.  

To restrict the inherent jurisdiction of a superior court, the limitations must be “clear limitations.” 

The Supervising Judge’s order to destroy IAP documents is intended to protect the privacy of IAP 

claimants and privacy is recognized in Canada as worthy of constitutional protection. The 

Appellant did not identify any constraints imposed by the Constitution, by any statutory provisions 

or by any common law rules. The Government Records Legislation applies to government 

documents. It was not intended to apply to court documents.   

 

120. The Appellant’s position regarding the application of the Government Records Legislation 

would constitute an undue interference in the sphere of superior courts’ jurisdiction. It would 

prevent Section 96 judges’ ability to make orders necessary to protect the judicial process, it would 

threaten the constitutional independence of courts, and it would restrict the powers of courts to 

ensure fairness in judicial processes whenever in conflict with the Chief Archivist of Canada.    

 

121. The Supervising Judge was authorized under the terms of the Approval Orders and the Class 

Proceedings Act to make a destruction order. Alternatively, considering the exceptional and unique 

circumstances of the Settlement Agreement and its goals of providing a fair, comprehensive, and 

lasting resolution of the legacy of residential schools, the Supervising Judge was justified under 

the inherent jurisdiction of a superior court to control court processes and documents generated 

therein to make the destruction order to enforce the explicit terms of the Settlement Agreement, 

the high level of confidentiality that parties agreed on, and the promises articulated in Schedule 

“D” that IAP claimants would retain control over their stories.   

 

E. Conclusion 

 

122. In December 2012, the Inuit Representatives intervened in the TRC’s request for direction 

that resulted in the decision of Justice Goudge in Fontaine v. Canada (Attorney General).121 In 

Fontaine, Canada maintained it was not obligated under Schedule “N” to provide residential school 

documents located at LAC to the TRC. The Inuit Representatives intervened because they regarded 

                                                           
120 Ibid., at para 62 
121 Fontaine v. Canada (Attorney General)121 2013 ONSC 684 

https://www.canlii.org/en/on/onsc/doc/2013/2013onsc684/2013onsc684.html?resultIndex=3
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Canada’s position as a breach of its promise to the parties to the Settlement Agreement. Justice 

Goudge held that Canada was to provide the residential school documents archived at LAC to the 

TRC. 

123. In this case, the Appellant’s position is not solely a breach of Canada’s promise to the parties 

of the Settlement Agreement. It is also a breach of Canada’s promises to ten of thousands of IAP 

claimants, including many Inuit claimants, that they would retain ownership and control over their 

intimate and often traumatic stories of abuse. The decision of a residential school survivor to share 

his or her experiences is a deeply personal one. No one, not the Chief Archivist of LAC, the 

government, or the NCTR, has the right to make that choice on their behalf. After being violated 

physically, psychologically, culturally, and in countless other ways under the residential school 

system, a violation of confidentially and privacy would be seriously damaging not only for the 

healing and reconciliation process for survivors that came forward and disclosed their experiences 

to the IAP but also to their dignity. If IAP claimants should wish to keep their darkest stories secret, 

they should be allowed to do so. The Settlement Agreement promised them nothing less. 

 

PART IV – SUBMISSION ON COSTS 

 

124. The Inuit Representatives do not seek costs and ask that no costs be ordered against them. 

 

PART V – ORDERS SOUGHT 

 

125. The Inuit Representatives ask that the appeal be dismissed. 

 

RESPECTFULLY SUBMITTED THIS 19TH DAY OF APRIL, 2017. 

 

 

Hugo Prud’homme 

Counsel for the Respondent, Inuit Representatives 
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