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PART I - STATEMENT OF FACTS 

 

A. Overview 

1. Surjit Singh Badesha and Malkit Kaur Sidhu (the “Respondents”) submit that the 

application for leave to appeal (the “Application”) made by the Minister of Justice (the 

“Applicant” or the “Minister”) ought to be denied. The Respondents submit that the Court of 

Appeal for British Columbia did not commit any legal error; rather, the Court of Appeal properly 

applied the existing law, albeit in a way contrary to the wishes of the Applicant. Therefore, the 

Application does not disclose any issue of public or national importance.   
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B. Statement of Facts 

2. For the purposes of the Application, the Respondents agree with the facts as outlined by 

the Applicant (Application for Leave to Appeal (“ALA”), Tab 16, Applicant’s Memorandum of 

Argument, p. 191-199, paras. 4-21).  Although not really germane to the issue, it is conceded that 

there was sufficient evidence to commit the Respondents for extradition and therefore, the 

Respondents take no issue with the facts outlined by the Applicant.  

3. The Respondents consider the following additional facts to be relevant: 

a) At the time of their application for judicial review, the Respondents Mr. Badesha 

and Mrs. Sidhu were 70 and 65 years old, respectively (ALA, Tab 11, Reasons for 

Judgment of the Court of Appeal (“RFJ”), p. 123, para. 5).  

b) Both of the Respondents suffer from a number of age-related conditions that have 

required external medical care while in custody pending extradition (ALA, Tab 

11, RFJ, p. 123, para. 5), which effectively make them more vulnerable to the 

adverse effects of abuse such as torture or the denial of medical treatment.  

4. The Respondents also consider the following points regarding the Minister’s reasons for 

surrender, and the Court of Appeal’s reasons on judicial review, to be relevant: 

a) In his reasons for surrender, the Minister expressly acknowledged the existence of 

human rights violations in Indian prisons (ALA, Tab 8, Reasons for Mrs. Sidhu’s 

Surrender, p. 103; ALA, Tab5, Reasons for Mr. Badesha’s Surrender, p. 82). The 

Minister’s concerns about these human rights violations prompted him to obtain 

assurances from India to ensure that the Respondents would receive proper 

treatment and consular access while in custody. 

b) The majority at the Court of Appeal spent some time outlining the material that 

was placed before the Minister regarding human rights violations in Indian 

prisons, which led him to the conclusion that assurances were, in fact, necessary 

(ALA, Tab 11, RFJ, p. 129-132, paras. 22-30).  This included, for example, a 
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report that chronicled over fourteen thousand deaths of persons held in custody in 

Indian prisons over a period of 10 years; this report concluded that a large 

majority of those deaths were the direct consequence of torture. In light of this 

material, the Court of Appeal arrived at the only possible conclusion: India’s 

human rights record, as it pertained to persons in prison, is “appalling” (ALA, Tab 

11, RFJ, p. 124, para. 7).  

c) Notwithstanding the fact that the Minister and the Court of Appeal reached 

similar conclusions regarding India’s human rights record as it pertains to people 

in custody, they reached different conclusions as to whether the assurances 

provided by India were adequate to address these concerns. The Court of Appeal 

concluded as follows: 

[61] In my respectful opinion, the Minister erred in failing to 

appreciate the emptiness of the assurances and their failure to 

respond in any practical way to the serious concerns giving rise 

to them. Had there been no risk of mistreatment or neglect, no 

assurances would have been sought. India’s promises 

amounted to this: we have law protecting prisoners and 

therefore the applicants will be protected. The Minister’s 

response was to invoke the presumption that Canada’s treaty 

partner will keep its promises. But that ignores the fact that the 

human rights abuses documented in the material occurred 

under the very same enactments India recites in its assurances. 

The question for the Minister was what steps will be taken that 

mitigate the risk of the violence other prisoners suffered while 

under the same regime? 

[Emphasis added.] 

(ALA, Tab 11, RFJ, p. 141, para. 61.) 

 

d) For clarity, the “serious concerns” discussed above were those of the Minister. 

The Court of Appeal did not, on its own motion, develop the conclusion that 

Indian prison officials mistreated and even killed prisoners; that was the 

conclusion of the Minister. As noted by the Court of Appeal: “[h]ad there been no 

risk of mistreatment or neglect, no assurances would have been sought” (ALA, 

Tab 11, RFJ, p. 141, para. 61).  
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e) In determining whether the assurances provided by India were adequate, the Court 

of Appeal considered reports of persons in custody in India being subjected to 

torture because they complained about poor prison conditions (ALA, Tab 11, RFJ, 

p. 130, para. 25), and the failure of India to adopt any anti-torture laws (ALA, Tab 

11, RFJ, p. 131, para. 28). The Court of Appeal also expressed concern about the 

“virtual impunity” enjoyed by law enforcement personnel for their human rights 

violations (ALA, Tab 11, RFJ, p. 130, para. 26). Critically, the Court of Appeal 

considered “the fact that the human rights abuses documented in the material 

occurred under the very same enactments India recites in its assurances” (ALA, 

Tab 11, RFJ, p. 141, para. 61).  The practical reality, grounded in the evidence, is 

what mattered, not the bare recitation of statutory provisions.   

f) Further, the Court of Appeal considered and rejected the notion that an assurance 

of consular monitoring would mitigate the health and safety risks in this case, 

contrary to the conclusion of the Minister. The Court of Appeal held: 

[66] … The more worrisome issue is the day-to-day exposure 

to harm in custody and the risks associated with retaliation 

against prisoners who complain.  The Minister places heavy 

emphasis on consular monitoring, but it has its limits in 

mitigating the risks.  Consular staff may only discover a rape, 

beating or neglect of medical care after the fact.  … 

 

[Emphasis added.] 

(ALA, Tab 11, RFJ, p. 142, para. 66.) 

 

The Court of Appeal cited Sing v. Canada (Citizenship and Immigration), 2007 

FC 361, in support of this proposition. 

g) As a result, the Court of Appeal found that the assurances given by India to the 

Minister were inadequate and thus, the Minister’s decision to accept them was 

unreasonable.  
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PART II - STATEMENT OF QUESTION IN ISSUE 

5. The only issue to be determined is whether or not the Applicant should be granted leave 

to appeal.   

6. The Respondents submit that the Application should be denied because it does not 

disclose any error on the part of the Court of Appeal, nor does it disclose an issue of public or 

national importance warranting review by this Court. 

PART III – STATEMENT OF ARGUMENT 

7. The Applicant seeks leave to appeal to address the following two issues: 

a) What is the appropriate scope of review under s. 7 of the Charter for alleged 

deficiencies in an extradition partner’s justice system? 

b) What is the appropriate standard of review of a Minister’s decision to accept 

diplomatic assurances from an extradition partner? 

8. Established and uncontroversial jurisprudence provides answers to both these questions. 

A. The scope of review on a judicial review of a surrender order is well established in 

the jurisprudence and was not expanded by the Court of Appeal.  

 

9. As set out by the Court of Appeal, the scope of a review under s. 7 of the Charter was 

addressed by this Court in Suresh v. Canada (Minister of Citizenship and Immigration), 2002 

SCC 1, and by other courts on a number of different occasions: 

[33] The Minister’s decision regarding the sufficiency of the Indian 

assurances is subject to a standard of reasonableness. … 

… 

[36] On the reasonableness inquiry, “appropriate factors” considered 

by the Minister may include not only the content of the assurances 

themselves, but also the capacity of the requesting state to fulfill them. 

In this regard, I refer to Suresh at paras. 124-125: 

… 
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[125] In evaluating assurances by a foreign government, the 

Minister may also wish to take into account the human rights 

record of the government giving the assurances, the 

government’s record in complying with its assurances, and the 

capacity of the government to fulfill the assurances, 

particularly where there is doubt about the government’s ability 

to control its security forces. … 

[37] It is critical that assurances address meaningfully the risks that 

they are intended to mitigate. In Canada (Minister of Justice) v. 

Pacificador (2002), 60 O.R. (3d) 685 (C.A.), leave to appeal to S.C.C. 

refused, [2002] S.C.C.A. No. 390, 101 C.R.R. (2d) 374, the Ontario 

Court of Appeal reviewed an assurance by the Philippines government 

that the person sought would receive a speedy trial, and found it 

ineffective. As with Suresh and the present case, the concern was not 

with the good faith of the government making the assurance (which 

must be presumed) but the capacity to carry it out. What troubled 

Sharpe J.A., for the court, was that “the assurances that have been 

given have been unpersuasive and unreliable” (para. 50). 

[38] Thus, the failure to assess whether assurances are truly responsive 

may constitute an error. In the case of Sing v. Canada (Citizenship and 

Immigration), 2007 FC 361 at para. 142, de Montigny J. found 

reviewable error in the failure to determine whether the assurances 

regarding torture “met the essential requirements to make them 

meaningful and reliable”.  

[39] The sufficiency of assurances was likewise central to the decision 

of the European Court of Human Rights in Othman (Abu Qatada) v. 

The United Kingtom, [2012] ECHR 56. … 

[Emphasis in original.] 

(ALA, Tab 11, RFJ, p. 133-135, paras. 33-39.) 

 

10. The principles arising from this jurisprudence were succinctly summarized by the Court 

of Appeal as follows: 

[40] To summarize, assurances are reasonably accepted where they 

respond in a practical way to the concerns giving rise to them. 

Assessment of assurances, particularly those concerning torture, 

requires consideration of the requesting state’s capacity to fulfill them. 

The failure to consider whether such assurances meaningfully respond 

to the concerns they are intended to address may amount to an error. 

(ALA, Tab 11, RFJ, p. 136, para. 40.) 
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11. The Applicant acknowledges that this Court provided “guidance” on assurances in Suresh 

but says that the guidance “did not account” for the extradition context (ALA, Tab 16, 

Applicant’s Argument, p. 207, para. 36). The Applicant does not, however, contend that the 

factors considered by the Court at para. 125 (quoted above) are not relevant.  Nor could the 

Applicant make this contention, for this Court has already made it clear that, where death or 

torture are possible outcomes, it matters not whether the context is deportation or extradition: 

This Court has recently expressed the seriousness with which it views 

deportation or extradition to countries where torture and/or death are 

distinct possibilities:  United States v. Burns, [2001] 1 S.C.R. 283, 

2001 SCC 7; Suresh v. Canada (Minister of Citizenship and 

Immigration), [2002] 1 S.C.R. 3, 2002 SCC 1.  In such cases, 

guarantees of fundamental justice apply even where deprivations of 

life, liberty or security may be effected by actors other than the 

Canadian government, if a sufficient causal connection exists between 

the participation of the Canadian government and the ultimate 

deprivation effected: Suresh, at para. 54.  This general principle was 

recognized in Suresh to apply equally to either deportation or 

extradition hearings. 

(Application under s. 83.28 of the Criminal Code (Re), 2004 SCC 42 

at para. 75; see also Lake v. Canada (Minister of Justice), 2008 SCC 

23 at paras. 38-39.) 

 

12.   The fact is that this Court authoritatively stated in Suresh that the human rights record of 

the foreign government is relevant, as is “the capacity of the government to fulfill the 

assurances” (Suresh, at para. 125). The Respondents submit that the Court of Appeal properly 

applied this law to the facts at hand. Thus, further consideration of this issue, by this Court, is 

unnecessary. 

13. The Applicant also takes the position that: 

25. The majority’s exclusive reliance upon evidence of a general 

nature to set aside a surrender order to a treaty party represents a 

substantial expansion of the scope of judicial review of the Minister’s 

decision and introduces appellate uncertainty over the circumstances in 

which extradition “shocks the conscience” contrary to s. 7 of the 

Charter, or is “unjust or oppressive” contrary to s. 44(1)(a) of the 

Extradition Act. … 

 



 8 

26. Furthermore, in setting aside the Minister’s order, the majority 

engaged in an abstract assessment of the Indian prison system as a 

whole. In doing so, the Court of Appeal opened the door to appellate 

courts evaluating the general operation of an extradition partner’s legal 

system as a basis for interfering with surrender orders.  

 

[Emphasis added.] 

 

(ALA, Tab 16, Applicant’s Argument, p. 202, paras. 25-26.) 

 

14. Contrary to the assertion of the Applicant, the Court of Appeal did not “expand” the 

evidence that might be considered on the issue of surrender, as the Court of Appeal considered 

the Respondents’ circumstances in light of the evidence that the Minister chose to accept, and 

found that the assurances did not offer sufficient protection to the Respondents given the real 

threat of abuse.  It was the Minister himself who accepted that there was general evidence of 

abuse within the Indian prison system.  The Minister clearly relied upon that evidence because, 

had he not, there would have been no reason for him to seek and obtain assurances in the first 

place.  Accepting that the Minister based his decision on this evidence “of a general nature”, the 

Court of Appeal was entitled to, if not obliged to, consider it when determining the 

reasonableness of the Minister’s decision to accept the particular assurances received from India.  

15. To not consider the above-noted evidence would have been, in circumstances of this case, 

absurd.  First, these Respondents are still in Canada so thus far, there could be no specific 

empirical evidence of abuse or torture directly related to them.  Second, it would be absurd to 

expect that Indian prison officials would announce in advance of the arrival of the Respondents 

that they would be subjected to abuse or torture upon their arrival at an Indian prison.  In this 

regard, the decisions of the Minister and the Court of Appeal were designed to be proactive in 

protecting the Respondents. In the particular circumstances of this case, for the reasons outlined 

by the Court of Appeal and described above, the Court decided that the assurances obtained by 

the Minister failed to address the very real risk of harm that the Respondents would face in an 

Indian prison.  

16. The Applicant also asserts that the Court of Appeal’s analysis “blurs the distinction 

between political matters falling within the expertise of the executive and legal matters falling 

properly within an appellate court’s domain” (ALA, Tab 16, Applicant’s Argument, p. 203, para. 
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28). In essence, the Court of Appeal is accused of causing a ban on surrender of persons to India 

in defiance of the extradition agreement between the two countries.  With respect, that is not 

what occurred in this case. Again, on the facts of this case and based upon the evidence accepted 

by the Minister, the Court of Appeal found that the reasoning behind the Minister seeking 

assurances was valid, but that the particular assurances given did not address the concerns raised 

by the evidence. This evidence included, inter alia, evidence about the Respondents’ age and 

health concerns, in addition to evidence regarding human rights violations in Indian prisons.  Far 

from “usurp[ing] the role of the executive in determining whether a state is a suitable extradition 

partner”, the Court of Appeal was properly performing its judicial role in determining whether 

the Minister’s decision on the facts and law of this particular case was reasonable (ALA, Tab 16, 

Applicant’s Argument, p. 204, para. 28).   

17. In summary, the Respondents submit that the law regarding scope of review under s. 7 of 

the Charter is well established, and a reviewing court may assess the capacity of the requesting 

state to fulfill its assurances. This is what the Court of Appeal considered in the case at bar, and 

the Court did not commit any reviewable errors in doing so. The Court of Appeal did not expand 

the scope of review, or open the door for future appellate intervention. Rather, the Court 

reviewed the evidence that was previously accepted and relied upon by the Minister, as it was 

entitled to do, and held that the assurances obtained were inadequate for the purpose of 

protecting the Respondents.  

B. The standard of review of the Minister’s decision to accept diplomatic assurances is 

reasonableness, and the Court of Appeal properly applied this standard.  

18. The appropriate standard of review on a judicial review of a surrender order was 

succinctly summarized by the Court of Appeal as follows: 

[33] The Minister’s decision regarding the sufficiency of the Indian 

assurances is subject to a standard of review of reasonableness. While 

entitled to a high degree of deference, it is not immune from review. In 

Lake v. Canada (Minister of Justice), 2008 SCC 23, LebBel J., for the 

Court, wrote: 

[41] Reasonableness does not require blind submission to the 

Minister’s assessment; however, the standard does entail more 

than one possible conclusion. The reviewing court’s role is not 
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to re-assess the relevant factors and substitute its own view. 

Rather, the court must determine whether the Minister’s 

decision falls within a range of reasonable outcomes. … 

(ALA, Tab 11, RFJ, p. 133, para. 33.) 

 

19. The Respondents submit that this is the appropriate standard of review, and it was 

properly applied by the Court of Appeal, which held that “the Minister’s decision to accept the 

assurances was not within a reasonable range of outcomes” (ALA, Tab 11, RFJ, p. 147, para. 

74).  

20. The fact that “reasonableness” is the appropriate standard of review was, in fact, 

acknowledged by the Minister in the Application: 

Specifically, this Court has cautioned that a reviewing court is not to 

re-assess the factors relevant to surrender and substitute its own view; 

rather the reviewing court’s task is to determine whether the Minister 

considered the relevant facts and reached a defensible conclusion that 

falls within a range of reasonable outcomes. 

(ALA, Tab 16, Applicant’s Argument, p. 208, para. 39.) 

 

21. Notwithstanding this well-established law, the Minister proposes to litigate the standard 

of review in this Court, and makes the following points in the Application (ALA, Tab 16, 

Applicant’s Argument, p. 204-209, paras. 30-41): 

a) diplomatic assurances between treaty partners “amount to” binding legal 

obligations; 

b) the Minister has expertise in determining the reliability of diplomatic assurances 

and attaches substantial weight to them; 

c) India has been a longstanding (30 years) treaty partner; 

d) comity between nations requires trust and cooperation; 

e) the Minister is best suited to determine the sufficiency of assurances; 
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f) the Court  of Appeal placed no weight on India’s assurances despite there being 

no evidence that India has a history of ignoring assurances; 

g) the Court discounted the importance of Canadian consular access; and 

h) the Court’s decision may mean that the Respondents avoid a trial for murder. 

22. With respect, it is submitted that the Applicant’s first five propositions (items (a) through 

(e), above) really amount to the same thing and can be reduced to the submission that courts have 

no right to review a decision of the Minister regarding the adequacy of assurances.  This is 

contrary to Suresh, as discussed above.  It is also contrary to the Extradition Act, S.C. 1999, c. 

18, which authorizes judicial review. It states:  

57 (6) On an application for judicial review, the court of appeal may 

(a) order the Minister to do any act or thing that the Minister 

has unlawfully failed or refused to do or has unreasonably 

delayed in doing; or 

(b) declare invalid or unlawful, quash, set aside, set aside and 

refer back for determination in accordance with any directions 

that it considers appropriate, prohibit or restrain the decision of 

the Minister referred to in subsection (1). 

 

23. Therefore, while deference is owed to a Minister’s decision on surrender, a plain reading 

of s. 57 of the Extradition Act reveals that the Minister’s powers are not unfettered. A reviewing 

court has jurisdiction to refer the issue of surrender back to the Minister with directions that the 

Minister address any concerns raised by the reviewing court.   

24. A reviewing court cannot be stripped of its ability to review in the name of deference.  In 

order for a review to be meaningful, the reviewing court must be able to overturn a decision 

notwithstanding deference to the Minister. Moreover, the entirety of the ministerial and judicial 

review process is permeated with the Charter and principles of fundamental justice.  While the 

Minister may have a number of international obligations and agendas, it is trite law to observe 

that these must be carried out in conformity with the Charter.  In other words, no one can be 

sacrificed for the implementation of those obligations and agendas.   
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25. With regard to the Applicant’s assertion that the Court of Appeal erred in not placing any 

weight on the Indian assurances despite there being no evidence of its failure to live up to 

assurances in the past, the Applicant, with respect, misses the point. As held by the Court of 

Appeal, the issue in this case was not one related to “good faith”; rather, the Court was required 

to consider whether the requesting government could “control human rights abuses in [its] 

prisons”. The Court of Appeal was correct to consider this issue in light of the evidence 

regarding endemic abuse within the Indian prison system, and the impunity of persons who 

commit said abuse. Therefore, the Court of Appeal properly held that the particular assurances 

obtained by the Minister did not offer sufficient protection to prevent the Respondents from 

suffering abuse while being held in an Indian prison, and did not err in failing to give these 

assurances any weight.  

26. As for the assertion that the Court of Appeal did not give sufficient weight to the 

assurance regarding consular access, again, this issue must be considered in the context of the 

evidence before the Minister and the Court of Appeal. The Court considered this evidence, which 

demonstrated that prisoners in India may suffer reprisals for complaining about abuse, and that 

prison officials may be abusive with impunity. The Court also considered that, if the 

Respondents are extradited to India and suffer abuse in India’s prisons, they will be effectively at 

the mercy of the Indian authorities, and Canada will no longer have the ability to intervene. In 

light of these facts, the Court of Appeal correctly found that consular access may prove to be 

completely ineffective with regard to ensuring the Respondents’ health and safety. This decision 

really just reflects the obvious fact that, in order for measures to be meaningful so as to ensure 

safety, they must be responsive to the reality of the circumstances.  

27. The final point made by the Applicant is that the charges against the Respondents are 

serious and that they may avoid a trial.  With respect, this argument is premature.  It is important 

to be reminded what the Court of Appeal ordered:  the matter has been remitted back to the 

Minister so that the Minister can obtain meaningful assurances to ensure that the Respondents do 

not suffer abuse while being held in custody in an Indian prison.  While the Court of Appeal 

discusses the possibility of a trial of the Respondents in Canada, this was not what was ordered.  

The concern expressed by the Applicant is entirely speculative.  
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28. In summary, the Extradition Act and the jurisprudence contemplate and refer to 

“reasonableness” as the standard of review in circumstances such as these. The Court of Appeal 

recognized and applied this standard, and expressly acknowledged that, in conducting its review, 

it was required to give a high degree of deference to the decision of the Minister. However, the 

Court of Appeal concluded that, in light of the evidence before the Minister and the Court, the 

Minister’s decision was not within a reasonable range of outcomes. The Court of Appeal 

conducted no reviewable error in doing so.  

C. The Court of Appeal made no reviewable errors and the proposed appeal raises no 

issue of public or national importance. 

 

29. As submitted above, it is the Respondents’ position that the Court of Appeal committed 

no reviewable error in determining that the Minister’s decision to accept the assurances provided 

by India was unreasonable.  

30. First, the Court of Appeal correctly considered India’s capacity to fulfill the assurances 

granted and relied on by the Minister and held that, in light of the evidence before the Court, 

those assurances were insufficient to ensure the Respondents would not suffer ill treatment at the 

hands of the Indian authorities while in custody in an Indian prison. In this regard, the Court of 

Appeal did not embark upon a lark of its own and expand the scope of review for cases such as 

this. Rather, the Court of Appeal responded to evidence of considerable concern regarding the 

Respondents’ health and safety in Indian custody, as recognized by the Minister when he 

obtained assurances in the first place.  

31. Second, the Court of Appeal applied the proper standard of review – namely, 

reasonableness – and determined that the Minister’s decision to accept the assurances provided 

by India was unreasonable.  

32. As a result, it is submitted that the Application does not raise any issues about currently 

unsettled areas of the law that require attention from this Court, nor does it disclose an issue of 

public or national importance. Instead, the proposed appeal merely raises issues about the 

application of legal principles already addressed in the jurisprudence. 
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33. The implications of the Court of Appeal’s decision are not as far reaching as the 

Applicant suggests, as the Court of Appeal was not saying that the Respondents, or any other 

persons sought by India, could never be surrendered. Rather, the Court of Appeal concluded that, 

in this case, surrender could not occur without appropriate assurances because the Minister, and 

the reviewing court, both recognized that there were serious problems with the treatment of 

prisoners in Indian prisons, and those problems needed to be addressed with appropriate 

assurances. The Applicant says “a ‘Catch 22’ problem is created if the very fact of having to seek 

assurances means that they cannot be relied upon” (ALA, Tab 16, Applicant’s Argument, p. 207, 

para. 35).  That, of course, is not the holding in the case at bar.  It is because they were 

inadequate that they could not be relied upon. 

34. Moreover, the Court of Appeal’s decision will not have the geopolitical implications that 

the Applicant predicts will occur.  If that were the case, then the Minister’s acknowledgement 

that persons can be mistreated in India’s prisons would have had the same implications.  Before 

this matter ever got to the reviewing court, the Minister effectively said that India, without 

providing assurances, could not be trusted to ensure the safety of the Respondents, and that 

assurances were necessary in order to ensure their safety. 

35. Nor will the decision below suddenly mean that the United States prison system will be 

under review by Canadian courts (ALA,  Tab 16, Applicant’s Argument, p. 204, para. 29). This 

case does not have anything to do with the United States prison system.  The decision in this case 

was based on the evidence presented, which included the “alarming” fact that in India there were 

“1,504 deaths in police custody and 12,727 deaths in judicial custody from 2001-2002 to 2002-

2010” and that torture was widespread, including rape (ALA, Tab 11, RFJ, p. 129, para. 22).  

The specter raised by the Applicant, if it should so ever come to pass, can be reviewed by this 

Court at that time if the test for public importance is met.     

36. It is therefore submitted that the Court of Appeal acted within its jurisdiction under the 

Extradition Act to review the Minister’s decision and committed no reviewable error, let alone 

one of public or national importance.    
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PART IV – SUBMISSION ON COSTS 

37. The Respondents do not seek costs. 

PART V – ORDER SOUGHT 

38. That the Application be dismissed. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at the City of Vancouver this 27
th

 day of May, 2016. 

 

____________________________________    _________________________________ 

Michael Klein Q. C., Counsel for the       E. David Crossin Q.C. and Miriam Isman, 

Respondent Surjit Singh Badesha      Counsel for the Respondent Malkit Kaur  

          Sidhu 
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PART VII – STATUTORY PROVISIONS 

Extradition Act, S.C. 1999, c. 18 

44 (1) The Minister shall refuse to make a 

surrender order if the Minister is satisfied 

that 

(a) the surrender would be unjust 

or oppressive having regard to all 

the  relevant circumstances; or 

(b) the request for extradition is 

made for the purpose of prosecuting 

or punishing the person by reason of 

their race, religion, nationality, 

ethnic origin, language, colour, 

political opinion, sex, sexual 

orientation, age, mental or physical 

disability or status or that the 

person’s position may be prejudiced 

for any of those reason. 

 

… 

 44 (1) Le ministre refuse l’extradition s’il 

est convaincu que : 

(a) soit l’extradition serait injuste 

ou tyrannique compte tenu de 

toutes les circonstances; 

(b) soit la demande d’extradition 

est présentée dans le but de 

poursuivre ou de punir l’intéressé 

pour des motifs fondés sur la race, 

la nationalité, l’origine ethnique, la 

langue, la couleur, la religion, les 

convictions politiques, le sexe, 

l’orientation sexuelle, l’âge, le 

handicap physique ou mental ou le 

statut de l’intéressé, ou il pourrait 

être porté atteinte à sa situation 

pour l’un de ces motifs. 

…  

57 (6) On an application for judicial 

review, the court of appeal may 

(a) order the Minister to do any act 

or thing that the Minister has 

unlawfully failed or refused to do 

or has unreasonably delayed in 

doing; or 

(b) declare invalid or unlawful, 

quash, set aside, set aside and refer 

back for determination in 

accordance with any directions that 

it considers appropriate, prohibit or 

restrain the decision of the 

Minister referred to in subsection 

(1). 

 

 57(6) Saisie de la demande, la cour d’appel 

peut : 

(a) ordonner au ministre 

d’accomplir tout acte qu’il a 

illégalement omis ou refusé 

d’accomplir ou dont il a retardé 

l’exécution de manière 

déraisonnable; 

(b) déclarer nul ou illégal, annuler, 

infirmer, ou infirmer et renvoyer 

pour décision suivant ses 

instructions, l’arrêté d’extradition, 

en restreindre la portée ou en 

interdire la prise. 

 


