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File Nillnber: 

INTHESUPREMECOURTOFCANADA 
(ON APPEAL FROM THE COURT OF APPEAL OF BRITISH COLUMBIA) 

BETWEEN: 

AND: 

CANADA (MINISTER OF JUSTICE) 

SURJIT SINGH BADESHAand 
MALKIT KAUR SIDHU 

APPLICANT'S MEMORANDUM OF ARGUMENT 

PART I· STATEMENT OF FACTS 

I. .OVERVIEW 

APPLICANT 

RESPONDENTS 

1. In a 2:1 decision, the British Columbia Court of Appeal eITed in setting aside a su1Tender 

order that would have returned Surjit Singh Badesha and Mal~t Kaur Sidhu (the "Respondents) 

to .India to face trial for their .alleged role in perpetrating a brutal and notorious "honour" killlng 

of a Canadian citizen. In doing so, the maj~rity effectively prohibited extradition·to India, not 

because of a specific concern that the Respondents will be mistreated at the hands of Indian · 

authorities, but on the basis .of general criticism of the conditions of India's prisons. In a 

significant departure from precedent, the Court of Appeal has set aside the Minister's decision 

and condemned a fundamental aspect of an extradition treaty partner's justice system as being 

unduly harsh and unacceptable by Canadian standards. The result is that the Court of Appeal 

has usurped the Minister's well-established political role in balancing relevant considerations in 

.deciding whether to order surrender and cU~regarded the. Minister's superior expertise in 

international relations. 
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2. The majority also took the extraordinary step 6f interfering with the Minister's discretion 

to rely on a treaty partner's diplomatic assurances guaranteeing the Respondents' health and 

safety while in custody. The majority took this course despite the fact that the assurances 

provided by India are vh:tually identical to those repeatedly upheld by appellate courts, and in the 

absence of any evidence that India would fail to honour the assurances given. 

3. The implications of the majority's decision extend far beyond Canada's extraditio~ 

relationship with India. They impact upon the entire network of extradit~on treaties of which 

Canada is a part. If appellate courts can set aside surrender orders on the basis of general rather 

than specific human rights concerns, an extradition treaty can be subverted despite a 

determination from the executiv~ that the justice system of a foreign country sufficiently 

con·esponds to our own to wa1·rant entering into the treaty il,1 the ~rst place, If appellate courts 

can interfere in the Minister's decision to rely on diplomatic assurances in anything Jess than 

extraordinary circumstances, Canada's ability to comply with its international obligations would 

be severely compromised and its good relations with other states irreparably damaged. For 

these reasons, this case raises issues of public. importance that require clarification from this 

Court. 

Il. IDSTORY OF EXTRADITION PROCEEDINGS 

A. The Extradition Request and the _Committal Order 

4. On June 8, 2000, Jaswinder Kaur Sidhu and her husband, Sukhwinder Singh Sidhu 

·travelled by scooter fi:o.m the village of Malerkotla in Punjab, India, toward a small village in 

which they had taken refuge. 1 Several weeks earlier, Jaswinder Sidhu had fled her home in 

Maple Ridge, British Columbia, after enduring a six month campaign of terror waged by the 

Respondents (her uncle and mother), in which she was beaten, stalked and threatened with death 

as a result of her man'iage to Sukhwinder Sidhu, a rickshaw driver considered by the 

Respondents to be of an inferior social class.2 She returned to India to be with her husband, 

with the hope of bringing him to Canada and starting a new life together.3 As the couple 

1 Application for Leave to Appeal ("ALN'), Tab 2, p. 30, Reasons for Judgment of Extradition Judge at para. 
121 
2 ALA, Tab 2, pp\ 15·29; Reasons for Judgment ofExtradition Judge 
3 ALA, Tab 2, PP: 14-15, 23-24, Reasons for Judgment ofExtradition Judge at paras. 33, 37, 83 and 93 
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travelled, they were stopped on a bridge by a group of men brandishing hockey sticks and a 

. sword.4 The couple was ambushed.5 Sukhwinder Sidhu was beaten by his as.sailants and left at 

the ·scene.6 He later recovered from hi.s injuries.7 Jaswinder Sidhu was seized by the attackers, 

forced i~to a car, and driven away.8 The next day, her lifeless body was found. on the bank of a 

canal. Her throat had been cut. 9 

5. Indian· authorities charged thirteen individuals with the murder, including the 

Resp~ndents: 10 Of the eleven co~accused prosecuted by Indian authorities in 2005, seven were 

convicted and four were acquitted. Three.of' the seven were acquitted on appeal. One more was 

acquitted on ~rther appeal, leaving three serving life septences. 

6. India sought the extradition of the Responde:p.ts pursuant to diplomatic note in March of 

2011. 11 At the conclusion of a committal hearing, Fitch J. (as he then was), the extradition judge, 
. . 

held that India's evidence in support of extradition was sufficient to order the Respondents' 

committal under s. 29(1)(a) of the Extradition Act12 for conduct corresponding to the offences of 

murder, contrary· to ss. 229 and 235 of the Criminal Code and conspfracy to commit murder,

coritrary to ss. 229, 235 and 465 of the Criminal Code. 13 Fitch J. conc~uded ~at there was a 

substantial body of evidence that Badesha and Sidhu harboured an intense hostility towards the 

victim and her husband, whose relationship brought, in their eyes, dishonour to their family.,14 

Furthermore, Fitch .J. found that a reasonable jury, properly instructed could find that the 

Respondents, enraged by the victim's defiance of their authority, hired the Indian perpetmtors to . . 

commit the murder. 15 

4 ALA, Tab 2, pp. 30-31, Reasons for Judgment ofExtradltion Judge at paras. 119-120, 121-122 
5 AJ;A, Tab 2, p. 31, Reasons for Judgment ofExtradition Judge at paras.123-124 
6 ALA, 1:ab 2., p. 31, Reasons for Judgment ofExtradition Judge at parf!. 123 
7 ALA, Tab 2, p. 32, Reasons for Judgment ofExtradition Judge at paras. 129-131 
8 ALA, Tab 2, pp. 30·3 l, Reasons for Judgment ofExtradition Judge at paras. 120, 124 
9 ALA, Tab 2, p. 32, Reasons for Judgment ofExtradition Judge at paras. 132 
10 ALA, Tab 11, p. 126, Reasons for Judgment of Court of Appeal · 
11 ALA, Tab 5, p. 74, Minister's Surrender Reasons (Badesha); Tab 8, p. 96, Minister's Surrender Reasons (Sidhu) 
12 S.C. 1999, c. 18 (the "Aof') · · · 
13 ALA Tab 3, p. 72, Committal Order (Badesha); Tab 4, p. 73, Committal Order (Sidhu) 
14 ALA, Tab 2, pp .. 40-71, Reasons for Judgment of Extradition Judge 
15 AtA, Tab 2, pp. 40-71, Reasons fo1•.Judgment ofExtraditi~n Judge 
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7. The Respondents filed and later abandoned their appeals from the order of committal. 16 

As observed by the Comt of Appeal in its decision, the prosecution's case against the 

Respondents is strong: I 7 

B. The Ministel''s Reasons for Surrender 

8. On November 27, 2014, the Minister ordered the Respondents' surrender.18 In reasons 

addressed to each of the Respondents respective!~, the Minister concluded that their sunender . 

would not "shock the conscience,, or be "unjust or oppressive" contrary to s. 44(1)(a) of the Act. . . . . 

The Minister made his surrender .order conditi~nal upon the receipt of formal diplomatic 

·assurances from India that: (i) the Respondents will not face.the death penalty if convicted; (ii) 

the Respondents.will receive the medical care they require and that every reasonable effort will 

be made. to ensure their safety ".17hile in custody; (iii) that Canadian consular officials will have 

·unrestricted access to the Respondents, and (iv) that Canadian consular officials will have access 

to the Indian court proceedings. 19 

9. In his reasons, the Minister con~luded that India can be trusted to honour its death penalty 

assurances.20 He observed that the Respondents had provided no evidence that India has ever 

failed to abide by diplomatic assurances ·given ·to Canada or any treaty partner.21 The Minister 

noted that compliance with diplomatic assurances is a matter of public honour for the country 

concerned and that failure to comply with such assurances would have serious international 

repercussions.22 

10. As for the fair trial concerns raised by Mr. Badesha in his written submissions based on 

various findings of corruption found to exist in India, the Minister acknowledged the findings, 

16 ALA, Tab 13, p. 177, Order of Court of Appeal dismissing appeal as abandoned (Badesha); Tab 14, p. 181, Order 
of Court of Appeal dismissing appeal as abandoned (Sidhu) 
17 ALA, Tab l 1, p. I 45, Reasons for Judgment of Court of Appeal 
18 ALA, Tab 6, pp. 91-92, Order of Surrender (Badesha); Tab 9, pp. 116-117, Order of Surrender (Sidhu) 
19 ALA, Tab 6, pp. 91-92, Order of Surrender (Badesha); Tab 9, pp. 116·117, Order of Surrender (Sidhu) 
20 ALA, Tab 5, pp. 77-79, Minister's Surrender Reasons (Badesha); Tab 8, pp. 99-102, Minister's Surrender 
Reasons (Sidhu) · 
21 ALA, Tab 5, pp. 77-79, Minister's Surrender Reasons (Badesha); Tab 8, pp. 99· l 02, Minister's Surrender 
Reasons (Sidhu) 
22 ALA, Tab 5, pp. 77-79, Minister's Surrender Reasons (Badesha); Tab 8, pp. 99-102, Minister's Surrender 
Reasons (Sidhu) 
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some of which deal specifically with India's judicial system.23 The Minister noted, however, 

that there is no evidence of corruption; intimidation or. torture in India's investigation of the . 

Respondents' co~accused or that the Indian trial court had acted in an improper manner.24 The 

Minister observed that Mr. Badesha's allegations of corruption were of a general nature relating 

to the Indian judicial system, and that he had not alleged any specific instances of coercion or· 

conuption in the Indian investigation or trial of the co~accused, who by all indications received a 

fair trial.25 Furthermore, the Minister also took into account the safeguards and guar.antees of 

India's justice system, noting· that India's constitution, like s, 7 of the Charter, guarantees the 

protection of life and personal liberty.26 In the absence of compelling information suggesting 

. that Mr. Badesha would be subjected to abuse of any sort, the Minister indicated that he is 

prepared to presume that Mr. Badesha will receive a fair trial in relation to the sefious allegations 

for which he is sought.27 

11. Finally, . the Minister addressed the arguments raised by the Respondents concerning 

Indian prison conditions and India's ability fo provide for the Respondents' medical needs and 

safety whil~ in custody. ·The Minister noted the findings by the U.S. Department .of State in the 

2013 Human Rights Report concerning Indian prisons, including that prison conditions did not 

meet international standards, provided inadequate medical care and sanitation and that prisoners 

were physically mistreated.28 The Minister also acknowledged t~e :findings of human rights 

organizations concerning torture and violence in Indian prisons and the particular threat of 

mistreatment faced by women. 29 

12. With respect to the ability of India to address the Respondents' medical requirements, the 

.Minister advised the Respondents that accordin$ to information received from India's Ministry 

of External Affairs ("MEN'), medical ·officers in the Punjab region make frequent visits to the . 

prisons, are on call 24 hours a day, and are required to take necessary measures to maintain the 

23 ALA, Tab 5, pp. 79-80, Minister's Surrender Reasons (Badesha) 
24 ALA, Tab 5, p. ~O, Minister's Surrender Reasons (Badesha) 
25 ALA, Tab 5, pp. 80-81, Minister's Surrender Reasons (Badesha) 
2~ ALA, Tab 5, pp. 81 ·82, Minister's Surrender Reasons (Badesha) 
27 ALA, Tab 5, pp. 81-83, Minister's· Surrender Reasons (Badesha) 
28 ALA, Tab 5, p. 83, Minister's Surrender Reasons (Badesha); Tab 8, p. 102, Minister's Surrender Reasons (Sidhu) 
29 ALA, Tab 5, pp. 79-80, 82, Minister's Surrender Reasons (Badesha); Tab 8, p. 102, Minister's Surrender Reasons 
(Sidhu) 



health of the inmates.3° Furthermore, prisons in the Punjab region have modem medical 

equipment and access to .medical specialists and specialized medical facilities.31 The Minister 

concluded, in light of the serious conduct for which the Respondents are sought, that their health 

problems should not shield them from facing prosecution in India. 32 

13. As for the reports of violence and mistreatment in Indian prisons, particularly suffered by 

women, the Minister took note of the following: 

• India is a democracy, governed by the rule of law and its constitution guarantees the 
protection of life and personal liberty;33 

• The Indian government has been making efforts to enact legislation under the Prevention 
of Torture Bill which would permit ratification of the United Nations Convention Against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1467 
U.N.T.S. 85 (the "UNCAT'). India has made efforts to enact domestic legislation that 
would permit them to ratify the UNCAT demonstrate the Indian government's 
commitment to fighting systemic violence and torture;34 

• India is a party to the International Covenant on Civil and Political Rights, 999 U.N.T.S. 
171, Article 7 of which prohibits the use of torture or cruel, inhuman or degrading 
treatment or punishment;35 

• According to human rights reports provided to the Minister by Mrs. Sidhu, the Indian 
judiciary has condemned custodial violence and torture and "continued to play a 
significant role by ruling against torture and extrajudicial killings by law enforcement 
personnel";36 

• According to· recent press reports from the Times of India, efforts are being made by the 
Indian judiciary to address and condemn incidents of custodial violence;37 and 

• There is no information to suggest that any of the Respondents' co-accused had suffered 
torture at the hands of Indian authorities.38 

14. In all the circumstances, the Minister was satisfied that India is committed to addressing 

the problem of violence and torture in Indian prisons and made his surrender order conditional 

30 ALA, Tab 5, p. 84, Minister's Surrender Reasons (Badesha); Tab 8, p. 110, Minister's Surrender Reasons (Sidhu) 
31 ALA, Tab 5, p. 84, Minister's Surrender Reasons (Badesha); Tab 8, p. 110, Minister's Surrender Reasons (Sidhu) 
32 ALA, Tab 5, p. 84, Minister's Surrender Reasons (Badesha); Tab 8, p. 110, Minister's Surrender Reasons (Sidhu) 
33 ALA, Tab 5, p. 81, Minister's Surrender Reasons (Badesha); Tab 8, p. 102, Minister's Surrender Reasons (Sidhu) 
34 ALA, Tab 8, p. 103, Minister's Surrender Reasons (Sidhu) 
35 ALA, Tab 8, p. 103, Minister's Surrender Reasons (Sidhu) 
36 ALA, Tab 8, p. 103, Minister's SmTender Reasons (Sidhu) 
37 ALA, Tab 8, p. 103, Minister's Surrender Reasons (Sidhu) 
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upon receiving assurances that the Respondents would receive the needed medical care and 

medications while in custody ar1:d that all reasonable steps would be taken to ensure their 

safety.39 The Minister specifically tumed J.lis mind to the important r~le played by diplomatic 

assurances within extradition relationships and the grave implications for states that do not live 

up to their promises. The Minister wrote: 

Finally, I note that compliance with diplomatic fl:SSurances is a ~atter of public 
honour for the country involved, and that any breach of such assurances would 
have serious international repercussions. According to the Canadian Department 
of Foreign Affairs, if an extradition treaty partner were to act contrary to 
diplomatic assurances given to Canada, Canada could protest and take steps, 
including ·at a political level, to ensure compliance with the assurances. Should 
this fail, to appropriately address the situation, Canada could take further 
measures including immediate notification of the termination of the agreement 
that has been violated. The Department of Foreign Affairs further emphasizes 
that, since treaties and agreements are a reflection of mutual confidence and trust 
between 'nations, a failure to honour diplomatic assurances given under such 
agreements could have negative implications on the breaching country's 
relationships with other treaty partners. 

I am satisfied that India would not put its relationship with Canada at risk as an 
extradition treaty represents an ongoing relationship valuable to both parties.40 

15. On January 18, 2015, the Minister advised the Respondents that India had provided 

assurances sufficient ·to meet the conditions of the surrender order. Those assurances are as 

follows: 

• Indian law (Section 34-c of the Indian Extradition Act, 1962) has specific provision for 
non-imposition of death penalty where a fugitive criminal accused of an offence 
punishable with death, is .extradited to India by a foreign country, whose laws do not 
provide death penalty for that offence. Therefore, Surjit Singh Badesha, aka Surjit Singh 
and Malkiat Kaur Sidhu will not be imposed death penalty. 

• It is submitted that Section 53, of Criminal Procedure Code, 1973, provide for 
examination of accused by Medical Practitioner at the request of Police officer. Sectioh 
54 of Criminal Procedure Code, 1973, provides for Examination of accused person by 
Medical officer. Further, Section 555-A of Criminal Procedure Code, 1973 deals with 
Health and Safety of accused persons. It has been provided under Section 55-A of 
Criminal Code Procedure, 1973 that "it shall be the duty of the person having.the custody 

38 ALA, Tab 5, pp. 80, 82, Minister's Surrender Reasons (Badesha) 
39 ALA, Tab 5, pp. ·80-85, Minister's Surrender Reasons (Badesha); Tab 8, pp. 102-l 04, Minister's Surrender 
Reasons (Sidhu) 
40 ALA, Tab' 5, p. 79, Minister's Surrender Reasons (Badesha); Tab 8, p. 101, Minister's Surrender Reasons .(Sidhu) 
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of an accused to take reasonable care of the health and safety of the accused." In view of 
the above, every reasonable effort will be made to meet the safety and medical heeds of 
Surjit Singh Badesha, a.k.a. Suijit Sfogh and Malkiat Kaur Sidhu. 

• The Government of the Republic of India and the· Government of Canada are Parties to 
t]le Vienna Cqnvention on .Consulai· Relations, 1963. Article 36 of the Convention 
provides for consular access· to the nationals of a sending State by the consular officers of 
that State. Consular access shall be provided as per India's obligations under the Vienna 
Convention on Consular Relations. 

• Court· proceedings in . India are open and therefore· all concerned persons, including 
representatives of the Goverruiient of Canada, will have access to Court proceedings. 
The same will apply to the Court proceedings in the case of Sirjit Singh Badesha, a.k.a. 
Surjit Singh and Malkiat Kaur Sidhu.41 · 

16. The Minister was satisfied that India would not.jeopardize its treaty relationship wi:h 

Canada by breaching the assurances and confirmed that surrender to India on the basis of these 

assurances would not be .unjust or oppressive and would not "shock the conscience. "42 

C. . The Reasons of the Court of.Appeal 

17. The Respondents raised three main issues in seeking judicial review of the Minister's 

surrender order: (1) whether India's death ~enalty assurances can be trusted;. (2) whether the 

Respondents will receive a fair trial; and (3)·whether the Respondent's health and safety will be 

compromised in an Indian prison.43 All three members of the Court of Appeal agreed that the · 

first two issues did not serve as~ basis for interfering with the Minister's order.44 

18. With respect to the death penalty assurances, the Court of Appeal accepted that there 

exists a presumption that India, as Canada's tryaty partner, will act in good faith and not conduct 

itself in a manner that WC?uld jeopardize its treaty relationship with Canada or other states. 45 The 

majority recognized that there is no ~vidence of Indian conduct to rebut this presumption. 46 As 

for the Indian as~urances relating to concerns about corruption within the Indian judiciary, the· 

41 ALA, Tab 7, p. 95, Minister's letter confirming assurances (Ba~esha); ALA, Tab 10, p. 120, Minister's letter 
confirming assurances (Sidhu) . 
42 ALA, Tab 7, p. 94, Minister's Jetter confinning assurances (Badesha); ALA, Tab 10, p. I 19, Minister's letter 
confirming assurances (Sidhu) · 
43 ALA,.Tab 11, p. 133, Reasons for Judgment of the Court of Appeal at paras. 31-32 
44 ALA, Tab 11, pp. 124, 148, Reasons for Judgment of the Court of Appeal at paras. 7, 75 
45 ALA, Tab 11, pp. 136-137, Reasons for Judgment of the Court of Appeal at paras. 4~.:45 
46 ALA, Tab 11, pp. 136-137, Reasons for Judgment of the Court of Appeal at paras. 44-45· 
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Court observed that the Respondents' trials will be public and can ~e. observed by Canadian 

consular staff. 47 As there was no evidence of· any unfairness in the criminal proceedings 

involving the Respondents' co-accused in India, the Court conclud~d that it is unlikely that the 

Respondents face a real risk of an unfair trial. 48 

19. The Court of Appeal divided on the reasonableness of the Minister's reliance on the 

health and safety assurances. Donald J.A., writing for the majority (Newbury J.A. concurring), 

concluded that the Minister's decision to rely on the Indian health and safety assurances was 

unreasonable and should be set aside .. On the basis 0f evidence of human rights violations within 

India's prisons generally, t~e majority concluded that there is "a valid basis for concern that the 

applicants will be subjected to violence, torture and/or neglect if sunendered''.49 The Minister's 

decision to rely on the health and safety assurances was umeasonable, the majority reasoned, 

because the Minister did not address India's capacity to fulfill the assurances.50 In the majority's 

view, the fact that prisoners suffered human rights violations despite the existence of the same 

legal protections cited in India's assurances raised questions about India's capacity to abide l?Y 

its promises.51 

20. · Goepel J.A. dissented. He found that the Respondents' positions amounted to a "general 
' . 

indictment of India'~ criminal justice system and the condition of its prisons.''52 Citing the Court 

of Appeal's own jurisprudence, he observed that a high degree of deference must be shown to. 

the Minister's exercise of discretfon on matters relating to prison conditions.53 In numerous 

instances, the C.ourt of Appeal has declined to condemn the general conditions of a treaty 

partner's prison system on the basiS that it is an unsuitable task fol' an appellat~ comt and would 

have profound impliqations for Canada'~ extradition relationships.54 

47 ALA, Tab 11, pp. 137-138, Reasons for Judgment of the Court of Appeal at paras. 47-49 
48 ALA, Tab 11, p. 138, Reasons for Judgmeqt of the Court of Appeal at para. 48 
49 ALA, Tab 1,1, p, 138, Reasons for Judgment of the Court of Appeal at para. 50 
50 ALA, Tab 11, p. 141, Reasons for Judgment of the Court of Appeal at para, 62 
51 ALA, Tab 11, p. 141, Reasons forJudgment of the Court of Appeal at para. 61 
s2 ALA, Tab 11, pp. 170-171, Reasons for !udgment of the Court of Appeal at para. 125 
53 ALA, Tab 11, pp. 153-160, Reasons for Judgment of the Court of Appeal at paras. 90-108 
54 ALA, Tab 11, pp. 153-160, Reasons for Judgment of the Court of Appeal at paras. 90-108 
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21. With respect to India's capacity to honoUl' the health and safety assurances, Goepel J.A. 

was of the view that the Minister appropriately turned his mind to the issue. 55 He noted that that 

the Minister ackllowledged the human rights reports placed before him as well as the concerns 

raised in the Respondents' submissionsj took into account evidence indicating that India is 

committed to addressing the _problem pf violence and torture in its prisons; and considered the 

fact that India had diplomatic incentives to comply with the assurances due to the damagil;1g 

repercussions for failing to do so. 56 Goepel J.A. concluded that the Minister was a~are of the 

human rights issues associated with Indian prisons, and that it was reasonable for the Minister to 
. ' 

conclude that diplomatic assurances mitigated the risk to the Respondents' health and safety.57 

55 ALA, Tab 11, pp. 168-169, Reasons for Judgment of Court of Appeal at para. 120 
56 ALA, Tab 11, pp. 169-171, Reasons for Judgment of the Court of Appeal at paras. 121-123 
s1 ALA, Tab 11, p. 170, Reasons for Judgment of the Court·of Appeal at para. 124 
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PART II~ QUESTIONS IN ISSUE 

22. This case raises two issues ofp~blic importance. Both concern the respective roles of the 

comis and the executive in matters affecting foreign affairs. They are: . 

I . What is the appropriate scope of review under s. 7 of the Charter for alleged 

deficiencies iri an extradition partner's justice system? 

2. What is the appropriate standard of review of a Minister's decision to accept 

diplomatic assurances from an extradition partner? 

) 
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PART III· ARGUMENT 

1. What is the appropriate scope of review under s. 7 of the Charter for alleged 
deficiencies in an extradition partner's justice system? 

23. As recently recognized by this Court, the principles of fundamental justice usually 

·support extraditicm. It is only where "a particular treatment in the requesting state ... sufficiently 

violates our sense of fundamental justice that the balance will be tilted against exfradition."58 

Examples of situations meeting that threshold include sun·ender to face the death penalty without 

diplomatic assurances, torture or other serious human rights violations. 59 Specific factors 

relating to the person sought, including youth, insanity, mental disorders or pregnancy may also 

"shock the conscience"60 Where the perSOJ?. sought for extradition opposes surrender on the 

basis of anticipated mistreatment at the hahds of the treaty partner, the onus is on the person 

sought to demonstrate a substantial risk of mistreatment. 61 

24. The majority of the Court of Appeal set a~ide the Minister's decision to rely on India's ' 

health and safety assurances on the basis of general information, unrelated to the specific 

circumstances · of the Respondents. There was no evidence before the 'Minister that the 

Respondents have been the subject of threats from officials of the requesting state; have 

previously suffered abuse at the hands of foreign officials; are members of a class 01· group 

persecuted within . the requesting state or that theil' co"accused were mistreated by Indian 

authorities in any Wa)'.. In fact, the Respondents did not dispute the Minist.er's observation that 

there was no evidence that the Respondents' co~accused had suffered torture at the hands of 

Indian authorities. The generic considerations leading the majority to set aside the Minister's 

decision were summarized by Goepel J.A. thus: 

My colleague has found that the Minister erred by failing to appreciate the 
emptiness of India's assurances regarding the applicants' health and safety. In his 
view, the Minister failed to address India's capacity to fulfill these assurances, 
which was a relevant factor in his analysis under s. 44(1)(a) of the Act and the 

. . 
. 58 Canada (Attorney General) v. Barnaby, 2015 SCC 31 at para, 2; Caplin v. Canada (Justioe}, 2015 SCC 32 at 
para. 1; Untied States of America v. Burns, 2001 SCC 7 at para, 69 · . 
59 Burns at paras. 65; Canada v. Schmidt, [1987] 1 S.C,R. 500 at p. 522 
6? Burns at para. 68 · 
61 Thailand v. Saxena, 2006 BCCA 98 at para. 48, leave to appeal dismissed, [2006] S.C.C.A. No. ~47; Maydak v. 
United States of Amerioa, 2004 BCCA 478 at para. 75; United States of Mexi'oo v. Hurley (1997), 116 C.C.C, (3d) 
414atpp.432-434 · 
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Charter. He points to the Minister's uncritical view oflndia's failure to ratify the 
UN Convention Against Torture, and to reports of torture and ill treatment in 
India's prisons, including an incident which is said to have occurred hi 2010 in 
the Ropar Jail, which is located in the state of Punjab (I note that the A~ian Centre 
for Human Rights report, "Torture in India 2011 ", indicates that a jail staff 
member was suspended for this beating). My colleague also points· to the limits 
of consulal' monitoring in mitigating the risk of ill treatment. He suggests that 
appal'ently little has changed in India's criminal justice system in the past several 
decades, citing a 1996 judgment of the European Court of Human Rights . 

25. The maj~ritfs ~xclusive reliance on evidence of a general nature to set aside a surrender 

order to a treaty partner represents a substantial expansion of the scope of jud~cial review of the 

Minister's decision and introduces appellate uncertainty over :the circumstances in which 

extradition "shocks the conscience" contl'ary to s. 7 of the Charter, or is "unjust or oppressive" 

contrary to s. 44(1)(a) of the Extradition Act. Earlier appellate jurisprudence required a nexus 
" 

between evidence or allegations of mistreatment engagei:l in by a f01;eign state and the· particular 

circumstances of the person sought to justify interference in the Ministei·'s surrender order. For 

example, in Saad v. United States ~f America, 62 the Ontario .Court of Appeal rejected the· 

argument' that generalized evidence of mistreatment of individuals with an Arab or Muslim 

background in the United States following th~ September 11, 2011 attacks provided a basis to set 

aside the Minister's surrender decision in the absence of an evidentiary link to the treatment the 

· . person sought could be expected. to receive upon surrender. Similarly, in Boily ·c. Canada 

(Ministre de la Justice),63 the Quebec Court of Appeal rejected arguments that the person sought 

would be mistreated by Mexican authol'ities on the basis that the appellant's submissions·were 

· 5'gener.al and therefore cannot justify a finding that he· faces a serious risk of torture." The 

requirement of a nexus can also be found in other ·appellate decisions.64 

26. Furthermore, in setting aside the Minister's order, the majority engaged i~ an abstract 

assessm~nt of the Indian prison system as a whole. In doing so, the Court ofAppeal opened the 

door to appellate courts .evaluating the general operation of an extradition. paitner's legal system 

as a basis. for interfering with. surrender orders. This approach to reviewing the Ministe~·'s 

62 (2004), 183 c.c.c. (3d) 97. (Ont. C.A.) at paras. 49-54. · 
63 2007 QCCA 250 at paras. 41-63, leave to appeal dismissed, [2007) C.S.C.R. No;·l92. 
64 Pacljlcador v. Canada (Minister of Justice) (2002), 166 C.C.C. (3d) 321 at paras. 53-54, leave to appeal 
dismissed, [2002] S,C,C.A, No. 390; De Arriluoea o. Royaume d'Espagne (2004) 195 C.C.C. (3d) 55 (Que. C.A.) at 



203 
14 

decision to sun-ender, however, conflicts with the basic premises upon which extradition is 

based, as explained by this Court. It is the execu~ive that detennines, after ~sessing the 

compatibility of foreign justice systems with' our own, the stat~s with which Canada will enter 

into an extradition relationship.65 Canada onlY. enters into extradition. agreements with states 

· having justice systems deemed by the executive to be fair. 66 This Court has noted that Canada 

only requires a limited degree of similarity with a foreign jurisdiction to enter into an extradition 

relationship and ·t~at if Canada were to insist on strict conformity, there would be virtually no 

country with which Canada could have an extradition treaty. 67 Even substantial differences 

between legal systems do not se1'Ve as basis for refusing surrender.68 

27. I:h setting aside the Minister's su11·ender order on the b'asis of general prison conditions in 

India, the majority :(inds itself in conflict with eal'lier appellate jurisprudence. Prior to .this ca~e •. 
the British C~lumbia Court of Appeal had held in a series of decisions that the review.of a treaty 

partner's prison system 'is an unsuitabl~ task for a revie~ing court.69 Similarly, in rejecting 

general submissions about the conditions of prisons in the·United States, the Queb~c Court of 

Appeal held in Manolopoulos c. Canada (Ministre de la /ustice): "[r]etenir Jes observations que 

le demandeur a soumises au ministre signifierait que, en realite, toute extradition aux Etats~Unis 

devrait etre prohibee, ce qui e$t un argument indefendable. 1170 
' . 

28. The ~ajority's analysis blurs the distinction between political matters. falling within the 

expertise of the executive and legal matters falling properly wi#1in an appellate court's domain. 

In this case, the majority's decision does not turn on the assessment of a particular treatment or 

unusually oppressive punishment that an individual would likely face at the hands of a tr~aty 

partner. Rather, it invites appellate courts to condemn a fundamental aspect of an extradition 

partner's justice system as being unduly harsh and unacceptable by Canadian standards and to 

paras. 124, 131 and. 159, leave to appeal dismissed, [2005] C.S.C.R, no 68; Saxena (2006) at paras. 41 ~58; Saxena v. 
Canada (Minister of Justice), 2009 BCCA 223, at para. 23, leave to appeal dismissed, [2009] S.C.C.A. No. 301 
65 Schmidt at p. 523; Kindler v. Canada (Minister ofJustice), [1991] 2 S.C.R. 779 at p. 845; Burns at para. 73 
66 Burns at para. 73; M.M. v. United States of America, 2015 ~CC 62 at para. 120 · 
67 Kindler at p. 845 
68 MM. at para. 120 
69 Gwynne v. Canada (Minister of Just(ce) (1998), 103 B.c.A.c. 1, leave to appeal dismissed, [1998] S.C.C.A. No. 
95; United States of America v. Reumayr, 2003 BCCA 375, 176 C.C.C .. (3d) 377; United States of America v. 
Johnstone, 2013 BCCA 2 . 
70 Manolopou/os a, Cqnada (Ministre de la Justice), 2006 QCCA 1215 at para. 7 
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effectively ban surrender to an extradition partner because of the 'general manner in which its 

justice system operates. The corollary of the majority's decision in this case is that appellate 

courts can decide what are essentially political matters .and usurp the role of the. executive in 

. determining whether a state is a suitable extradition partner .. · 

29. · The majority's reasoning has ~erious implications for Canada's ability to extradite to any 

of its treaty partners that have received criticism over human· rights issues relating to prison 

conditions or other aspects of their justice systems. Under the majority's. approach, even the 

prisons of qanada's main extradition treaty partner, the United States, would be subject to review 

in assessing the reasonableness of a surrender order .. This is' an issue that.warrants the attention 

of this Court. 

2. · What is the appropriate standard of review of a Minister's decision to accept 
diplomatic assurances from an extradition partner? 

30. Diplomatic assurances ·provided between treaty partners amount to binding legal 

·obligations.71 Compliance with assurances is vital to the maintenance of international relations 

and consistent with the principles of international cooperation that underlie extradition 

agreements. Appellate courts have recognized that Canada's extradition treaty partners have 

incentive to comply with diplomatic assurances considering that the breach o~ a given assurance 

. would jeopardize that treaty partner's extradition relationship with Canada as well as with other 

countries.72 In upholding a surrender order to Thailand involving assurances virtually identical 

to those rejected by the majority, the British Columbia Court of Appeal held in Saxena (2006): 

In any eyent, the Minister went further and, out of an abundance of caution, 
sought and obtained assurances that he was satisfied could be relied upon. As he 
·pointed out, the fact that Canada maintains a treaty with Thailand is itself 
evidence that Thailand is considered to be a trustworthy extradition. partner. 
Canada has never experienced a failure by a req:uesting state to fulfill assurances 
given in an extradition case. The consequences of Thailand's to abide by the 
assurance given with regard to Mr. Saiena's treatment would have far reaching 
effects in the international community and it must be very doubtful indeed that 
Thailand would permit its reputation for compliance to be tamished over the 
mistreatment of one extradited fugitive. Finally it must be very significant that 

71 See Saxena (2009) at para. 23 
72 Hurley at para. 31; Gervasoni v. Canada {Minister of Justice) (1996), 72 B.C.A.C. 141 at paras. 27 and·28 
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Thailand will permit this country to have a meaningful rqle in the way Mr. Saxena 
is treated upon his being surrei:idered. 73 . ' 

· 31. Recognizing the substantial weight attached to diplomatic assurances and the Minister's 

expertise in determining their reliability, this Court held in Argentina v. Mellino14 that an 

appellate court reviewing the . Minister~s reliance on assurances "should be extremely 

circumspect in taking such a course. It should not lightly assume that the executive has ignored 

its undoubted duty to ensure that it~ actio.ns confo1m to constitutional requirements or that a 

foreign country would not act in good faith in complying with suc.h assurances."75 Simila~ly, in 

Saxena (2006), the British Columbia Court of Appeal held that it will be the "exceptional case" 

where an appellate court will interfere with the Minister.'s surrender order on the ha.sis that 

diplomatic assurances obtained from a treaty partner cannot reasonably be relied upon. 76 Even in 

the deportation context, where bilateral treaty relationships are not at stake, courts have 

demonstrated restraint in interfering with the executive's assessment of diplomatic assuraµces. 77 

32. In this case, however, the majorify placed no weight on India's health and safety 

assurances despite the fact that the assurances provided are virtually identical to those affirmed 

by the Quebec Court of Appeal78 and earlier by the British. Columbia Court of Appeal._79 
' . 

Moreover, the R~spondents provided the Minister with no evidence that India has previously 

failed to abide by diplomatic assurances to Canada or any of its treaty partners.80 A state's 

record of compliance was identified by this Court as a key factor in as.sessing the reliability of an 

assurance.81 Finally, the majority discounted the importance of the Canadian consular access 

promised by India. As recognized by the Federal Court of Appeal in the context of similar 

13 Saxena (2006) at para. 56 
74 ['1987] l S.C.R. 536 
7$ Mellino at p. 558 
76 Saxena (2006) at para. 52 
77 Sing v. Cana,da (Citizenship and lmmtg1'ation), 2011 FC 915 at paras. 40 ad 80; Mugesera v. Canada (Citizenship 
and Immigration), 2012 FC 32 at paras. 49-57 
78 Mendez Suarez c. Canada (Ministre de la Justice) {Etats"Unls du Mexique), 2014 QCCA 281 at para. 2, leave to 
appeal dismissed, {2014] C.S.C.R. No. 128; Boily at para. 32 
79 Saxena (2006) at para. 24 
80 ALA, Tab 5, p. 78, Minister's Surrender Reasons (Badesha); Tab 8, p. 100, Minister's Surrender Reasons (Sidhu) 
81 Suresh v .. Canada, 2002 SCC I at para. 125 . . 
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assurances given in the deportation context, cell .visits by consular staff do "diminish t~e risk of 

torture recognizing the· word, honour and face of the Chinese Government is on the.line." 82 

33. India has been Canada's extraditfon partner for nearly 30 years.83. Both states have relied 

on th~ir extradition treaty to seek the return of fugitives. 84 They have strong ties t~ one another, 

as evidenced· by the twentywtwo bilateral treaties presently in force between them. 85 India 

maintains extradition relationships with many of Canada's extradition treaty partners, incfuding 

the United S~ates, the United Kingdo~ and Australia.86 Fuiihermore, India's assurances have 

been found to be reliable by the courts of its other treaty partners. 87 The complete rejection of a 

diplomatic assurance from a treaty patiner in the absence of powerful and compelling evidence 

that the assurance is umeliable is in ·fundamental confl.ict with the principle of comity on· whfoh 

extradition is based and places Canada.'s treaty relationships at risk. 

34. As held by this Court, the importance of Canada's extradition relationships can scarcely 

be exaggerated. 88 These relationships are vital to protecting the Canadian public from crime, 

bringings fugitives to justice internationally, and ensuring that Canada's national boundaries do 

not serve as a mean$ of escaping the rule of law. 89 Canada depends upon the help of the 

international community in fighting serious crime within our borders. 90 In Burns, this Court 

pointed out th~t a '·'state seeking Canadian cooperation today may be asked to yield ·up a fug~tive 

tomorrow."91 Canada cannot depend.on reciprocity, however, if the good word of its extradition 

partners is rejected without good cause. 

35. As noted by the Europen Court of Human Rights, it will only be in rnre cases that.the 

general human rfghts situation in a country will mean that no weight at all can be' given to its 

82 Sing at paras. 52-54 . 
83 Extradition Treaty between the Government of Canada and the Government of India, Canada Treaty Serles 
1987/14 (entry into force February 10, 1987) 
84 Republic oflndlav. Singh, 2007 BCCA 157; R. v. "Macintosh, 2011NSCA111; affirmed 2013 SCC 23 
85 See Canada Treaty Information <http://www.treaty-accord.gc.ca/result-resultat.aspx?type=I> 
86 See Ministry of External Affairs, Government oflndia, Extradition Treaties and Arrangements Between India and 
Other Countries/Regions <http://www.inea.gov.in/extradition-treaties-and-arrangements.htm> 
87 Patel v. Govermm;nt of India & Anor, [2013] EWHC 819 (Admin) at paras. 83-85; Shankaran v. Government of 
India, [2014] EWHC 957 (Admin) at paras. 62-67 
88 United States of America v. Cotroni, [1989] 1 S.C.R. 1469 at p. 1486 
89 Sriskandarajah v. United States of America, 2012 SCC 70 at para. 10 
90 Burns at para. 73 
91 Burns at pa.ra. 73 
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health and safety assurances.92 While the human rights record of a state giving assurances is a. 

factor in assessing reliability,93 as observed by Lord Phillips in a decision of the House of Lords, 
. . 

a "Catch-22" problem is created if the very fact of having to seek assurances means that "they . . 
cannot be relied upon.94 

36. This Court has not commented upon an appellate court's review of the Minister1s 

assessment of diplomatic assurances from tl: treaty partner since "its decision in Mellino. 

Although . this Court provided general guidance on diplomatic assurances in Suresh, that 

guidance did not account for the principles of "reciprocity, comity and respect for differences in 

other jurisdictions"95 unique to the extradition context. Considering Canada's dependence on its 

extradition relationships and the good word of its treaty partners, guidance from this Court. is 

necessary to define the precise circumstances justifying appellate intervention. 

37. The decision of the majority amounts to a second-guessing of the Minister's ·surrender 

order, contrary to tqe deferential standard of review repeatedly enunciated by this Court. 96 The 

majority's rationale for interfering with the Minister's surrender order stems from the conclusion 

that the Minister failed to consider India;s capacity .to offer meaningful health and safety 

assurances. As noted by Goepel J.A., however, the Minister in this. case did consider the 

relevant facts, including India's capacity to fulfill its assurances respecting health and safety.97 

In reference to those assurances, the Minister stat.ed that "[b]ased ori information from the MBA, 

I am satisfied that India would have the ability ~o. comply with the said assurances."98 

Furthermore, the Minister took into account the human rights reports placed before him, the 

concerns of vio~ence and torture raised in the Respondents' submissions and the lack of evidence 

that the Respondents' faced personalized risk of mistreatment. The Minister also considered 

evidence that India is committed to addressing the problem of violence and torture in its prisons 

92 Othman v. United Kingdom, [2012] 55 EHRR 1 at para. 188 
93 Suresh at para. 125 
94 RB (Algeria) (FC) an,d another v Secretmy of State for the Home Department; 00 (Jordan) v Secretmy of State 
for the Home Department, [2009] UKHL 10 at para. 115 
95 Kindler at p. 844 per McLachlin J. (as she then was); United States of America v. Fen;as, 2006 SCC 30 ·at paras. 
59 and 86 · · 
96 Lakev. Canada (Minister of Justice}, 2008 SCC 23 at paras. 34·41; Nemeth v. Canada (Justice), 2010 SCC 56 at 
para. 10 . 
91 ALA, Tab 11, p. 168, Court of Appeal's Reasons for Judgment at para. 120 
98 ALA, Tab 8, p. 110, Minister's Surren9er Reasons (Sidhu) 
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and was satisfied tha~ India had diplomatic incentives fo· comply with the assurances due to the 

damaging repercussions for failing to do so. 

38. The decision-to surrender is a "complex matter, involving numerous factual, geopolitical, 

diplomatic and financial. considerations."99 In reaching a decision, the Minister is required to 

determine w~ether·suf.render would be c?ntrary to the principles of fundamental justice under s. 

7 of the Charter or would otherwise be "unjust or oppressive", contrary to s. 44(1)(a) of the 

Act. 10~ Thes~ tests caITy a high threshold which only be met in the most exceptional cases. 101 

They are fact-based balancing tests impactfog on important bilateral intemational obligations and 

requiring the Minister to weigh the. political and international relations ramifications of the 

decision ·whether or not to surrender"102 

39. A surrender decision attracts considerable deference on judicial review. 103 As a result of 

the Minister's superior expertise in the area of foreign relations, reviewing courts must exe1·cise 

"the utmost circumspection" in assessing the Minister's decision. 104 Prnvided the Minister 

applies the correct legal tests; the Minister's conclusions, including those under the A~t an~ tjle 

Charter, are not to be inter~ered with by a reviewing court unless they are demonstrated to be 

unreasonable. 105 Specifically, this Court has cautioned that a reviewing court is not to re-assess 

the factors relevant to surrender and substitute its own view; rather the reviewing court's task is 

to dete1mine whether the Minister considered the relevant facts and reached a defensible 

conclusion that falls within a range of reasonable outcomes.106 . 

40. Having considered the appropriate facto1·s the Minister's decision was to rely on India's 

.assurances was entitled to a high degree of deference. Instead, the Court of Appeal reweighed 

the factors relevant to sunender and substituted the Minister's conclusions with its own. As 

explained by Goepel J.A.: 

99 Sriskandai·ajah at para: 22 
10° Caplin at para. 1 
101 Burns at paras. 68-69; M.M. at paras. 119 and 152 
102 Sriskandarajah at para. 41; Nemeth at para. 64, M.M at para. 150 
103 Lake at para. 34 · 
1o4 Kindler at p. 837; Me/lino at pp. 557-58; Lake at para 37; Srisk<mdarajah at paras. 11 and 33 
ios Lake at paras. 3, 26, 34 and 41 
106 Lake at para. 41 
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The Minister's reasons disclose that he did not rest his decision on good faith 
alone, nor did he fail to consider evidence of a specific risk of hann to the 
applicants or past non-compliance with assurances. As in Saxena, the threshold 
question is whether there is a substantial risk that the appellants will be mistreated 
in India. The Minister's deci.sion to surrender is predicated on'his view that the 
appellants will not be mistreated and that reliable assurances. to that effect have 
been given. It was for tile Minister to weigh the relevant factors. It is not, with 
respect, the role of this Court ·to reweigh the factors . upon which that 
determination has been made. 107 

41.. The majority's failure to ·properly apply the standard of review may ~ean 'that the 

Respondents will not face trial for murder, despite the existence of a strong· prosecution case 

against them. Beyond the immediate case, however, the majority's failure may severely impair 

Canada's extradition relation~hip with a treaty partner, which may prove costly when Canada 

next pr.ovides India with an extt:adition request ~d expects India to comply with its international 

obligations. The proper application of the standard of review in this case therefore raises an 

. issue of public importance relating to the Minister>.s ability to exercise discretion in fulfilling 

Canada's· obligations pursuant to its extradition agreements and maintaining its relationships 

with foreign governments. 

PART IV - COSTS 

42. The Applicant does not seek costs. 

PARTV-ORDERSOUGHT 

43. The Applicant requests that this application for le.ave to appeal from the Judgment of the 

British Columbia Court of Appeal, dated February 26, 2016, be granted. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at the City of Vancouver, in the Province of British Columbia, thi.s 25th day of April, 2016. 

,~fv~/'-
D . o J. Strachan, Q.C. 

ba B. Majzub . 
Counsel for tl1.e Attorney General of Canada on belialf of the United States of America 

1o1 ALA, Tab 11, p. l 70, Reasons for Judgment of Court of Appeal at para. 123 
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PART VII- STATUTORY PROVISIONS 

Extrad.itionAct, S.C. 1999, c. 18, s. 44(1) 

44 (1) The Minister shall refuse to make a surrender order if the Minister is 
satisfied that · 

(a) the sunender would be unjust or oppressive having regard to all the 
relevant circumstances; or 

(b) the request for extradition is made for the purpose of prosecuting or . 
punishing the person·by reason qf their race, religion, nationality, ethniC origin, 
language, colour, political opinion, sex, sexual orientation, age, mental or physical 
disability or status or that the person's position may be prejudiced for any of those 
reasons. 


