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PART I: OVERVIEW 

1. How should a court assess the reasonableness of extradition assurances when orders of 

surrender are contemplated? Should the courts require specific evidence of the risk of 

mistreatment or torture, or is general evidence sufficient? 

2. Canadian courts have considered the standard ofreview regarding Ministerial discretion 

at length. The Minister's determinations are often entitled to deference, though they are not 

immune from judicial review. The courts, however, have not yet articulated a cogent framework 

to assess the reasonableness of the Minister's reliance on assurances provided by foreign 

jurisdictions. 

3. This court should adopt a consistent and comprehensive framework for the review of the 

Ministerial consideration of assurances in extradition cases to ensure that all extradition cases 

involving assurances are treated consistently by the courts. The South Asian Legal Clinic of 

Ontario (SALCO)-which works extensively with South Asians in Canada-proposes a list of 

factors to be used by reviewing courts to ensure that the Minister, before ordering surrender in 

cases involving assurances, has balanced all relevant considerations. 

4. In addition, individuals facing extradition should not be required to submit to the 

Minister specific evidence regarding the potential risk of mistreatment or torture. Generalized 

evidence ought to suffice. Evidence of a risk of mistreatment or torture is inherently difficult to 

obtain because of continued under-reporting, harms committed behind closed doors, and foreign 

governments that cannot control the acts of officials in prisons. In these circumstances, an 

accused cannot be expected to pre-empt the specific harms he or she may face in the foreign 

jurisdiction, or anticipate the government's capacity to intervene and prevent mistreatment, by 

presenting specific evidence of personalized risk. 

PART II: STATEMENT OF POSITION 

5. The court should adopt a comprehensive framework for assessing assurances and only 

require general evidence from respondents of a risk of mistreatment or torture. SALCO takes no 

position on the other issues in this appeal. 



2 2 

PART III: LAW AND ARGUMENT 

A. Proposed Framework for Assessing Assurances 

6. All Canadian citizens facing extradition orders have the right to the full protections under 

the Canadian Charter of Rights and Freedoms. Non-citizens are also protected against surrender 

where the consequences of surrender would be contrary to the principles of fundamental justice 

under section 7 of the Charter. To give effect to such protections, this court should endorse and 

adopt a comprehensive framework for assessing extradition assurances to ensure consistency by 

all courts in considering all relevant factors and evidence. Such a framework is consistent with 

the UN Committee Against Torture's emphasis on the need for clear procedures for obtaining 

assurances and the adequate judicial review of such assurances. 1 A similar framework has been 

articulated by the European Court of Human Rights.2 

7. The content of an assurance ought to be considered, along with other evidence available 

to the Minister, to ensure that the circumstances of both the individual concerned and the 

requesting state are considered in their entirety. 3 A reasonable Ministerial assessment of 

assurances ought to include two separate factors: 

• the quality and detail of the assurances 

• whether the assurances can be relied upon 

8. A reasonable assessment of the quality and the detail of assurances should consider the 

following factors: 

• whether the assurances refer to the specific circumstances of the individual 

concerned, including the conditions he or she will likely face upon surrender 

• whether the terms of the assurances have been disclosed 

1 UN Committee Against Torture (CAT), UN Committee against Torture: Conclusions and 
Recommendations, United States of America, 25 July 2006, CAT /C/USA/C0/2 at para 21. 
2 Othman (Abu Qatada) v. the United Kingdom, [2012] ECHR 56 at para 189 [Othman]. 
3 See Othman at para 187; see also India (Republic) v. Badesha, 2016 BCCA 88 at paras 39-40 . .. 
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9. A reasonable assessment of whether the assurances can be relied upon should consider 

the following factors: 

• whether, on the basis of the Minister's experience, evidence submitted by the 

individual concerned, or through monitoring mechanisms, the assurances 

provided by the foreign jurisdiction are accurate and whether compliance with the 

content of the assurances is likely 

• who has given the assurances and whether that person can bind the receiving 

jurisdiction 

• if the assurances have been issued by the central government of the receiving 

country, whether local authorities will abide by them 

• whether the assurances concern treatment which is legal or illegal in the receiving 

country 

• whether there is an extradition treaty with the receiving country 

• the length and strength of bilateral relations between the sending and receiving 

countries, including the receiving country's record in abiding by similar 

assurances 

• whether the applicant has been ill-treated in the receiving country 

• whether the subject matter of the assurances has been examined by Canadian or 

other courts including international fora4 

10. In considering and assessing the above factors, courts ought to consider a wide scope of 

evidence, including: 

• the requesting government's record of compliance and its capacity to fulfill 

assurances5 

• the requesting state's constitutional protections 

4 See the articulation of factors in Othman at para 189; Mahjoub v. Canada (Minister of 
Citizenship & Immigration), 2006 FC 1503 at para 87; Baily c. Canada (Ministre de la Justice) 
(2007), 220 CCC (3d) 384 at paras 62-63 [Baily]; Paci.ficador v. Canada (Minister of Justice) 
(2002), 162 OAC 299 at paras 53-54; Mugesera c. Canada (Ministre de la Citoyennete & de 
!'Immigration), 2012 FC 32 at paras 50-53 [Mugesera]. 
5 Suresh v. Canada (Minister of Citizenship & Immigration), 2002 SCC 1 at para 125 [Suresh]. 
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• provision of formal diplomatic notes and permissions for consular officials 

• whether the receiving state has ratified international instruments relating to the 

conduct at issue6 

• the receiving state's human rights records as documented by international 

mechanisms 

• country conditions documented by the United Nations or reputable NGOs such as 

Amnesty International and Human Rights Watch7 

• assessments of the relevant conditions in the requesting state by the Department 

of Foreign Affairs or other Canadian government bodies, 8 and any other relevant 

and reliable sources 

B. General versus Specific Evidence of Torture and Mistreatment 

11. The court should accept general evidence, as opposed to specific evidence, when 

assessing evidence of a risk of mistreatment or torture in the foreign state. While some courts 

have found that evidence regarding torture and mistreatment must be specific to the individual, 

these cases fail to recognize that in certain cases, the facts and circumstances dictate that general 

evidence ought to be sufficient. 

12. Specific evidence of mistreatment or torture is inherently difficult to obtain9 and torture 

and mistreatment occur in private and are hidden from the public, 10 making the availability of 

such evidence sparse and problematic, particularly where foreign actors may prove 

uncooperative. 11 It may also be impossible for the individual to pre-empt the violations to be 

committed against them post-return. 12 

13. These inherent difficulties demonstrate that in certain circumstances an evidentiary 

requirement of specific evidence of torture or mistreatment is not workable or appropriate. On 

6 Baily at paras 28, 36. 
7 Mugesera at para 51; Sing v. Canada (Minister of Citizenship & Immigration), 2007 FC 361 at 
paras 133, 136 [Sing]. 
8 See e.g. Thailand v. Saxena, 2006 BCCA 98 at para 19. 
9United States of America v. Sharif, 2012 ABQB 344 at para 46(6). 
10 Sing at para 139; see also Othman at para 154, citing Sing. 
11 Suresh at para 124. 
12 Sing at para 139. 
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the facts of this case, and in similar fact situations, it may be near impossible for an accused to 

demonstrate a personalized risk, nor can they be expected to anticipate the specific circumstances 

of mistreatment. 

14. In this case, for example, where one of the respondents suffers from a persistent heart 

condition requiring proper medical care and supervision, it is unfair and inappropriate to require 

her to present specific evidence of neglect or mismanagement of her medical treatment before 

her extradition to the Indian prison. Her rights under the Charter could be violated by the failure 

of the prison to send a doctor; requiring specific and personalized evidence of such a risk .is 

unwarranted and inappropriate. In this circumstance, and in similar cases, general evidence ought 

to be sufficient in order to appropriately protect a citizen's rights under the Charter. 

PART IV: SUBMISSIONS CONCERNING COSTS 

15. SALCO does not seek its costs of this appeal. SALCO should not be ordered to pay the 

whole or any part of the costs of this appeal. 

PART V: ORDER REQUESTED 

16. SALCO takes no position on the outcome of this appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, THIS 9th DAY OF MARCH, 2017 

R~JallAgafVal 
Preet Bell 

Bennett Jones LLP 
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