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PART I – OVERVIEW & STATEMENT OF FACTS 

A. OVERVIEW 

1. The respondent, Malkit Kaur Sidhu (“Mrs. Sidhu”), a 67-year-old Canadian citizen who 

has been a resident of Canada for over 40 years, faces extradition to the Republic of India 

(“India”) to stand trial on charges of murder and conspiracy to commit murder. She has a grade 

five education and ongoing heart problems, for which she requires medication and the care of a 

cardiologist.  

2. At the surrender stage of the extradition process, Mrs. Sidhu submitted evidence to the 

Minister of Justice (the “Minister”) regarding the abhorrent treatment of inmates in Indian 

custody, and in particular gender-based violence against female prisoners. The Minister 

expressed his concern that the evidence reflected a prevalence of violence and torture in Indian 

prisons, and that women in custody face a particular threat of mistreatment. The Minister 

concluded that Mrs. Sidhu’s surrender would be conditional on India providing a formal 

diplomatic assurance to ensure her safety while in Indian custody.  The Minister determined that 

Mrs. Sidhu’s surrender would not be unjust or oppressive, or contrary to the principles of 

fundamental justice, provided that it was made conditional on India making reasonable efforts to 

ensure her safety while in custody in India.  

3. The Minister subsequently received a diplomatic note from India.  The note recited three 

sections of India’s Criminal Procedure Code, 1973, which declare that it is the duty of the 

custodian to take reasonable care of the health and safety of the accused.  The note then simply 

stated: “In view of the above, every reasonable effort will be made to meet the safety and 

medical needs of … Malkiat Kaur Sidhu.”  The Minister accepted the assurance as sufficient and 

ordered the surrender of Mrs. Sidhu (the “Surrender Order”). 

4. Mrs. Sidhu submits that India’s note is cold comfort and wholly unresponsive to the 

assurance sought.  The majority of the British Columbia Court of Appeal (the “Court” or “Court 

of Appeal”) agreed.  On judicial review, a majority of the Court recognized that the Minister 

sought assurances to address his serious concerns about Mrs. Sidhu’s safety in Indian custody, 

and held that the Minister erred in failing to appreciate the “emptiness of the assurances 

provided, and their failure to respond in any practical way to the serious concerns that gave rise 

to them”.  In our respectful view, the Court correctly concluded that this resulted in an 
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unreasonable decision. The Court held that the Minister cannot give effect to the Surrender Order 

until he receives assurances from India that are meaningful and likely to be effective.  The Court 

therefore stayed the Surrender Order, and remitted the matter back to the Minister for further 

consideration. This is the order under appeal.  

5. In this appeal, the appellant, the Attorney General of Canada (the “Attorney General”), 

takes the position that the Minister concluded that Mrs. Sidhu will not face a substantial risk of 

mistreatment on surrender, and therefore submits that the Court of Appeal erred in reviewing the 

Minister’s assessment of risk. Mrs. Sidhu takes a fundamentally different view of the Minister’s 

findings—namely, and as set out above, Mrs. Sidhu submits that the Minister concluded that she 

will face a risk of mistreatment such that her surrender will be unjust or oppressive, and contrary 

to the principles of fundamental justice, absent assurances to ensure her safety. This is consistent 

with the interpretation adopted in the Court below, and Mrs. Sidhu submits that it is correct. In 

light of this position, Mrs. Sidhu submits that the Court did not err as alleged, and that many of 

the issues raised by the Attorney General – including the proper framework for a risk assessment, 

and the evidentiary burden for establishing a substantial risk of mistreatment – need not be 

resolved at this time. However, should this Court wish to address these points, Mrs. Sidhu 

submits that this Court should adopt a risk assessment framework that is both practical and fair, 

and should refrain from placing an undue evidentiary burden on the person sought. 

6. The Attorney General further argues that the Court of Appeal did not treat the Minister’s 

decision with appropriate deference, and asserts that its decision undermines the good faith of a 

treaty partner and effectively prohibits extradition to India. With respect, Mrs. Sidhu submits that 

these arguments are without merit. First, the Court of Appeal properly exercised its statutory 

jurisdiction to review the decision of the Minister, and did not exceed the scope of its authority. 

Second, the Court recognized the reality of India’s limited control over human rights abuses in 

its prisons and, while acknowledging the good faith of the Indian government, held that its 

assurances were accepted without consideration of this undeniable fact. Finally, the Court of 

Appeal’s order protects the interests of Mrs. Sidhu without placing undue restrictions on 

extradition; if the Minister receives meaningful and effective assurances from India, Mrs. 

Sidhu’s surrender can be ordered.  

7. Accordingly, Mrs. Sidhu submits that this appeal should be dismissed.  
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B. FACTS 

8. Mrs. Sidhu accepts as substantially correct the facts set out in the Attorney General’s 

factum,
1
 but emphasizes and relies on the following facts. 

1. The Extradition Request and the Committal Order 

9. On March 28, 2011, India requested the extradition of Mrs. Sidhu by diplomatic note.
2
 

India alleges that Mrs. Sidhu and her co-respondent, Surjit Singh Badesha (“Mr. Badesha”), 

conspired with individuals in India to have Mrs. Sidhu’s daughter (“Jassi”) and son-in-law 

(“Mithu”) murdered. The theory of the prosecution is that this was an honour killing, because 

Mrs. Sidhu and Mr. Badesha opposed Jassi’s marriage to Mithu.
3
 

10. On November 24, 2011, the Minister authorized the Attorney General to proceed before 

the British Columbia Supreme Court to seek an order for Mrs. Sidhu’s committal (the “Authority 

to Proceed”).
4
 The committal judge dismissed Mrs. Sidhu’s application to adduce evidence at the 

committal hearing,
5
 and ultimately committed Mrs. Sidhu into custody to await surrender to 

India in relation to two of the three offences listed in the Authority to Proceed.
6
 

2. The Surrender Order 

11. On July 29, 2014, Mrs. Sidhu made submissions to the Minister,
7
 and argued that her 

surrender would shock the conscience of Canadians or be “unjust and oppressive” contrary to s. 

44(1)(a) of the Extradition Act.
8
 In support of these submissions, Mrs. Sidhu highlighted various 

weaknesses in the prosecution’s case, including the fact that it is entirely circumstantial.
9
 She 

also submitted evidence of, inter alia: (a) India’s widespread use of torture against women in 

custody; and (b) her ongoing heart problems, which require her to take daily medication, and 

                                                        
1
 Factum of the Appellant, pp. 2-10 at paras. 5-23. 

2
 Minister’s Decision to Order Surrender (Sidhu), Appellant’s Record (“AR”), Vol. I at p. 86. 

3
 Record of the Case, AR, Vol. II at p. 39. 

4
 Authority to Proceed, AR, Vol. II at p. 1.  

5
 India v. Badesha, 2013 BCSC 2260 at para. 53.  

6
 India v. Badesha, 2014 BCSC 807, AR, Vol. I, p. 52 at para. 241 and p. 64 at para. 304; Order 

of Committal (Sidhu), AR, Vol. II, p. 3. 
7
 Submissions to the Minister (Sidhu), AR, Vol. IV, pp. 92-105. 

8
 Extradition Act, S.C. 1999, c. 18 [Extradition Act]. 

9
 Submissions to the Minister (Sidhu), AR, Vol. IV at pp. 99 -102. 
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have resulted in two hospital visits since she was first detained.
10

 In light of these factors (and 

others set out in her submissions) Mrs. Sidhu urged the Minister to decline to surrender her to 

India.
11

 Alternatively, she submitted that the Minister must make her surrender conditional upon 

the receipt of assurances from India, including that she would not be subjected to any form of 

torture or other human rights abuses, and that her health issues would be properly managed and 

treated.
12

 

12. On November 27, 2014, the Minister ordered Mrs. Sidhu’s surrender.
13

 In response to 

Mrs. Sidhu’s submissions regarding violence and torture, the Minister expressly acknowledged 

the existence of human rights violations in Indian prisons, placing weight on the reports of 

torture and violence submitted by Mrs. Sidhu. His concerns about these human rights violations 

prompted him to make his surrender order conditional upon receipt of a diplomatic assurance 

from India regarding Mrs. Sidhu’s safety. He wrote:  

Although the reports which you have placed before me raise serious concerns 

with regard to the safety of inmates in Indian custody, particularly female 

inmates, it is my view that Ms. Sidhu’s surrender would not be unjust or 

oppressive, or contrary to the principles of fundamental justice provided that it is 

made conditional on India making reasonable efforts to ensure her safety while in 

Indian custody.
14

 

 

[Emphasis added.] 

 

13. The Minister went on to state that, although India has not ratified the United Nations 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(the “UN Convention against Torture”), it has signed the agreement, and it is also a party to the 

International Covenant on Civil and Political Rights (the “ICCPR”). In his view, India’s efforts 

to ratify the UN Convention against Torture, and the fact that it is a party to the ICCPR, 

demonstrate that the Indian government is committed to fighting systemic violence and torture in 

its prisons.
15

 

                                                        
10

 Submissions to the Minister (Sidhu), AR, Vol. IV at pp. 93-94 and 104. 
11

 Submissions to the Minister (Sidhu), AR, Vol. IV at p. 104. 
12

 Submissions to the Minister (Sidhu), AR, Vol. IV at p. 105. 
13

 Minister’s Decision to Order Surrender (Sidhu), AR, Vol. I at pp. 86-105. 
14

 Minister’s Decision to Order Surrender (Sidhu), AR, Vol. I at p. 92. 
15

 Minister’s Decision to Order Surrender (Sidhu), AR, Vol. I at p. 93. 
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14. The Minister reached the following conclusion on this point: 

Based on the information that is before me, I am satisfied that India is committed 

to addressing the problem of violence and torture in Indian prisons. However, I 

am mindful of the reported prevalence of such incidents in India, and the 

particular threat of mistreatment faced by women in custody. As I indicated 

above, in these circumstances, my surrender order will be made conditional on 

India providing a formal diplomatic assurance to ensure Ms. Sidhu’s safety while 

she is in Indian custody. 

 

I note, moreover, that both India and Canada are parties to the Vienna Convention 

on Consular Relations. As Ms. Sidhu is a Canadian citizen, India will be under a 

legal obligation to allow Canadian consular officials to monitor her treatment 

while she is in custody.  

 

In order to ensure that Ms. Sidhu has full recourse to Canadian consular services, 

I have decided to make her surrender conditional on India providing immediate 

and unrestricted consular access to her upon request, while she is in custody. In 

this regard, I am advised by the Canadian Department of Foreign Affairs that, 

through their regular consular visits, they will inquire into the progress of Ms. 

Sidhu’s trial in India and may attend some of the court proceedings. To that end, I 

am also making my surrender order conditional on India giving an assurance that 

it will allow Canadian officials to attend the court proceedings on request.
16

 

 

[Emphasis added.] 

 

15. With respect to the other concerns raised by Mrs. Sidhu, the Minister held that they did 

not warrant a refusal to surrender, although he did request additional diplomatic assurances from 

India on issues such as the death penalty and consular access. The Minister therefore ordered 

Mrs. Sidhu’s surrender, subject to receipt of the requested assurances.
17

 

3. Assurances 

16. On December 18, 2014, the Minister received diplomatic assurances from India,
18

 

including the following assurance with regard to Mrs. Sidhu’s health and safety: 

It is submitted that Section 53 of criminal Procedure Code, 1973, provide for 

examination of accused by Medical Practitioner at the request of Police officer. 

Section 54 of Criminal Procedure Code, 1973, provides for Examination of 

accused person by Medical officer. Further, Section 555-A of criminal Procedure 

                                                        
16

 Minister’s Decision to Order Surrender (Sidhu), AR, Vol. I at p. 93. 
17

 Minister’s Decision to Order Surrender (Sidhu), AR, Vol. I at p. 105. 
18

 Minister’s Decision regarding Assurances (Sidhu), AR, Vol. I at p. 109. 
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Code, 1973 deals with Health and Safety of accused persons. It has been provided 

under Section 55-A of Criminal Code Procedure, 1973 that “it shall be the duty of 

the person having the custody of an accused to take reasonable care of the health 

and safety of the accused.” In view of the above, every reasonable effort will be 

made to meet the safety and medical needs of Surjit Singh Badesha, a.k.a. Surjit 

Singh and Malkiat Kaur Sidhu.
19

 

 

17.  On January 18, 2015, the Minister forwarded a copy of these assurances to Mrs. Sidhu, 

through counsel, and advised that they were sufficient to meet the conditions he had placed on 

Mrs. Sidhu’s surrender.
20

 With regard to the assurance sought regarding Mrs. Sidhu’s health and 

safety in custody, the Minister wrote as follows: 

With reference to India’s Criminal Procedure Code, India assures Canada that 

“every reasonable effort will be made to meet the safety and medical needs of” 

Ms. Sidhu.
21

 

 

The Minister proceeded to note that he was “entitled to presume that India will not jeopardize its 

treaty relationship with Canada or other states, by breaching the formal assurances which it has 

given to Canada (Thailand v Saxena, 2006 BCCA 98)”.
22

 The Minister did not conduct any 

further assessment of the assurances provided by India.  

18. The Minister confirmed his satisfaction with the sufficiency of India’s assurances, and 

concluded that surrendering Mrs. Sidhu to India would not be unjust or oppressive, or violate her 

rights under s. 7 of the Canadian Charter of Rights and Freedoms (the “Charter”).
23

 

4. Judicial Review 

19. Mrs. Sidhu applied for judicial review of the Minister’s decision and argued, inter alia, 

that the Minister erred in accepting India’s assurance regarding health and safety as sufficient.
24

 

In an order pronounced on February 26, 2016, and entered on April 23, 2016, the Court of 

Appeal (Goepel J.A. dissenting) allowed Mrs. Sidhu’s application, stayed the Surrender Order, 

                                                        
19

 Minister’s Decision regarding Assurances (Sidhu), AR, Vol. I at p. 111. 
20

 Minister’s Decision regarding Assurances (Sidhu), AR, Vol. I at p. 109. 
21

 Minister’s Decision regarding Assurances (Sidhu), AR, Vol. I at p. 110. 
22

 Minister’s Decision regarding Assurances (Sidhu), AR, Vol. I at p. 110.  
23

 Minister’s Decision regarding Assurances (Sidhu), AR, Vol. I at p. 110. 
24

 Notice of Application for Judicial Review (Sidhu), AR, Vol. II at pp. 15-16. 
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and remitted the matter regarding the sufficiency of India’s assurances back to the Minister.
25

 

20. In its reasons for judgment, the Court of Appeal spent some time outlining the material 

that was placed before the Minister regarding human rights violations in Indian prisons, which 

led the Minister to the conclusion that assurances were, in fact, required.
26

 This included, for 

example, a report that chronicled over 14,000 deaths of persons held in police and judicial 

custody in India over a period of ten years, a large majority which were the direct consequence 

of torture, and stated that women were particularly vulnerable to violence in custody due to their 

gender.
27

 In light of this material, the Court of Appeal arrived at the only possible conclusion: 

India’s human rights record, as it pertains to persons in prison, is “appalling”.
28

 

21. Notwithstanding the fact that the Minister and the Court of Appeal reached similar 

conclusions regarding India’s human rights record concerning people in custody, they reached 

different conclusions as to whether the assurances provided by India were adequate to address 

these concerns. Specifically, while the Minister accepted India’s assurances as sufficient, the 

Court of Appeal held that they could not be reasonably accepted.
29

 The Court of Appeal 

explained: 

In my respectful opinion, the Minister erred in failing to appreciate the emptiness 

of the assurances and their failure to respond in any practical way to the serious 

concerns giving rise to them. Had there been no risk of mistreatment or neglect, 

no assurances would have been sought. India’s promises amounted to this: we 

have laws protecting prisoners and therefore the applicants will be protected. The 

Minister’s response was to invoke the presumption that Canada’s treaty partner 

will keep its promises. But that ignores the fact that the human rights abuses 

documented in the material occurred under the very same enactments India recites 

in its assurances. The question for the Minister was what steps will be taken that 

mitigate the risk of the violence other prisoners suffered while under the same 

regime? 

 

The Minister does not address India’s capacity to fulfill the assurances. Again, it 

is not a matter of good faith. As it was expressed in Suresh, the requesting 

government may not be able to control human rights abuses in the prisons. The 

evidence of impunity in the record is relevant, as are the underreporting of 

                                                        
25

 Order of the British Columbia Court of Appeal (Sidhu), AR, Vol. II at pp. 30-31.  
26

 India v. Badesha, 2016 BCCA 88, AR, Vol. I, pp. 120-123 at paras. 22-30 [Badesha BCCA]. 
27

 Badesha BCCA, AR, Vol. I, pp. 120-121 at paras. 22-26. 
28

 Badesha BCCA, AR, Vol. I, p. 115 at para. 7. 
29

 Badesha BCCA, AR, Vol. I, p. 135 at para. 69. 
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incidents, cover-ups, unexplained suspicious deaths and the continuation of 

custodial abuse despite judicial condemnation.
30

 

 

[Emphasis added.] 

 

For clarity, the “serious concerns” discussed above were those of the Minister.
31

  

22. In assessing whether the assurances provided by India were sufficient, the Court of 

Appeal considered the aforementioned reports, as well as India’s failure to ratify the UN 

Convention against Torture.
32

 Critically, the Court of Appeal highlighted “the fact that the 

human rights abuses documented in the material occurred under the very same enactments India 

recites in its assurances”.
33

   

23. Further, the Court of Appeal considered and rejected the notion that an assurance of 

consular monitoring would mitigate the health and safety risks in this case. The Court of Appeal 

held: 

… The more worrisome issue is the day-to-day exposure to harm in custody and 

the risks associated with retaliation against prisoners who complain. The Minister 

places heavy emphasis on consular monitoring, but it has its limits in mitigating 

the risks.  Consular staff may only discover a rape, beating or neglect of medical 

care after the fact.  …
34

 

 

[Emphasis added.] 

 

24. As a result, the Court of Appeal found that the assurances provided by India regarding 

health and safety could not be reasonably accepted and thus, the Minister’s decision was not 

within a range of reasonable outcomes.
35

   

                                                        
30

 Badesha BCCA, AR, Vol. I, p. 132 at paras. 61-62. 
31

 Minister’s Decision to Order Surrender (Sidhu), AR, Vol. I at p. 92. 
32

 Badesha BCCA, AR, Vol. I, p. 132 at paras. 62-63. 
33

 Badesha BCCA, AR, Vol. I, p. 132 at para. 61. 
34

 Badesha BCCA, AR, Vol. I, p. 133 at para. 66. 
35

 Badesha BCCA, AR, Vol. I, p. 135 at para. 69 and p. 138 at para. 74. 
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PART II – STATEMENT OF POSITION 

25. The Attorney General argues that the Court of Appeal made the following two errors: (a) 

the Court of Appeal erred in its review of the Minister’s assessment of risk; and (b) the Court of 

Appeal erred in reweighing the factors relevant to the surrender analysis. 

26. Mrs. Sidhu’s position is that the Court of Appeal did not err as alleged by the Attorney 

General, or at all, for the following two reasons: 

a. The Minister reasonably concluded that Mrs. Sidhu’s surrender would be unjust 

or oppressive, and contrary to the principles of fundamental justice, absent an 

assurance from India to ensure her safety in custody: The Attorney General 

misconstrues the Minister’s decision by asserting that he did not find a risk of 

mistreatment in the circumstances of this case. The Minister did, in fact, find that 

Mrs. Sidhu will face a substantial risk of mistreatment in Indian custody, as is evident 

from his reasons for surrender. The reasonableness of this decision is apparent from a 

review of the supporting evidence. As such, the Court of Appeal did not err in 

reviewing the Minister’s assessment of risk, but appropriately accepted his finding 

and carried on with its analysis.  

b. The Minister’s acceptance of India’s empty assurance regarding health and 

safety resulted in an unreasonable decision: The Minister is duty bound to assess 

the sufficiency of assurances provided by a requesting state, and determine whether 

they respond to the concerns that gave rise to them. In the case at bar, the Court of 

Appeal correctly identified that: (i) the Minister failed to make this assessment upon 

receipt of India’s assurances; and (ii) in light of the endemic gender-based violence in 

Indian prisons, India’s assurance regarding Mrs. Sidhu’s health and safety required 

more than a simple restatement of the legal protections that would be afforded to her 

upon surrender. Accordingly, the Court of Appeal correctly held that the Minister 

erred in failing to assess the sufficiency of India’s assurances, and this resulted in a 

decision that fell outside the range of reasonable outcomes.  
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PART III – STATEMENT OF ARGUMENT 

A. OBJECTIVES OF THE EXTRADITION PROCESS 

27. Extradition is the multi-stage process used to determine whether Canada should surrender 

an individual to another state where he or she will face prosecution or serve a sentence already 

imposed.
36

 It includes both judicial and executive phases, which are divided into three parts. 

First, upon receiving an extradition request from a foreign state, the Minister must decide 

whether to issue an Authority to Proceed (an “ATP”). If an ATP is issued, the process moves to a 

judicial phase for a committal decision. Finally, if the extradition judge orders committal, the 

process returns to the Minister to make a decision on surrender.
37

 

28. This process serves two important objectives. First, it ensures Canada promptly complies 

with its international obligations, which include surrendering persons sought to extradition 

partners.
38

 To achieve this objective, the extradition process is founded on the principles of 

reciprocity and comity.
39

 The extradition process has to operate with these principles in mind.  

29. These principles must, however, be balanced against the values that are fundamental to 

Canada’s democratic society and are enshrined in both the Charter and international instruments 

to which Canada is a signatory—for example, liberty, the rule of law, and the principles of 

fundamental justice.
40

 Upholding these values protects the second, but equally important, 

objective of the extradition process: protecting the rights of the person sought.
41

 The rights and 

interests of individuals must always be balanced against the broader purpose of extradition.
42

  

30. These dual-objectives underlie each stage of the extradition process outlined above. The 

issues in this appeal are directly related to the manner in which these objectives are balanced at 

the final stage of the process, where the Minister is tasked with determining whether the person 

sought should be surrendered to the requesting state. The legal principles that ought to guide the 

Minister’s analysis at this stage are discussed below.  

                                                        
36

 M.M. v. United States of America, 2015 SCC 62 at para. 14 [M.M.]. 
37

 M.M., at paras. 19-25. 
38

 M.M., at paras. 1 and 14. 
39

 M.M., at para. 15, citing Canada (Justice) v. Fischbacher, 2009 SCC 46 at para. 51 

[Fischbacher], quoting Kindler v. Canada (Minister of Justice), [1991] 2 S.C.R. 779 at 844. 
40

 Suresh v. Canada (Minister of Citizenship and Immigration), 2002 SCC 1 at para. 4 [Suresh].  
41

 M.M., at para. 1.  
42

 M.M., at para. 16. 
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B. LEGAL PRINCIPLES ON SURRENDER 

31. While the surrender stage of the extradition process is on the legislative end of the 

administrative decision-making continuum, the Minister’s discretion is “not absolute” and “must 

be exercised in accordance with the restrictions set out in the Extradition Act, as well as the 

Charter”.
43

 Therefore, although the Extradition Act grants the Minister the power to order that a 

person be surrendered to an extradition partner with or without assurances or conditions, the 

Minister is prevented from making a surrender order in certain circumstances.
44

  

1. Mandatory Restrictions on Surrender 

32. Section 44(1)(a) of the Extradition Act provides that the Minister cannot issue a surrender 

order if “the surrender would be unjust or oppressive” [emphasis added].
45

 This mandatory 

provision prevails over the contents of an extradition treaty,
46

 and must be interpreted broadly.
47

 

A surrender order will be “unjust” if it is “undeserved, unfounded, or disproportionate in all the 

circumstances”, and “oppressive” if, for example, it is made arbitrarily and without regard to the 

merits of the case.
48

 In making a decision under this section, the Minister is required to consider 

“all relevant circumstances, singly and in combination”.
49

 

33. A surrender order will be unjust or oppressive if the act of extradition, or the potential 

consequences of extradition, would violate an individual’s rights under s. 7 of the Charter.
50

 The 

test for the Minister to apply in making an assessment regarding s. 7 of the Charter is whether 

granting a surrender order would “shock the conscience” of Canadians.
51

 For clarity, the “shock 

the conscience” test need not be satisfied for the Minister to refuse surrender; surrender may be 

“unjust or oppressive”, and thus contrary to s. 44(1)(a) of the Extradition Act, even where a 

                                                        
43

 Lake v. Canada (Minister of Justice), 2008 SCC 23 at para. 22 [Lake].  
44

 Extradition Act, ss. 40 and 44. 
45

 Extradition Act, s. 44(1)(a). 
46

 Németh v. Canada (Justice), 2010 SCC 56 at para. 69 [Németh]. 
47

 M.M., at para. 255, Abella J., dissenting but not on this point.  
48

 M.M., at para. 256, Abella J., dissenting but not on this point. 
49

 Fischbacher, at para. 37.  
50

 Németh, at para. 73, citing United States v. Burns, 2001 SCC 7 at para. 60 [Burns]; 

Fischbacher, at para. 39. 
51

 Lake, at para. 31, citing Canada v. Schmidt, [1987] 1 S.C.R. 500 at 522 [Schmidt]. 
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potential Charter breach is not established.
52

 

34.  The question of whether extradition would “shock the conscience” or otherwise be 

“unjust or oppressive” requires the Minister to engage in a balancing exercise.
53

 The Minister is 

required to balance “all relevant circumstances”,
54

 which may be “specific to the fugitive, such 

as age or mental conditions, or general, such as considerations associated with a particular form 

of punishment”.
55

 The Minister should also consider the practical reality of how the person 

sought may be treated upon surrender, taking into account the day-to-day conduct of government 

officials in the requesting state, “whether that course of conduct is justifiable or not under the 

law”.
56

 The circumstances that are relevant will vary depending on the facts and context of each 

case, so this balancing process must necessarily be done on a case-by-case basis.
57

 

35. In the Factum of the Appellant, the Attorney General emphasizes that Canada’s 

international treaty obligations and relationships with foreign governments are critical to this 

balancing process.
58

 While this is certainly true, the rights and interests of the person sought 

cannot be sacrificed in the name of comity and reciprocity. Rather, as recently recognized by this 

Court, it is “vitally important” for the Minister to safeguard the rights of the person sought at the 

surrender stage.
59

  

2. Assessing a Risk of Mistreatment at the Surrender Stage 

36. Since this Court’s ruling in Suresh v. Canada (Minister of Citizenship and 

Immigration),
60

 it has been accepted that, absent exceptional circumstances, extraditing an 

individual to another country where he or she will face a “substantial risk” of torture or 

mistreatment violates s. 44(1)(a) of the Extradition Act and s. 7 of the Charter.
61

 This legal 

                                                        
52

 Fischbacher, at para. 39.  
53

 Canada (Attorney General) v. Barnaby, 2015 SCC 31 at para. 2, citing Burns, at para. 69 and 

Lake, at para. 32.  
54

 Fischbacher, at para. 38. 
55

 Lake, at para. 32. 
56

 Schmidt, at 522. 
57

 Fischbacher, at para. 38; Burns, at para. 65. 
58

 Factum of the Appellant, p. 13 at para. 28.  
59

 M.M., at para. 114.  
60

 Suresh, at para. 77.  
61

 See, for example: Lai v. Canada (Minister of Citizenship and Immigration), 2007 FC 361 at 

para. 106 [Lai]; Thailand v. Saxena, 2006 BCCA 98 at para. 48 [Saxena]. 
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principle was established on the basis that torture is so abhorrent it will almost always be 

disproportionate to competing interests, and that the “guarantee of fundamental justice applies 

even to deprivations of life, liberty or security effected by actors other than our government if 

there is a sufficient causal connection between our government’s participation and the 

deprivation ultimately effected”.
62

  

37. In this appeal, the Attorney General raises various issues about the proper framework for 

a risk assessment. Specifically, the Attorney General asserts that a substantial risk of 

mistreatment must be established on a balance of probabilities standard,
63

 and argues that generic 

evidence of human rights conditions in the requesting state will always be insufficient to satisfy 

this standard.
64

 In advancing these arguments, the Attorney General is asking this Court to place 

a prejudicially high burden on the person sought, and to create a strict threshold regarding the 

type of evidence the Minister must obtain in order to make a finding of substantial risk. 

38. In response, and as set out above, Mrs. Sidhu’s primary position is that these issues need 

not be decided in this appeal, and they should be left for another day.
65

 Rather, the issues in this 

case relate to the role of assurances in a risk assessment.   

39. However, if this Court is inclined to consider the entire legal framework for a risk 

assessment, Mrs. Sidhu submits as follows. First, in circumstances where a person sought asserts 

that his or her surrender should be refused because of a risk of mistreatment, he or she should not 

be required to establish a substantial risk on the balance of probabilities standard. Instead, and as 

set out further below, this Court should adopt a lower standard that is both practical and fair. 

Second, it is submitted that this Court should not draw a bright line regarding the type of 

evidence required to establish a substantial risk of mistreatment, as it would unduly restrict the 

Minister’s contextual and fact-specific assessment of risk, and may result in a miscarriage of 

justice. Finally, it is submitted that, should the Minister take assurances into account in making 

an assessment of risk, the assurances must be meaningful and responsive to the concerns raised 

by the person sought. Each of these points will be addressed below.  

                                                        
62

 Suresh, at paras. 54 and 76. 
63

 Factum of the Appellant, pp. 14-15 at paras. 31-33.  
64

 Factum of the Appellant, pp. 18-26 at paras. 40-65. 
65

 See paragraph 5, above.  
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a) The Burden and Standard of Proof in a Risk Assessment 

40. In Németh, this Court held that the person sought for extradition bears the burden of 

demonstrating that there are circumstances which would make his or her surrender “unjust or 

oppressive” under s. 44(1)(a) of the Extradition Act.
66

 This Court did not, however, and has not, 

determined the standard of proof that must be satisfied in the context of a risk assessment.
67

 

41. It is submitted that a “substantial risk of mistreatment” need not be established on a 

balance of probabilities standard, as asserted by the Attorney General.
68

 Instead, Mrs. Sidhu 

submits that a person sought should only be required to establish a “plausible reason to believe” 

that he or she will be mistreated on surrender in order to engage the Minister’s duty to assess 

whether there is a “substantial risk” of harm on the evidence as a whole. It is submitted that this 

approach is both practical and fair, and properly balances the dual objectives of the extradition 

process. 

i. Proposed Analytical Framework for a Risk Assessment 

42. As noted above, Mrs. Sidhu submits that the Minister should apply a two-stage test when 

conducting an assessment of risk:  

a. first, the Minister should consider whether the person sought has established a 

plausible reason to believe that he or she will face a risk of mistreatment upon 

surrender; and  

b. second, if the person sought satisfies the preliminary threshold, the Minister should 

determine, on the basis of the record as a whole, if there is a substantial risk of 

mistreatment in the circumstances of the case. 

A similar two-stage inquiry has been adopted in other contexts,
69

 and Mrs. Sidhu submits that it 

should be applied in the circumstances of an alleged risk of mistreatment by the requesting state.  

43. At the first stage of the assessment, or the “plausible belief” stage, the person sought will 

                                                        
66

 Németh, at para. 72. 
67

 Németh, at para. 73. 
68

 Factum of the Attorney General, p. 15 at para. 32. 
69

 See, for example: France v. Diab, 2014 ONCA 374, leave to appeal ref’d, [2014] S.C.C.A. 

No. 317 [Diab]; Mahjoub v. Canada (Minister of Citizenship and Immigration), 2006 FC 1503 at 

para. 34 [Mahjoub]. 
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have to establish a plausible reason to believe that he or she may be mistreated on surrender. The 

standard at this stage is “necessarily a low one” and lies somewhere between “mere suspicion” 

and “balance of probabilities” (but more towards the former than the latter).
70

 The Minister 

should take a “realistic and pragmatic approach” to determining whether this threshold is met, 

based on the circumstances of the particular case.
71

 The type of evidence required to satisfy this 

threshold will vary given the context of the case, and the circumstances of the person sought.
72

 

44. If this burden is met by the person sought, the Minister will be called upon to make 

further inquiries and satisfy himself or herself, on the basis of the record and any further 

information obtained, or assurances received, from the requesting state, that there is no 

“substantial risk” (or “real risk”) arising from the surrender.
73

 The “substantial risk” threshold is 

significantly more onerous than the “plausible belief” standard, but is still less than a “balance of 

probabilities”.
74

 It requires there to be a bona fide belief in a serious possibility of harm based on 

credible evidence.
75

 It is submitted that applying this standard, as opposed to a “balance of 

probabilities” standard, is consistent with this Court’s decision in Suresh.
76

 It is also consistent 

with the prevailing opinion in analogous jurisprudence and international commentary.
77

  

45. Mrs. Sidhu submits that the above-noted framework is a fair and practical approach for 

the Minister to take when a person sought alleges a substantial risk of mistreatment on surrender. 

To begin, it “appropriately balances the competing tensions between Canada’s international 

comity and extradition obligations, on the one hand, and its constitutional mandate to protect 

against Charter violations, on the other hand”.
78

 It also accounts for the fact that the Minister is 

best situated to obtain information about the day-to-day realities in the requesting state. Finally, 

and as discussed below, the alternative approach of requiring a risk of mistreatment to be 

established on a balance of probabilities standard would be impractical and unfair, particularly if 

the burden is on the person sought.  

                                                        
70

 Diab, at para. 241. 
71

 Diab, at para. 242. 
72

 Diab, at paras. 242-243. 
73

 Diab, at para. 244. 
74

 Diab, at para. 245. 
75

 Diab, at para. 264. 
76

 Suresh, at para. 77. 
77

 Diab, at paras. 246-263, citing various authorities.  
78

 Diab, at para. 246. 
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ii. Applying a “Balance of Probabilities” Standard in a Risk Assessment is Impractical 

and Unfair 

46. Requiring a person sought to establish a risk of mistreatment on a balance of probabilities 

standard is impractical and unfair because it does not account for the difficulties that a person 

sought will likely face in trying to obtain evidence of a potential risk. This inherent limitation 

was recognized by this Court in Németh. 

47. The appellants in Németh were refugees. They had come to Canada in 2001 and, after 

persuading the authorities that they had a well-founded fear of persecution in their native 

Hungary, were granted refugee status. Their application for refugee status was based on incidents 

that occurred prior to 2001, when they were still in Hungary and were attacked by Hungarian 

citizens because of their Gypsy ethnic origin. Several years later, Hungary sought their 

extradition. The Minister imposed a burden on the appellants to prove, on a balance of 

probabilities standard, that they would suffer persecution if extradited. Since they could not 

discharge this burden, the Minister ordered their surrender.
79

 

48. On appeal, this Court held that the Minister erred in placing a burden on the appellants to 

prove that the risk of persecution, which existed at the time of their applications for refugee 

status, continued to exist. In doing so, the Court recognized the importance of establishing a “fair 

and practical” approach to the Minister’s assessment of risk, and acknowledged that this 

approach should not place a burden on the persons sought that they would “not [be] well placed 

to discharge”.
80

 Cromwell J., for the Court, explained: 

… It does not to me seem either fair or practical to require the appellants to 

establish current conditions in Hungary, a country from which they have been 

absent for six years. Both the Minister, through consultation with the [Minister of 

Citizenship and Immigration], and the requesting state are much better placed to 

come forward with evidence of changed conditions than is the refugee whose 

extradition is sought.
81

 

 

The Court therefore allowed the appeal and remitted the matter to the Minister.
82

 

                                                        
79

 Németh, at paras. 2-7. 
80

 Németh, at para. 111.  
81

 Németh, at para. 111. 
82

 Németh, at para. 124. 
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49. Requiring persons sought to establish a substantial risk of mistreatment on a balance of 

probabilities standard would place them in a similar situation to the appellants in Németh—

namely, they would be tasked with obtaining evidence of the day-to-day realities in a country to 

which they may have no connection, and which is likely difficult (if not impossible) for them to 

obtain. This is especially prejudicial when one considers that many persons sought will not have 

sufficient resources to obtain the assistance they need to effectively complete this task.  

50. It is not only the person sought who would face difficulties if required to prove a risk of 

mistreatment on a balance of probabilities standard. In fact, it is submitted that requiring any 

person, including the Minister, to satisfy this high threshold would be unjust given the nature of 

the potential harm. It is well-recognized that “[t]orture and other ill-treatment, especially when 

practiced by persons adept at hiding their infliction and consequences, are notoriously difficult to 

ascertain”.
83

 The standard of proof imposed in a risk assessment must be low enough to account 

for this difficulty.    

b) The Evidentiary Basis for Establishing a Substantial Risk of Mistreatment 

51. Regardless of whether this Court finds that a substantial risk of mistreatment must be 

proven on a balance of probabilities standard (as asserted by the Attorney General) or something 

less (as proposed above), it is submitted that this Court should not place any restrictions on the 

type of evidence that may be appropriate to satisfy this threshold. Mrs. Sidhu does not dispute 

the fact that there must be some nexus between the evidence of mistreatment in the requesting 

state and the circumstances that the person sought will face upon surrender. However, with 

respect, the Attorney General’s suggestion that “generic” human rights reports will never be 

sufficient to meet the requisite standard, or that evidence “unique to the person sought” is 

required to establish the above-noted nexus, is inconsistent with established law and practice, 

and is also unfair.
84

 

52. To begin, drawing a bright line with regard to the type of evidence that is required to 

                                                        
83

 Lai, at para. 139, quoting: Amnesty International, Human Rights Watch, and International 

Commission of Jurists, “Reject Rather Than Regulate: Call on Council of Europe member states 

not to establish minimum standards for the use of diplomatic assurances in transfers to risk of 

torture and other ill-treatment” (2 December 2005) at p. 12 [Joint Report, Reject Rather Than 

Regulate].  
84

 Factum of the Appellant, p. 18 at para. 40. 
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establish a substantial risk of mistreatment would unduly interfere with the Minister’s ability to 

complete the contextual analysis required in a risk assessment. As held by this Court in Suresh, 

the Minister’s analysis is “in large part a fact-driven inquiry” that requires consideration of 

various factors, such as the human rights record of the requesting state and the circumstances of 

the person sought.
85

 There is no principled reason to restrict the type of evidence required to 

satisfy this test. The Minister must be free to conduct an assessment as he or she sees fit and, as 

noted by this Court in United States v. Burns, the “outcome may well vary from case to case 

depending on the mix of contextual factors put into the balance”.
86

  

53. Moreover, preventing the Minister from refusing surrender whenever the evidence of risk 

is in the form of human rights reports may result in a miscarriage of justice since, at times, that 

evidence will be sufficient to establish a personalized risk. This has arisen, for example, when 

reputable human right reports have established that members of a particular group were 

inherently vulnerable to mistreatment in the requesting state, and the person sought was a 

member of that group.
87

 In those circumstances, a nexus between the risk and the person sought 

was obvious without any additional evidence.  

54. Furthermore, in some situations, generic evidence of abhorrent human rights conditions 

in a particular state will be such that surrendering any person to that state would put him or her at 

a substantial risk of mistreatment. If, for example, human rights violations are so widespread and 

systemic that, practically speaking, anyone under the requesting state’s authority would be at 

risk, no individual could be surrendered without facing a risk of mistreatment. The Minister is 

required to consider whether the requesting state’s human rights record, at the time of the 

surrender (not the time when Canada entered into an extradition treaty with the requesting state), 

is so abysmal that it would meet this threshold. To prevent the Minister from refusing to make a 

surrender order in these types of circumstances would lead to absurd results.  

55. Finally, requiring a person sough to submit evidence of “personalized risk, unique to the 

person sought” would be unfair because it arbitrarily excludes a subset of individuals who 

                                                        
85

 Suresh, at para. 39.  
86

 Burns, at para. 65. 
87

 See, for example: Tadzhibayev v. Russia, [2015] ECHR 1053 at para. 43 [Tadzhibayev]; 

Khamrakulov v. Russia, [2015] ECHR 385 at para. 66. 
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cannot, at no fault of their own, satisfy this threshold, due to the circumstances of their case.
88

 It 

is of course true that persons who can provide such evidence will be at an advantage in terms of 

establishing a substantial risk of mistreatment: see, for example, Pacificador v. Canada (Minister 

of Justice), in which the person sought was able to provide “concrete evidence” of a risk of 

mistreatment because his co-accused, who were already in the requesting state, had not been 

afforded their fundamental rights.
89

 However, not all individuals who face a substantial risk of 

mistreatment will be able to discharge this evidentiary burden. For example, if the person sought 

has no co-accused, and has been absent from the requesting state for some time, it would be 

nearly impossible for them to obtain evidence of risk that is directly related to their personal 

circumstances. 

56. It is therefore submitted that this Court should not draw a bright line regarding the type of 

evidence required to establish a substantial risk in any given case. 

c) The Role of Assurances in a Risk Assessment 

57. The Extradition Act grants the Minister authority to seek assurances from extradition 

partners.
90

 Any such assurances should be taken into account when the Minister is assessing 

whether a person sought will face a substantial risk of mistreatment upon surrender, thus 

rendering his or her surrender unjust or oppressive, or contrary to the Charter.
91

  

58. Critically, the Minister is not entitled to assume that assurances obtained from the 

requesting state will mitigate a proven risk of harm. Rather, the Minister is required to assess the 

sufficiency of the assurances provided by the requesting state, and consider whether they 

adequately respond to the concerns that gave rise to them.
92

 The Minister’s role in this regard is 

not to question the good faith of the requesting state, but rather to assess the nature of the 

assurances provided, and the state’s practical ability to implement its assurances given the day-

to-day realities within its borders. The importance of this assessment was recognized by this 

Court in Suresh: 

                                                        
88
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89

 Canada (Minister of Justice) v. Pacificador (2002), 60 O.R. (3d) 685 at para. 54, leave to 

appeal dismissed, [2002] S.C.C.A. No. 390 [Pacificador]. 
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 Extradition Act, s. 40(3). 
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It may be useful to comment further on assurances. A distinction may be drawn 

between assurances given by a state that it will not apply the death penalty 

(through a legal process) and assurances by a state that it will not resort to torture 

(an illegal process). We would signal the difficulty in relying too heavily on 

assurances by a state that it will refrain from torture in the future when it has 

engaged in illegal torture or allowed others to do so on its territory in the past. 

This difficulty becomes acute in cases where torture is inflicted not only with the 

collusion but through the impotence of the state in controlling the behaviour of its 

officials. Hence the need to distinguish between assurances regarding the death 

penalty and assurances regarding torture. The former are easier to monitor and 

generally more reliable than the latter.  

 

In evaluating assurances by a foreign government, the Minister may also wish to 

take into account the human rights record of the government giving the 

assurances, the government’s record in complying with its assurances, and the 

capacity of the government to fulfill the assurances, particularly where there is 

doubt about the government’s ability to control its security forces. …
93

  

 

59. Subsequent jurisprudence from other courts, both domestic and international, has 

highlighted the importance of evaluating assurances in the context of a risk assessment.
94

 For 

example, in Othman (abu Qatada) v. The United Kingdom, the European Court of Human Rights 

explained as follows: 

In any examination of whether an applicant faces a real risk of ill-treatment in the 

country to which he is to be removed, the Court will consider both the general 

human rights situation in that country and the particular characteristics of the 

applicant. In a case where assurances have been provided by the receiving State, 

those assurances constitute a further relevant factor which the Court will consider. 

However, assurances are not in themselves sufficient to ensure adequate 

protection against the risk of ill-treatment. There is an obligation to examine 

whether assurances provide, in their practical application, a sufficient guarantee 

that the applicant will be protected against the risk of ill-treatment. The weight to 

be given to assurances from the receiving State depends, in each case, on the 

circumstances prevailing at the material time (see Saadi, cited above, § 148). 

 

In assessing the practical application of assurances and determining what weight 

is to be given to them, the preliminary question is whether the general human 

rights situation in the receiving State excludes accepting any assurances 

whatsoever. However, it will only be in rare cases that the general situation in a 

country will mean no weight at all can be given to assurances … 

 

                                                        
93

 Suresh, at paras. 124-125.  
94

 See, for example: Mahjoub, at paras. 87-88; Othman (Abu Qatada) v. the United Kingdom, 

Application No. 8139/09 (17 January 2012) (Eur. Ct. H.R.) at para. 187 [Othman]. 
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More usually, the Court will assess first, the quality of assurances given and, 

second, whether, in light of the receiving State’s practices they can be relied upon. 

…
95

 

 

[Emphasis added.] 

 

The European Court went on to provide examples of factors that it may consider in assessing the 

quality of assurances given, and whether they can be relied upon. These include, among other 

things: whether the assurances are specific or are general and vague; whether compliance with 

the assurances can be objectively verified through diplomatic or other monitoring mechanisms; 

and whether the requesting state is willing to investigate allegations of torture, or whether there 

is a culture of impunity.
96

 

60. Therefore, as correctly held by the Court of Appeal in the case at bar, assurances must 

“respond in a practical way to the concerns giving rise to them” in order for the Minister to 

reasonably conclude that they mitigate a risk of mistreatment.
97

 While the nature of the 

assurances required to practically respond to a substantial risk of mistreatment will of course 

vary from case to case,
98

 some questions for the Minister to consider in making this assessment 

include: 

a. whether the requesting state has provided an “unequivocal guarantee that the person 

concerned will not be subjected to torture or any other form of ill-treatment”; and 

b. whether the requesting state has put in place an effective system to monitor the 

treatment of the person sought.
99

  

61. In assessing whether there is an unequivocal guarantee of safety, the Minister ought to 

consider whether the requesting state has simply made an empty promise. A promise will be 
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22 

 

empty if, for example, a requesting state bases its guarantee of safety on its human rights laws, 

but the evidence demonstrates a discrepancy between those laws and reality. This assessment 

does not call into question the good faith of the requesting state’s promise but recognizes that, 

practically speaking, state authorities do not always have effective control over the persons 

perpetrating acts of violence. For a requesting state’s promise to amount to a reliable 

“assurance”, which has been defined as a “pledge” or a “guarantee”,
100

 it must recognize and 

respond to the reality of the circumstances within its borders.
101

 

62. Turning to the question of whether the requesting state has put in place an effective 

monitoring system, international commentary provides some useful guidance on what types of 

precautions can mitigate a proven risk. For example, a Human Rights Watch report provides the 

following list of safeguards that may protect an individual from a risk of mistreatment:  

… video and audio recording of all interrogations in the presence of a lawyer; 

expert monitors, trained in detecting signs of both physical and psychological 

torture and ill-treatment; meetings with a detainee in total privacy; routine 

forensic medical examinations by an independent physician not associated with 

the detention facility; confidentiality when transmitting allegations of torture so 

that the detainee and his or her family do not suffer retribution for having spoken 

out; and the ability of the monitors to visit and have unhindered access to a 

detainee at any time, without having to provide advance notice.
102

 

 

While one cannot assure that these types of safeguards will always be sufficient to mitigate a risk 

of torture or other forms of ill-treatment,
103

 it is submitted that a requesting state’s promise to put 

in place a high level of oversight may, in some cases, reasonably satisfy the Minister that a 

proven risk has been mitigated.  
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63. It is submitted that a mere promise of consular monitoring will rarely be sufficient to 

mitigate a proven risk for several reasons. First, and as noted above, torture and other forms of 

ill-treatment are inherently difficult to ascertain.
104

 Unless consular officials are trained to detect 

signs of mistreatment, they may be unable to perceive any harm that has occurred.
105

 Second, 

and on a related note, consular access will do little to deter the use of mistreatment, since it is 

unlikely that consular officials would be able to detect it. Finally, it has been noted that 

individuals “who have suffered torture or other ill-treatment are often reluctant to speak out due 

to fear of retaliation against them and/or their families”.
106

 The case of Maher Arar is 

demonstrative of all these points. 

64. Mr. Arar is a Syrian-born Canadian citizen.
107

 He was a suspected member of Al Qaeda 

and, when travelling through the United States, was arrested and detained by American 

officials.
108

 He was subsequently removed against his will and sent to Syria, where he was 

imprisoned for nearly a year.
109

 American officials had apparently received an assurance from 

Syrian authorities that Mr. Arar would not be subjected to torture but, nevertheless, he was 

“interrogated, tortured and held in degrading inhumane conditions” upon surrender.
110

 These 

abhorrent events arose notwithstanding the fact that Mr. Arar had nine consular visits during his 

year in Syria.
111

 

65. On November 4, 2003, upon his return to Canada, Mr. Arar gave a statement in which he 

explained that consular access did little to prevent his mistreatment in Syria.
112

 He explained: 

… I could not say anything about the torture. I thought if I did, I would not get 

any more visits, or I might be beaten again …  
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… The consular visits were my lifeline, but I also found them very frustrating. … 

After the visits I would bang my head and my first on the wall in frustration. I 

needed the visits, but I could not say anything there.
113

 

 

It is therefore clear that, while a promise of access to consular services is a valid consideration in 

a risk assessment, it will rarely, in and of itself, mitigate a risk of torture or ill-treatment. 

3. Summary of Legal Principles 

66. In summary, Mrs. Sidhu submits that the following legal principles ought to guide the 

Minister’s decision on surrender when there is an alleged risk of mistreatment: 

a. The Minister’s assessment of whether a person’s surrender would be unjust or 

oppressive under s. 44(1)(a) of the Extradition Act, or shock the conscience of 

Canadians contrary to s. 7 of the Charter, requires a careful balancing of all the 

relevant circumstances, taking into account the dual-objectives of the extradition 

process and the potential consequences of the extradition, whether or not those 

consequences are justifiable under the laws of the requesting state. 

b. A person’s surrender will be unjust and oppressive, and shock the conscience of 

Canadians, if there is a “substantial risk” he or she will be mistreated upon surrender, 

absent exceptional circumstances. 

c. If a person sought alleges that his or her surrender would be unjust or oppressive, or 

would shock the conscience of Canadians, due to a substantial risk of mistreatment 

upon surrender, the Minister should conduct a two-stage assessment: 

i. First, the Minister should consider whether the person sought has established a 

plausible reason to believe that he or she will be mistreated upon surrender. 

This threshold is necessarily low and the Minister should take a realistic and 

pragmatic approach to determining whether it has been satisfied.  

                                                        
113
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ii. Second, if the person sought establishes a plausible belief of risk, the Minister 

should consider, on the record as a whole, including any assurances or 

information obtained from the requesting state, whether the person sought 

faces a substantial risk of mistreatment on surrender. The “substantial risk” 

standard is less than a “balance of probabilities”. It requires there to be a bona 

fide belief in a serious possibility of harm based on credible evidence or 

information.  

d. There is no bright line regarding the type of evidence required to establish a 

substantial risk of mistreatment. Rather, the Minister must make this assessment on 

the basis of the information available, taking into account the unique contextual 

framework of the case. 

e. If the Minister relies on assurances to mitigate a proven risk of mistreatment, he or 

she is duty bound to assess the quality and sufficiency of the assurances provided, 

taking into account the day-to-day realities in the requesting state. In making this 

assessment, the Minister ought to consider whether the requesting state has provided 

an unequivocal guarantee that the person sought will be safe, and put in place an 

effective system to monitor the person’s treatment. A promise to allow consular 

monitoring will rarely, in and of itself, mitigate a proven risk.  

C. STANDARD & SCOPE OF REVIEW 

67. It is well-established that reasonableness is the appropriate standard of review for the 

Minister’s decision on surrender.
114

 A reviewing court should consider whether the Minister’s 

decision “falls within a range of reasonable outcomes”, and ask “whether the Minister considered 

the relevant facts and reached a defensible conclusion”.
115

  

68. Even though the Minister’s decision is entitled to deference, it is not immune from 

review.
116

 This is evident from a plain reading of the Extradition Act, which authorizes courts of 

appeal to conduct judicial reviews of surrender orders.
117

 A reviewing court cannot be stripped of 
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this statutory jurisdiction in the name of deference. Therefore, and in short, blind deference is not 

required or appropriate.
118

  

69. A reviewing court may intervene with the Minister’s decision on surrender if that 

decision is not supported by the evidence, or if the Minister failed to consider the appropriate 

factors.
119

 As noted above, one such factor is the sufficiency or quality of the assurances 

provided by the requesting state.
120

 Accordingly, and as unanimously held by the Court below, a 

failure to consider whether assurances meaningfully respond to the concerns they are intended to 

address may amount to a reviewable error.
121

 When such a failure occurs, the court must review 

the specific assurances provided and consider whether the Minister’s acceptance of them resulted 

in an unreasonable decision. This is consistent with the majority of this Court’s decision in 

Argentina v. Mellino, which states that it is open to the courts to review any assurances provided 

from a foreign country to ensure compliance with Charter requirements.
122

 

70. By way of example, in both Mahjoub v. Canada (Minister of Citizenship and 

Immigration) and Lai v. Canada (Minister of Citizenship and Immigration), the Federal Court 

allowed applications for judicial review because the executive decision-makers had, inter alia, 

failed to reasonably assess the sufficiency of assurances.
 123

 In Lai, the Court explained that, in 

coming to this conclusion, it was not doubting the good faith of the foreign state’s government, 

nor was it intending to cast aspersions on the officials who were instrumental in the drafting and 

issuance of the diplomatic note; rather, the Court was fulfilling its role in the extradition process, 

and considering whether the executive decision-maker’s finding was consistent with domestic 

law.
124

 

71. It is therefore submitted that it is within the proper scope of a reviewing court’s mandate 

to address whether the Minister assessed the sufficiency of assurances provided by a requesting 

state and, if he or she failed to do so, consider whether this failure resulted in an unreasonable 
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decision. In fact, it is submitted that this review is critical to ensuring that our extradition process 

unfolds in a manner that properly balances the competing objectives of satisfying Canada’s 

international obligations and protecting the rights of persons sought. The judiciary’s role in this 

regard was recently acknowledged by Canada itself in a report submitted to the Committee 

against Torture, an expert body that monitors the implementation of the UN Convention against 

Torture. In this report, Canada highlights that its “extradition laws allow for rigorous scrutiny of 

assurances’ sufficiency by executive and judicial decision-makers” [emphasis added].
125

 It goes 

on to state that the question of whether “assurances provided in a particular case are sufficiently 

reliable to address an identified risk is evaluated in a context dependent manner” and, ironically, 

cites the case at bar as an example of the “robust judicial review” process that is part of this case-

by-case evaluation.
126

   

D. APPLICATION OF THE LAW TO THE FACTS OF THIS CASE 

1. The Minister Reasonably Concluded that Mrs. Sidhu’s Surrender Would Be Unjust 

or Oppressive, and Contrary to the Principles of Fundamental Justice, Absent 

Assurances from India to Ensure her Safety in Custody 

72. The Attorney General asserts that the Minister concluded that Mrs. Sidhu will not face a 

risk of mistreatment on surrender,
127

 and submits that the Court of Appeal erred by reassessing 

the Minister’s decision in this regard.
128

 In response, it is submitted that the Attorney General has 

misconstrued the Minister’s findings, as he found that Mrs. Sidhu’s surrender would be unjust or 

oppressive, and contrary to the principles of fundamental justice, without assurances to ensure 

her safety in Indian custody. The reasonableness of the Minister’s conclusion on this point is 

apparent from a review of the evidence.  

a) The Minister found that Mrs. Sidhu will face a substantial risk of mistreatment 

73. In his reasons for surrender, the Minister addressed whether Mrs. Sidhu is at a risk of 

mistreatment upon surrender. After reviewing recent and trustworthy reports, he accepted that 

there is a “prevalence” of violence and torture in Indian prisons, and that women face a 
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“particular threat of mistreatment”.
129

 The Minister concluded that these reports raise “serious 

concerns” regarding the safety of inmates in India and, given these concerns, he made Mrs. 

Sidhu’s surrender “conditional on India providing a formal diplomatic assurance to ensure [her] 

safety while she is in Indian custody”.
130

 He ultimately found that Mrs. Sidhu’s surrender would 

not violate s. 44(1)(a) of the Extradition Act or s. 7 of the Charter as long as his concerns about 

her safety in custody were mitigated through the provision of assurances. He wrote: 

Although the reports which you have placed before me raise serious concerns 

with regard to the safety of inmates in Indian custody, particularly female 

inmates, it is my view that Ms. Sidhu’s surrender would not be unjust or 

oppressive, or contrary to the principles of fundamental justice provided that it is 

made conditional on India making reasonable efforts to ensure her safety while in 

Indian custody.
131

 

 

[Emphasis added.] 

 

The Minister concluded with the following statement: “[w]ith the aforesaid protections in place, I 

am of the opinion that [Mrs. Sidhu’s] surrender would not shock the Canadian conscience or be 

simply unacceptable” [emphasis added].
132

 

74. In light of the excerpts above, Mrs. Sidhu submits that the Minister conducted a risk 

assessment in the case at bar and determined that assurances are required to mitigate a substantial 

risk of mistreatment. In short, if India does not guarantee that it will make “reasonable efforts to 

ensure [Mrs. Sidhu’s] safety while in Indian custody”, Mrs. Sidhu’s surrender will be unjust or 

oppressive, and contrary to the principles of fundamental justice.
133

 The Minister did not simply 

seek assurances out of an abundance of caution.  

75. The Attorney General submits that the Court of Appeal erred by “considering the mere 

fact that the Minister sought assurances from India with respect to health and safety” in support 

of its conclusion that Mrs. Sidhu faces a substantial risk of mistreatment in the requesting 

state.
134

 This submission is based on the proposition that “the seeking of assurances does not 
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constitute proof of risk”.
135

 Mrs. Sidhu submits that this proposition is not at issue in the case at 

bar, as the structure and wording of the Minister’s reasons for surrender demonstrate that he 

considered the relevant circumstances and found that, absent the provision of these assurances, 

Mrs. Sidhu’s surrender would violate s. 7 of the Charter and s. 44(1)(a) of the Extradition Act.  

76. It is therefore submitted that the Minister found that Mrs. Sidhu will face a substantial 

risk of mistreatment upon surrender, and sought assurances from India to mitigate this risk. The 

reasonableness of this conclusion is evident from a review of the evidence that was before the 

Minister at the time of his decision.  

b) The Minister’s finding regarding risk was reasonable in the circumstances of this case   

77. As noted by the Court of Appeal, Mrs. Sidhu and her brother, Mr. Badesha, presented a 

large body of evidence to the Minister concerning India’s treatment of people in custody, which 

“paints a disturbing picture” of India’s “appalling” human rights record, particularly with regard 

to custodial confinement.
136

 It is submitted that this evidence establishes that Mrs. Sidhu will 

face a substantial risk of mistreatment upon surrender, regardless of the standard of proof 

imposed.  This evidence is briefly canvassed below. 

78. Mrs. Sidhu submitted a 2011 report published by the Asian Centre for Human Rights, 

which begins with the following alarming paragraph: 

From 2001 to 2010, the National Human Rights Commission (NHRC) recorded 

14,231 … persons died in police and judicial custody in India. This includes 1,504 

deaths in police custody and 12,727 deaths in judicial custody from 2001-2002 to 

2009-2010. A large majority of these deaths are a direct consequence of torture in 

custody. These deaths reflect only a fraction of the problem with torture and 

custodial deaths in India. Not all the cases of deaths in police and prison custody 

are reported to the NHRC. The NHRC does not have jurisdiction over the armed 

forces under Section 19 of the Human Rights Protection Act. Further, the NHRC 

does not record statistics of torture not resulting into death. Torture remains 

endemic, institutionalised and central to the administration of justice and counter-

terrorism measures. India has demonstrated no political will to end torture.
137

 

 

[Emphasis added; footnotes omitted.] 
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This report goes on to provide numerous examples of situations in which individuals in police 

and judicial custody were subjected to torture and other forms of mistreatment, including rape, 

some of which occurred in the State of Punjab, where Mrs. Sidhu would be tried.
138

 The report 

highlights that “women are particularly vulnerable in custody of the security forces due to their 

gender” and that “[c]ustodial rape remains one of the worst forms of torture perpetrated on 

women by law enforcement personnel”.
139

  

79. Indian courts have condemned these acts of custodial violence and torture,
140

 but their 

decisions have failed to promote change in any practical way. A 2014 article from “The Times of 

India” explained that “[c]ases of custodial torture in the capital have been increasing over the 

years due to the insensitivity of jail officials and ineffective implementation of court directives”. 

The article goes on to note that approximately 12,000 people had died either in jail or police 

stations in the last five years, and 3,532 cases of custodial violence were reported between 2007 

and 2012.
141

  

80. Similarly, although India has signed the UN Convention against Torture, this step has not 

prompted any effective change, likely due to India’s failure to enact domestic anti-torture 

legislation and ratify this international instrument.
142

 In a 2012 report, Human Rights Watch 

called upon India to take these steps promptly, noting that the mistreatment of people in Indian 

custody is a “chronic problem” that Indian authorities “seldom deny”.
143

 The report highlights 

the case of Kulvir Singh Barapind, who was extradited to India from the United States and, 

although he was acquitted, was subsequently arrested again. He alleges that he was tortured and 

beaten upon his arrest. According to Human Rights Watch, India’s failure to ensure the safety of 

Mr. Barapind, who was involved “a high-profile international case”, shows that India’s problems 

with custodial torture are extensive, and “spotlights the urgency of India to enact the Prevention 

                                                        
138

 See, for example, ACHR, “Torture in India”, AR, Vol. V, at pp. 42-43, 45, and 66-67. 
139

 ACHR, “Torture in India”, AR, Vol. V, p. 42. 
140

 ACHR, “Torture in India”, AR, Vol. V, p. 81. 
141

 Sana Shakil, “Custodial torture can’t be tolerated: Court”, The Times of India (18 July 2014”), 

AR, Vol. IV, at p. 127. 
142

 Badesha BCCA, AR, Vol. I, p. 132 at para. 63. 
143

 Human Rights Watch, News Release, “India: Punjab Case Shows Need for Anti-Torture 

Law” (27 September 2012), AR, Vol. IV, at pp. 121 and 123 [HRW, Need for Anti-Torture Law]. 



31 

 

of Torture bill and put its provisions into immediate effect.”
144

 

81. In light of the appalling prevalence of violence in Indian prisons outlined above, and 

India’s failure to meaningfully address this problem, Human Rights Watch has warned foreign 

governments to “take into account India’s poor record on torture in assessing whether to 

extradite individuals to the country”.
145

 The Danish High Court took this approach in the 

extradition case of Niels Holck. Specifically, it recognized that there is a “widespread and 

systematic use of torture and inhumane or degrading treatment of people in police and prison 

custody” and, as a result, refused to extradite Mr. Holck to India.
146

  

82. Therefore, the evidence that was before the Minister establishes that people in custody in 

India, and particularly women, are at a significant risk of torture and ill-treatment. It is submitted 

that there is a direct nexus between this evidence and the particular circumstances that Mrs. 

Sidhu will face upon surrender, as she is a woman who will be held in custody upon surrender, 

and potentially afterwards if she is convicted. Accordingly, it was reasonable for the Minister to 

conclude that Mrs. Sidhu will face a substantial risk of mistreatment if surrendered to India, 

absent assurances to ensure her safety in custody. 

83. The Attorney General disputes this point by undertaking a meticulous parsing of the 

evidence. It is asserted, for example, that the aforementioned report from the Asian Centre for 

Human Rights is of limited value because only some of the incidents cited in that report occurred 

in the State of Punjab, where Mrs. Sidhu will stand trial, and the report does not indicate how 

many individuals in custody died from natural causes, instead of from torture and 

mistreatment.
147

 With respect, this parsing is entirely unhelpful. What this report demonstrates, 

and what the other reports submitted to the Minister corroborate, is that there is widespread and 

systemic torture and violence in Indian prisons. Absent evidence to the contrary, the volume and 

breadth of the atrocities described in this evidence identifies that no jail or inmate in India is 

entirely immune from risk. Mrs. Sidhu’s personal circumstances make her particularly 

vulnerable to the negative consequences of this type of ill-treatment, including her history of 
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heart problems and her old age.
148

 Therefore, the reports outlined above, together with evidence 

of Mrs. Sidhu’s personal circumstances, clearly support the Minister’s finding that, absent 

assurances to ensure Mrs. Sidhu’s safety in Indian custody, her surrender would be unjust or 

oppressive, and contrary to the principles of fundamental justice.  

2. The Minister’s Acceptance of India’s Empty Assurance Regarding Health and 

Safety Resulted in an Unreasonable Decision  

a) The Minister failed to consider the sufficiency of India’s assurances 

84. As set out above, the Minister is required to consider the sufficiency of any specific 

assurances provided by the requesting state and determine whether they can, in fact, be relied 

upon given the circumstances of the case.
149

 The issue here is whether the Minister fulfilled this 

obligation in the case at bar.  

85. The Attorney General submits that the Minister completed this assessment, pointing to 

various excerpts from his reasons for surrender dated November 27, 2014.
150

 With respect, this 

argument has no merit since the Minister did not receive India’s assurances until approximately 

one month later, on December 18, 2014.
151

 To find that the Minister completed this legally 

required assessment before the requesting state had even provided the assurances at issue defies 

all logic. The nature of the specific assurances provided must be properly assessed.
152

 

86. It is submitted that this assessment did not, in fact, take place. Upon receipt of India’s 

assurances, the Minister simply presumed that they were granted in good faith and accepted them 

as sufficient.
153

 While the Minister was entitled to make this presumption, he was also duty 

bound to assess the nature of the assurances provided, and consider whether India has the 

capacity to implement them. As aptly put by Donald J.A. in the Court below, these are not 

matters of good faith.
154

 A review of the Minister’s January 18, 2015 letter to Mrs. Sidhu’s 

counsel regarding India’s assurances demonstrates that he did not, in fact, complete this 
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assessment. He did not address the emptiness of the specific assurances provided, nor did he 

consider whether they respond in any practical way to his “serious concerns with regard to the 

safety of inmates in Indian custody”.
155

  Moreover, he did not address whether India does, in 

fact, have the capacity to uphold its promises, given the evidence before him of the day-to-day 

realities in its prisons. As held by the Court of Appeal, this constitutes a reviewable error.
156

     

b) The assurances provided by India are not sufficient 

87. In light of the Minister’s failure to assess the sufficiency of India’s assurances, it was 

incumbent upon the Court of Appeal to consider if the Minister’s ultimate decision fell outside a 

range of reasonable outcomes. It is submitted that the Court of Appeal correctly held that it did 

on the basis that the assurance provided by India regarding Mrs. Sidhu’s health and safety was 

insufficient to address the Minister’s valid and serious concerns. For convenience, this assurance 

is reproduced again below: 

It is submitted that Section 53 of criminal Procedure Code, 1973, provide for 

examination of accused by Medical Practitioner at the request of Police officer. 

Section 54 of Criminal Procedure Code, 1973, provides for Examination of 

accused person by Medical officer. Further, Section 555-A of criminal Procedure 

Code, 1973 deals with Health and Safety of accused persons. It has been provided 

under Section 55-A of Criminal Code Procedure, 1973 that “it shall be the duty of 

the person having the custody of an accused to take reasonable care of the health 

and safety of the accused.” In view of the above, every reasonable effort will be 

made to meet the safety and medical needs of Surjit Singh Badesha, a.k.a. Surjit 

Singh and Malkiat Kaur Sidhu.
157

 

 

88. It is submitted that this assurance is, in essence, an empty promise. As is evident from a 

plain reading of the excerpt above, India bases its guarantee of safety entirely on its current laws, 

but the evidence that was before the Minister demonstrates a clear and troubling discrepancy 

between those laws and common practice. What matters, of course, is the practical reality, 

grounded in the evidence; a bare recitation of statutory provisions does nothing to address this. 

Therefore, as succinctly explained by the Court of Appeal, this assurance failed to respond in any 

practical way to the concerns giving rise to it: 

… India’s promises amounted to this: we have laws protecting prisoners and 
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therefore the applicants will be protected. The Minister’s response was to invoke 

the presumption that Canada’s treaty partner will keep its promises. But that 

ignores the fact that the human rights abuses documented in the material occurred 

under the very same enactments India recites in its assurances. The question for 

the Minister was what steps will be taken that mitigate the risk of the violence 

other prisoners suffered while under the same regime?
158

   

 

89. The empty nature of this assurance is particularly troubling given the evidence that was 

before the Minister regarding the culture of impunity that exists in India. This culture is 

discussed in the above-noted report from the Asian Centre for Human Rights, which states that 

law enforcement personnel enjoy “virtual impunity from prosecution for human rights violations 

including custodial torture”.
159

  A 2016 report from Human Rights Watch confirms that the state 

of affairs in India has not changed since that report was published.
160

 

90. India’s efforts to enact domestic anti-torture legislation, and the Indian judiciary’s 

apparent condemnation of custodial violence and torture, do not remedy the empty nature of 

India’s assurance.
161

 While these steps are of course positive, they do not change the abhorrent 

facts regarding India’s human rights record as established on the evidence. Efforts to bring about 

change do not fundamentally alter the current and alarming state of affairs in Indian prisons.
162

 

This type of reasoning was applied by a majority of the European Court of Human Rights in 

Chahal v. The United Kingdom: 

Although the Court is of the opinion that Mr Chahal, if returned to India, would 

be most at risk from the Punjab security forces acting either within or outside 

State boundaries, it also attaches significance to the fact that attested allegations 

of serious human rights violations have been levelled at the police elsewhere in 

India. In this respect, the Court notes that the United Nations’ Special Rapporteur 

on torture has described the practice of torture upon those in police custody as 

“endemic” and has complained that inadequate measures are taken to bring those 

responsible to justice (see paragraph 51 above). The NHRC has also drawn 

attention to the problems of widespread, often fatal, mistreatment of prisoners and 

has called for systematic reform of the police throughout India (see paragraph 50 

above). 
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Although the Court does not doubt the good faith of the Indian Government in 

providing the assurances mentioned above (paragraph 92), it would appear that, 

despite the efforts of that Government, the NHCR and the Indian courts to bring 

about reform, the violation of human rights by certain members of the security 

forces in Punjab and elsewhere in India is a recalcitrant and enduring problem 

(see paragraph 104 above). 

 

Against this background, the Court is not persuaded that the above assurances 

would provide Mr Chahal with an adequate guarantee of safety.
163

 

 

[Emphasis added.] 

 

As noted by the Court of Appeal, it appears as though little has changed since the decision in 

Chahal was rendered, as India continues to struggle with endemic violence and torture in its 

prisons.
164

 

91. Finally, India’s assurance regarding consular monitoring does not bolster the reliability or 

effectiveness of its assurance regarding health and safety. As noted above, a promise of consular 

monitoring will rarely be an effective tool to mitigate a substantial risk of mistreatment.
165

 This 

is evident from the case of Mr. Arar who, while detained in Syria, was subjected to brutal torture 

and held in degrading and inhumane conditions notwithstanding nine consular visits.
166

 It is 

therefore submitted that the assurance regarding consular access granted by India in the case at 

cannot be relied upon to mitigate the risks that Mrs. Sidhu will face on surrender.  

92. In light of the above, it is submitted that the Court of Appeal correctly held that India’s 

assurance regarding health and safety was insufficient and thus, the Minister’s decision to 

surrender Mrs. Sidhu upon receipt of this assurance was unreasonable. In reaching this 

conclusion, the Court of Appeal did not engage in an improper “re-weighing of the factors 

relevant to a surrender analysis”, as alleged by the Attorney General.
167

 Rather, upon identifying 

that the Minister had failed to consider an appropriate factor, the Court of Appeal appropriately 

considered whether that failure resulted in a decision that fell outside the range of reasonable 

outcomes. This analysis was conducted in accordance with the well-established law on judicial 

                                                        
163
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review, and was necessary to ensure that the dual-objectives of the extradition process were 

fairly balanced in the context of this case.
168

 Accordingly, the Court of Appeal made no 

reviewable error.  

c) The Court of Appeal’s disposition is practical and fair 

93. The Attorney General makes sweeping allegations about the effect of the Court of 

Appeal’s decision in this matter. For example, it is alleged that the “Court of Appeal has all but 

prohibited extradition to India” and that the decision below will have implications that “extend 

far beyond Canada’s extradition relationship with India”.
169

 With respect, in making these broad 

assertions, the Attorney General has misconstrued the nature of the Court of Appeal’s order, 

which does not interfere with Canada’s ability to extradite persons sought to India, or doubt the 

good faith of a treaty partner. 

94. It is vital to recall that the Court of Appeal did not set aside the Minister’s surrender order 

in its entirety,
170

 but rather stayed the surrender order of November 27, 2014 and remitted the 

matter back to the Minister to obtain meaningful and effective assurances through diplomatic 

channels.
171

 In doing so, the Court of Appeal explicitly acknowledged that people, including 

Mrs. Sidhu, can be extradited to India, so long as adequate steps are taken to ensure their safety 

in custody.  

95. Critically, the Court of Appeal’s order does not cast doubt on the good faith of the Indian 

government, but rather recognizes ongoing human rights abuses in its prisons that it may not be 

able to control.
172

 As noted by Donald J.A., the “evidence of impunity in the record is relevant 

[to this finding], as are the underreporting of incidents, cover-ups, unexplained suspicious deaths 

and the continuation of custodial abuse despite judicial condemnation”.
173
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96. Accordingly, the Court of Appeal’s decision does not undermine Canada’s relationship 

with a treaty partner, or unduly restrict extradition to India. Rather, it protects the rights and 

interests of Mrs. Sidhu while placing an acceptable and limited restriction on her surrender. It is 

submitted that this demonstrates the appropriate unfolding of the extradition process, and a valid 

exercise of judicial authority.  

97. Finally, and for clarity, the Court of Appeal did not order that Mrs. Sidhu should be tried 

in Canada, thus interfering with prosecutorial discretion. While Donald J.A., for the majority, 

opined that “the Minister could revisit the question of whether [Mrs. Sidhu] could be tried in 

Canada” if India is unable to provide sufficient assurances regarding health and safety, this 

comment was made in obiter and does not, in any way, interfere with the discretion of the 

Attorney General of British Columbia.
174

 It merely identifies a plausible alternative to extradition 

that would ensure justice is served, while simultaneously protecting the rights of the accused.  

E. CONCLUSION 

98. The Court of Appeal correctly held that the Minister’s decision to surrender Mrs. Sidhu 

to India was unreasonable because he failed to appreciate the emptiness of India’s assurances, 

and their failure to respond in any practical way to the serious concerns that gave rise to them. 

Absent receipt of meaningful and effective assurances to ensure Mrs. Sidhu’s safety while in 

Indian custody, surrendering Mrs. Sidhu to India would put her at a risk of mistreatment that runs 

afoul of domestic and international law, and could make Canada complicit in a violation of basic 

human rights. This would be unjust and oppressive, and shock the conscience of Canadians. 

Therefore, the Court of Appeal’s order must stand.  
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PART IV – SUBMISSIONS CONCERNING COSTS 

99. Mrs. Sidhu does not seek costs and makes no submissions in this regard.  

PART V – ORDER SOUGHT 

100. Mrs. Sidhu asks that the appeal be dismissed.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 

 

 

 

___________________________ 

E. David Crossin, Q.C. 

Counsel for the Respondent, Malkit Kaur Sidhu 

February 17, 2017  
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PART VII – STATUTORY PROVISIONS 

Canadian Charter of Rights and Freedoms  Charte Canadienne des droit et libertés 

Life, liberty and security of the person 

7. Everyone has the right to life, liberty 

and security of the person and the right not 

to be deprived thereof except in 

accordance with the principles of 

fundamental justice. 

 Vie, liberté et sécurité 

7. Chacun a droit à la vie, à la liberté et à la 

sécurité de sa personne; il ne peut être porté 

atteinte à ce droit qu’en conformité avec les 

principes de justice fondamentale. 

Extradition Act, S.C. 1999, c. 18  Loi sur l’extradition, L.C. 1999, ch. 18 

Surrender  

40 (1) The Minister may, within a period 

of 90 days after the date of a person’s 

committal to await surrender, personally 

order that the person be surrendered to the 

extradition partner. 

… 

Powers of the Minister  

(3) The Minister may seek any assurances 

that the Minister considers appropriate 

from the extradition partner, or may 

subject the surrender to any conditions that 

the Minister considers appropriate, 

including a condition that the person not 

be prosecuted, nor that a sentence be 

imposed on or enforced against the person, 

in respect of any offence or conduct other 

than that referred to in the order of 

surrender. 

 

… 

 Arrêté d’extradition 

40(1) Dans les quatre-vingt-dix jours qui 

suivent l’ordonnance d’incarcération, le 

ministre peut, par un arrêté signé de sa main, 

ordonner l’extradition vers le partenaire. 

 

… 

Assurances et conditions 

(3) Avant d’extrader, le ministre peut 

demander au partenaire de lui fournir les 

assurances qu’il estime indiquées ou poser 

les conditions qui lui paraissent appropriées, 

y compris celle voulant que l’intéressé ne 

soit poursuivi, se fasse infliger une peine ou 

la purge qu’en rapport avec les infractions 

pour lesquelles l’extradition est accordée. 

 

 

… 

44 (1) The Minister shall refuse to make a 

surrender order if the Minister is satisfied 

that 

(a) the surrender would be unjust or 

oppressive having regard to all the  

relevant circumstances; or 

 44 (1) Le ministre refuse l’extradition s’il 

est convaincu que : 

(a) soit l’extradition serait injuste ou 

tyrannique compte tenu de toutes les 

circonstances; 
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… …  

57 (6) On an application for judicial 

review, the court of appeal may 

(a) order the Minister to do any act or 

thing that the Minister has unlawfully 

failed or refused to do or has unreasonably 

delayed in doing; or 

(b) declare invalid or unlawful, quash, set 

aside, set aside and refer back for 

determination in accordance with any 

directions that it considers appropriate, 

prohibit or restrain the decision of the 

Minister referred to in subsection (1). 

 57(6) Saisie de la demande, la cour d’appel 

peut : 

(a) ordonner au ministre d’accomplir tout 

acte qu’il a illégalement omis ou refusé 

d’accomplir ou dont il a retardé l’exécution 

de manière déraisonnable; 

(b) déclarer nul ou illégal, annuler, infirmer, 

ou infirmer et renvoyer pour décision 

suivant ses instructions, l’arrêté 

d’extradition, en restreindre la portée ou en 

interdire la prise. 
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