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PART ONE – STATEMENT OF FACTS 

I. OVERVIEW 
1. On June 26, 2014, the National Energy Board (the “NEB”) authorized the Respondent 

corporations (the “Proponents”) to conduct seismic testing in the waters of Baffin Bay and Davis 

Strait, off the coast of Baffin Island, Nunavut.1  The testing would involve detonating air guns 

exponentially louder than a jet engine for 24 hours a day, five months per year, for a period of 

five years, into ecologically sensitive and culturally vital waters.   

2. Seismic testing is harmful to the health of the marine mammals that live in these waters.  

If these mammals are injured or killed, or if their migratory patterns are disrupted as a result of 

seismic testing, the harm to the Hamlet of Clyde River (“Clyde River”) 2  and other Baffin 

communities will be irreparable.  Since time immemorial, the Inuit of Clyde River have 

depended on marine mammals, such as the narwhal, the ringed seal and the bowhead whale, for 

their food, their economy and their culture.  There are no substitutes.  At stake in this appeal is 

not only the health of Arctic marine animals and their ecosystem, but the continued survival and 

centuries-old way of life of an entire people.   

3. As this Court has repeatedly affirmed since its seminal decision in Haida Nation3, a 

project of this magnitude cannot proceed unless the Crown (here, the Federal Government) has 

discharged its duty to consult.4  In this case, the Federal Court of Appeal confirmed that the duty 

owed to the Inuit was one of “deep” consultation, lying at the high end of the duty-to-consult 

spectrum.  What the Inuit received, however, were meagre participatory rights that failed to meet 

even the basic tenets of procedural fairness.  The NEB did not hold oral hearings or issue reasons 

addressing how the Inuit’s constitutional rights would be respected.  There was no consultation 

between the Federal Government and affected Inuit communities.  Nor did the Federal 

                                                 
1 As a result of an undertaking made by the Respondents, the earliest that seismic testing will begin is June 2017.  
2 In Inuktitut, Clyde River is known as Kanngiqtugaapik (ᑲᖏᖅᑐᒑᐱᒃ). 
3  Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, Appellants’ Book of Authorities 
(“A.B.A.”), Vol. I, Tab 18 (“Haida Nation”); Mikisew Cree First Nation v. Canada (Minister of Canadian 
Heritage), 2005 SCC 69, A.B.A., Vol. II, Tab 30 (“Mikisew”); Taku River Tlingit First Nation v. British Columbia 
(Project Assessment Director), 2004 SCC 74, A.B.A., Vol. II, Tab 44 (“Taku River”); Beckman v. Little 
Salmon/Carmacks First Nation, 2010 SCC 53, A.B.A., Vol. I, Tab 3 (“Beckman”); Rio Tinto Alcan Inc. v. Carrier 
Sekani Tribal Council, 2010 SCC 43, A.B.A., Vol. II, Tab 39 (“Carrier Sekani”). 
4 The duty to consult may reveal a duty to accommodate the Aboriginal group concerned, and the Appellants 
contend that it does so in this case.  For ease of reference, however, these submissions will generally only refer to a 
“duty to consult”.  
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Government take any steps to ensure that the Proponents properly engaged with the affected 

Inuit communities.    

4. The Appellants sought judicial review of the NEB’s decision to allow seismic testing, 

arguing, inter alia, that the Crown did not meet its duty to consult.  The Court of Appeal held 

that the NEB’s process was sufficient to discharge the Crown’s duty of deep consultation5 

(despite the absence of any direct Crown engagement).   

5. The Court of Appeal erred in four significant ways.   

6. First, the Court of Appeal erred by holding that the NEB had adequately considered the 

issue of Aboriginal rights and the duty to consult.  It is not enough for a tribunal merely to advert 

to the Inuit’s interests in its Environmental Assessment.  The NEB was required to consider the 

Appellants’ constitutional rights (not just their interests), and to assess whether the Crown had 

discharged its duty to consult by undertaking the analysis set out by this Court in Haida Nation. 

7. Second, the Court of Appeal erred in holding that the Crown had discharged the deep 

level of consultation owed to the Inuit.  The Crown in this case was completely absent, refusing 

to become involved despite repeated pleas from the Inuit and from Inuit organizations.  By 

contrast, in other cases at the high end of the consultation spectrum, affected Aboriginal groups 

were granted a formal role in the decision-making process and ongoing access to the Crown or 

its designates.  Even at the low end of the duty-to-consult spectrum, the Crown must, at a 

minimum, turn its mind to the question of whether a regulatory process satisfies the duty.  

Nothing resembling consultation occurred here.  Nor is there any evidence that the Crown even 

considered whether the NEB’s process could satisfy its consultation obligations.  Instead, the 

Crown extricated itself entirely from the process and left consultation exclusively to the 

Proponents (which owe a fiduciary duty to their shareholders — not to the Inuit). 

8. Even if this Court finds that a regulatory process, without any Crown involvement, could 

in some cases satisfy a duty of deep consultation, this particular process could not.  Not only did 

the NEB’s process fail to include any hallmarks of deep consultation, it failed to even meet the 

basic standards of procedural fairness for a decision of such significance.  If this qualifies as 

                                                 
5 Reasons for Judgment of the Federal Court of Appeal, dated August 17, 2015 at para. 74, Appellants’ Record 
(“A.R.”), Vol. I, Tab 6, p. 82 (“Reasons for Judgment”). 
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“deep consultation”, as the Court of Appeal found, then the duty to consult and accommodate is 

effectively meaningless.     

9. Third, the Court of Appeal’s approach to the duty to consult is anathema to the honour of 

the Crown.  It also undermines the overarching project of reconciliation lying at the heart of 

section 35 of the Constitution Act.6  This is particularly true given that the Aboriginal rights at 

stake in this case were affirmed in a modern treaty — the Nunavut Land Claims Agreement 

(“NLCA”) — where the Inuit surrendered Aboriginal title in exchange for, inter alia, the rights 

to hunt, fish and harvest in this territory as they have done since time immemorial.7  The NEB 

has approved seismic testing, which risks annihilating precisely what the Inuit had bargained for, 

without so much as holding an oral hearing, giving reasons that address their constitutional 

rights, or offering any of the procedural protections or consultative steps that one would expect 

for a decision of such significance.   

10. Finally, the Court of Appeal erred by suggesting that further consultation at the 

operational phase of the project could cure any deficiencies.  Such an approach is both 

inconsistent with the case law and misses the larger point: once seismic testing begins, it will be 

too late to save the marine mammals that are so integral to the Inuit’s culture, economy and way 

of life.  Consultation at that point is meaningless.   

11. For all of these reasons, the Appellants request that this appeal be allowed and the 

decision of the NEB be quashed. 

II. FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

12. On May 17, 2011, the Proponents TGS-NOPEC Geophysical Company ASA, Petroleum 

Geo-Services Inc. and Multi Klient Invest AS filed an application with the NEB for a 

Geophysical Operations Authorization (“GOA”) under the Canada Oil and Gas Operations Act 

(the “COGOA”)8, to conduct a 2D offshore seismic survey program in Baffin Bay and Davis 

Strait over five years during the open water season (the “Seismic Survey”). 

                                                 
6 Constitution Act, 1982, being Schedule B to the Canada Act, 1982 (UK), 1982, c. 11, s. 35. See also Daniels v. 
Canada (Indian Affairs and Northern Development), 2016 SCC 12 at para. 34, A.B.A., Vol. I, Tab 9 (“the grand 
purpose of s. 35 is the reconciliation of Aboriginal and non-Aboriginal Canadians in a mutually respectful long-term 
relationship”) (“Daniels”). 
7 Nunavut Land Claims Agreement, A.R., Vol. II, Tab 65, p. 972 (“NLCA”). 
8 R.S.C. 1985, c. O-7, s. 5(1)(b) (“COGOA”). 
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A. Seismic Testing 
13. Seismic testing is used to measure the presence of petroleum and natural gas underwater.  

The Seismic Survey would involve a ship travelling across Baffin Bay and Davis Strait, towing 

air guns that produce pulses of sound waves under the water.  The air guns are so loud that they 

penetrate through the ocean and miles into the seafloor, then bounce back, bringing information 

to the surface about the location of buried oil and gas deposits.9    

14. The loudness of the air guns is estimated to be 230 decibels at a distance of 1 metre away 

(far louder than any noise experienced by human beings).  The seismic blasts would repeat every 

13 to 15 seconds, 24 hours a day while operating.  There are no other active seismic surveys or 

other exploration licences in the area.10 

B. Impact of Seismic Testing on the Inuit 
15. The target area for the Seismic Survey is rich in marine mammals, which live, feed and 

migrate along Baffin Bay and Davis Strait.  Seismic testing is harmful to marine life in these 

waters.  As the NEB found, the Seismic Survey’s significant adverse environmental effects could 

include: (i) an increase in greenhouse gases; (ii) a decrease in water quality; (iii) sensory 

disturbance for marine mammals; (iv) permanent hearing impairment for marine mammals and 

fish; (v) disruption of migration routes; (vi) disturbance to traditional and commercial resources; 

and (vii) adverse changes to the ecosystem and marine life due to spills or accidents.11   

16. Any harm to marine life in the Baffin Bay and Davis Strait would directly affect the food 

sources and livelihood of the Inuit.  The evidence of Jerry Natanine, the former mayor of Clyde 

River, emphasizes the importance of marine mammals to his community’s entire way of life: 

My community relies on the harvest of marine mammals for our food security and 
our economic, cultural, and spiritual well-being. Hunting these mammals provides 
us with nutritious food; enables us to take part in practices we have maintained for 
generations; and enables us to maintain close relationships with each other 
through the sharing of what we call “country food”.12  

                                                 
9 NEB, Environmental Assessment at pp. 5-7, A.R., Vol. I, Tab 1, pp. 14-16 (“E.A.”). 
10 Ibid, A.R., Vol. I, Tab 1, pp. 14-16. 
11 Ibid at pp. 17-18, A.R., Vol. I, Tab 1, pp. 26-27. Materials submitted before the NEB confirmed these effects: see 
Comment from Jennifer Brisksky with attachment, dated October 14, 2013, at pp. 5-6, and Article sent to the NEB 
from Jennifer Brisksky, A.R., Vol. IV, Tabs 54 and 56, pp. 925-926, 929. Although all of these adverse effects are 
significant, the Appellants focus on the harm to marine mammals and disruption of their migration routes. 
12 Affidavit of Jerry Natanine at para. 5, A.R., Vol. II, Tab 17, p. 197 (“Natanine Aff.”). 
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17. The loss of the marine mammals would not only harm the Inuit’s traditional food sources, 

but also deprive the Inuit of their only feasible sources of nutritious food.  The high cost of living 

in the Arctic makes supermarket food prohibitively expensive.  A modest 5 lbs of low grade 

roast beef costs $52.00.  A bag of grapes costs $17-$20.  Because imported food is so expensive, 

“country food is the only way for many families to access nutritious food.”13 

18. These marine mammals are also an integral part of Inuit culture.  Ilkoo Angutikjuak (an 

elder of the community who has lived in the area of Clyde River his entire life, and whose 

ancestors have lived in the region from time immemorial) stresses the cultural importance of 

seals, the bowhead whale, the polar bear and the narwhal to the Inuit of Clyde River and the 

Region.  If these marine mammals are killed, maimed or bothered by the Seismic Survey and 

move away, the Inuit will lose their food and they will “lose the hunting that is the basis of our 

culture.”14  The Federal Government “could never compensate us for this loss.”15 

19. Consistent with these findings, the NEB acknowledged that the marine mammals and 

harvesting of those mammals are “particularly” important to coastal communities like Clyde 

River. 16   Even the Proponents have acknowledged that “the relationship between Inuit 

communities in Qikiqtani and traditional resources is much stronger than almost anywhere else 

in the Americas…,” and that “the use of traditional foods [in Qikiqtani] as a staple is much 

higher than in any other area that you’ll find in the region.”17 

20. Simply put, marine mammals are staples of the Inuit diet, economy and way of life.  They 

are the primary sources of nutritious food for the people of Clyde River and the region.  The 

inability to harvest marine mammals would also carry a devastating cultural cost.  The tradition 

of sharing country food with others in the community, the opportunity to make traditional 

clothing, and the opportunity to participate in the hunt — an activity which is fundamental to 

being Inuk — all would be lost.18 

                                                 
13 Ibid at para. 12, A.R., Vol. II, Tab 17, p. 199. 
14 Affidavit of Ilkoo Angutikjuak at paras. 18-29, A.R., Vol. II, Tab 16, pp. 189-192 (“Angutikjuak Aff.”).  
15 Ibid at para. 21, A.R., Vol. II, Tab 16, p. 190. 
16 E.A. at p. 11, A.R., Vol. I, Tab I, p. 20. 
17 Transcript of Meeting at Iqaluit, May 2, 2013, at paras. 2080-2082, A.R., Vol. IV, Tab 32, p. 754. 
18 Natanine Aff. at paras. 7-13, A.R., Vol. II, Tab 17, pp. 198-199; Angutikjuak Aff. at paras. 7-29, A.R., Vol. II, 
Tab 16, pp. 187-192. 
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C. Inuit Treaty Rights Under the NLCA 
21. The Inuit have lived, worked, hunted, fished and thrived in the Arctic for many 

generations, including many thousands of years before the arrival of European explorers.  They 

never entered into any treaty arrangements with the British Crown.  Comprehensive treaty 

negotiations commenced in the 1970s and culminated with the 1993 signing of the NLCA.19  It 

resulted in the creation of the Territory of Nunavut in 1999.20 

22. Under the NLCA, the Inuit of the Nunavut Settlement Area (which includes the 

Appellants) surrendered Aboriginal Title in that area — an enormous tract of land, larger than 

France, the United Kingdom and Spain combined 21 — in consideration of the treaty rights 

conferred by the NLCA.  Chief among those rights were the rights to continue hunting, fishing, 

and harvesting in the lands and waters in which they have hunted, fished and harvested for 

thousands of years, including in Baffin Bay and Davis Strait.22  The NLCA also gives the Inuit a 

say in how their resources are to be used.  Indeed, one of the primary purposes of the NLCA is 

“to provide Inuit with wildlife harvesting rights and rights to participate in decision-making 

concerning wildlife harvesting…”.23 

23. The NLCA was ratified by Parliament under the Nunavut Land Claims Agreement Act.24  

Pursuant to s. 6 of that Act and s. 35 of the Constitution Act, the NLCA is paramount to any 

federal law.   

D. Federal Government Refuses To Engage in Consultation 
24. Throughout the NEB process, the Inuit advised that they would support extraction 

projects only if their traditional food, hunting economy and culture were not harmed.25   

25. In their attempts to achieve this objective, the Appellants and other Inuit organizations 

repeatedly requested that the Department of Aboriginal Affairs and Northern Development 

Canada (“AANDC”) and the Minister of Aboriginal Affairs and Northern Development become 

                                                 
19 The NLCA was ratified by Parliament under the Nunavut Land Claims Agreement Act.  See Nunavut Land Claims 
Agreement Act, S.C. 1993, c. 29, s. 4. 
20 Ibid; Nunavut Act, S.C. 1993, c. 28, ss. 3, 79(1); Nunavut Tunngavik Inc. v. Canada (Attorney General), 2014 
NUCA 2 at para. 4, A.B.A., Vol. II, Tab 34. 
21 The area of Nunavut is 2.093 million km2. 
22 NLCA, Articles 1.1.1, 5, 15, 16 A.R., Vol. V, Tab 65, pp. 985-991, 1007-1037, 1117-1119. 
23 Ibid, Preamble, A.R., Vol. IV, Tab 65, pp. 983-984. 
24 Nunavut Land Claims Agreement Act, S.C. 1993, c. 29, s. 4. 
25 Natanine Aff. at paras. 7-13, A.R., Vol. II, Tab 17, pp. 198-199. 
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involved in consultations with the Inuit.  In particular, these groups argued that approval of the 

Seismic Survey ought to wait until AANDC, the Government of Nunavut and affected Inuit 

groups could undertake a strategic environmental assessment (“SEA”) to better understand how 

the Seismic Survey will impact the Inuit communities in the region.  The SEA is necessary to 

ensure that projects like the Seismic Survey do not cause irreparable harm, as it provides a set of 

baseline data from which regulators can impose sensible restrictions and mitigation measures.26 

26. The Federal Government refused to become involved in the process.  Instead, the 

Minister deflected any responsibility, told the Inuit that their concerns should be addressed to the 

NEB, and stated that he “look[s] forward to the outcome of the National Energy Board’s 

review.”27 

E. The NEB’s Approval Process 
27. The Federal Government’s refusal to become involved in the process meant that only the 

Proponents engaged with the Inuit (albeit only to a limited extent). 

28. The NEB helped organize four town-hall-style meetings in different Baffin Island 

municipalities. These were Q&A sessions with the Proponents’ representatives — not 

evidentiary hearings before the NEB where the Inuit could put forward expert evidence or 

properly test the claims being made by the Proponents.28 

29. Despite knowing for two years that the Inuit were deeply concerned about the impact of 

seismic testing on marine mammals, the Proponents could not (or would not) answer basic 

questions about the project — including anything about the Proponents’ own previous seismic 

surveys in other parts of the world. Nor would they answer whether the Inuit would be 

compensated if seismic testing caused irreparable harm to marine mammals, other than saying 

that, “it’s one of those things that requires a lot of discussion going back and forth.”29 

30. It is difficult to believe that the Proponents could have been caught off guard by these 

questions, which ought to have been obvious to anyone who had given any thought to the issue.  
                                                 
26 Letters to and from B. Valcourt et al., April 8, 2014 to July 11, 2014, A.R., Vol. IV, Tabs 60-64, pp. 948-971 and 
A.R., Vol. V, Tab 66, p. 1264;  Natanine Aff. at paras. 28-31, A.R., Vol. II, Tab 17, pp. 202-203.  
27 Letter from B. Valcourt dated June 10, 2014, A.R., Vol. IV, Tab 63, p. 966. 
28 Transcripts of Public Meetings, April 29, 2013 to May 2, 2013, A.R., Vol. III, Tabs 29-31, pp. 517-732 and A.R., 
Vol. IV, Tab 32, pp. 733-772. 
29 See Appendix I, infra, pp. 41-42. See also Transcripts of Public Meetings, April 29, 2013 to May 2, 2013, A.R., 
Vol. III, Tabs 29-31, pp. 517-732 and A.R., Vol. IV, Tab 32, pp. 733-772. 
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Moreover, these consultations took place in four different municipalities on four different days, 

with the Inuit asking the same questions.  And these were the same questions that the Inuit had 

been putting to the Proponents for months.  Indeed, as early as June 2011, the Qikiqtani Inuit 

Association (“QIA”) — an Inuit organization representing the 13 communities of the Baffin 

Region — had formally raised these issues and other issues in its letter of comment.30  If the 

Proponents had taken community engagement seriously, surely they would have sought out the 

answers to these fundamental questions after two years into the regulatory process.31 

31. In their June 20, 2014 letter to the Minister, the Nunavut Tunngavik (an Inuit 

organization monitoring implementation of the NLCA) and the QIA identified the core 

deficiencies in the Proponents’ engagement efforts: 

• Community sessions had been poorly timed — often during harvesting season, or in the 
summer months when the Inuit were not in their communities; 

• No one attended the community session in Iqaluit and the sessions for Qikiqtarjuaq and 
Kimmirut were poorly attended; 

• The Pond Inlet session was so poorly organized that those Inuit who did attend appear to 
have misunderstood its purpose, believing it was about other activity at Lancaster Sound; 
and, 

• Inuit concerns regarding potential disturbance and impact on marine mammals seemed to 
be dismissed as unfounded or even disingenuous.32 

32. Even the NEB recognized that the Proponents had not done enough.  On May 31, 2013, 

the NEB advised the Proponents that their application for a GOA could not be granted due to 

deficiencies regarding the assessment of socio-economic impacts and Inuit consultation, noting 

that they had not answered the Inuit communities’ concerns.33   

33. In response, the Proponents provided a 3,926 page document made public on the NEB’s 

website on September 6, 2013.  This “data dump” was of very little, if any, value.  Only two 

“summary documents” were translated into Inuktitut (the language of the Inuk).34  Further, as 

                                                 
30 Letter from R. Eloi to C. Wickenheiser, dated June 13, 2011, A.R., Vol. IV, Tab 46, p. 838. 
31 Natanine Aff. at paras. 14-16, A.R., Vol. II, Tab 17, pp. 199-200. 
32 Letter to B. Valcourt dated June 20, 2014, A.R., Vol. V, Tab 66, p. 1264. 
33 Affidavit of Darlene Davis at para. 65, A.R., Vol. II, Tab 18, p. 218. 
34 Affidavit of Christopher M. Milley at paras. 55-60, A.R., Vol. II, Tab 19, p. 229. 



9 

 

 

many as half of Clyde River’s residents do not have Internet access; for those who do, bandwidth 

is prohibitively expensive and the servers are too slow for such large downloads.35  

34. Inuit could provide written comments on this document, but there were no other in-

person meetings between the Proponents and the Inuit.  Whereas this lengthy submission ought 

to have marked the beginning of consultation, it was effectively the end of the NEB’s process. 

35. On June 26, 2014, the NEB granted the Proponents a seismic testing licence.  It did so 

without the benefit of any expert evidence on the impact of seismic testing on marine mammals, 

or the (in)effectiveness of the Proponents’ so-called “mitigation measures” — and without even 

providing the Appellants with an opportunity to put forward such evidence.  The NEB did not 

release reasons for its decision, but maintained that its Environmental Assessment (“EA”) served 

that purpose.  The EA makes no mention of s. 35 of the Constitution Act, the constitutional rights 

of the Inuit, or whether the Crown discharged its duty to consult.36 

F. The Decision of the Federal Court of Appeal  
36. The Court of Appeal dismissed the application for judicial review of the NEB’s decision, 

and also struck out two expert affidavits filed by the Appellants.37  Crucially, however, the Court 

accepted that the Crown owed a duty to consult that was “deep”, lying at the high end of the 

spectrum set out in Haida Nation.38  (According to the Proponent TGS, the Respondents do not 

challenge this holding.39)  

37. The Court of Appeal concluded that the Crown had discharged its duty of deep 

consultation, despite the fact that it “engaged in no additional or independent consultation”.40  

According to the Court, the Crown’s duty was met because the NEB process “provided timely 

notice”; because it required the Proponents to provide information and answer questions from 
                                                 
35 Natanine Aff. at paras. 18-20, A.R., Vol. II, Tab 17, pp. 200-201. 
36 E.A., A.R., Vol. I, Tab 1, p. 6. 
37 The Appellants filed these affidavits to mitigate some of the procedural deficiencies in the NEB process.  The 
affidavits adduced new evidence from Dr. Linda Weilgart, a world-renowned expert in marine biology, and Prof. 
George Wenzel, an expert on food security in Clyde River. The Court of Appeal held that this evidence did not 
satisfy any of the exceptions for adducing fresh evidence on a judicial review: see Order of the Federal Court of 
Appeal, dated December 5, 2014, A.R., Vol. I, Tab 2, p. 46. The Appellants moved before this Court to adduce the 
Weilgart and Wenzel Affidavits as fresh evidence, but their application was dismissed: see Order of Brown J. on 
Appellants’ Motion to Adduce New Evidence, dated June 13, 2016, A.R., Vol. I, Tab 15, p. 185. 
38 Reasons for Judgment at para. 74, A.R., Vol. I, Tab 6, p. 82.  
39 Response of the Respondent TGS to Appellants’ Motion to Adduce New Evidence, dated May 20, 2016, p. 2, 
A.R., Vol. I, Tab 14, p. 18 (“TGS Response to Motion”). 
40 Reasons for Judgment at paras. 65, 70, A.R., Vol. I, Tab 6, pp. 79, 81.  
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Aboriginal groups; and because one aspect of the project design was changed as a result of 

“community concerns.” 41  The Court did not consider what, if anything, the Crown did to 

evaluate whether the NEB’s process was sufficient to meet the duty to consult and accommodate. 

PART TWO – QUESTIONS IN ISSUE 

38. This appeal raises the following questions: 

a) Did the Court of Appeal err by holding that the NEB had properly considered the 
Aboriginal rights of the Inuit and the duty to consult, despite the absence of any 
reference to Aboriginal rights or the duty to consult in the NEB’s reasons? 

b) Did the Crown discharge its duty to consult the Inuit in this case? 

c) Is the Court of Appeal’s approach to reviewing the duty to consult consistent with 
the honour of the Crown and the overarching project of reconciliation? 

d) Did the Court of Appeal err by suggesting that further consultation at the 
operational phase could cure any deficiencies in the duty to consult to date?   

PART THREE – STATEMENT OF ARGUMENT 

I. THE NEB’S DECISION IS UNREASONABLE BECAUSE IT FAILED TO CONSIDER 
ABORIGINAL RIGHTS OR TO CONDUCT A HAIDA ANALYSIS 
A. Overview 

39. To produce a reasonable decision, the NEB was required to consider the Inuit’s 

constitutionally protected Aboriginal rights and to review the adequacy of Crown consultation by 

applying the framework established by this Court in Haida Nation (the “Haida analysis”).  As 

the NEB’s reasons demonstrate, it did not conduct a Haida analysis.  Nor did it even advert to 

(much less consider) the Inuit’s constitutional rights or the Crown’s duty to consult.   

40. Even adopting a deferential approach to the review of the NEB’s reasons, the total 

absence of any discussion concerning s. 35(1) rights and the duty to consult leaves the NEB’s 

decision to grant the GOA not only unreasonable, but unconstitutional. 

41. More fundamentally, there is no principled basis for adopting a deferential approach in 

reviewing the NEB’s assessment of consultation.  Contrary to the Court of Appeal’s reasons, the 

deferential approach set out in Newfoundland Nurses does not apply here, given the NEB’s 

                                                 
41 Ibid at para. 95, A.R., Vol. I, Tab 6, pp. 92-93. 
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failure to even reference — much less explain its analysis of — the Crown’s duty to consult and 

the Inuit’s s. 35(1) rights.  Although the Federal Court of Appeal’s decision in Standing Buffalo 

suggests that the tribunal should be afforded deference and need not conduct an explicit Haida 

analysis, that decision is wrong and should not be followed. 

B. The NEB Did Not Issue Reasons Beyond the EA 

42. The NEB did not issue any reasons beyond the EA accompanying its decision to grant the 

GOA, despite the fact that the NEB routinely issues detailed reasons for decisions significantly 

affecting individual rights or interests.42  

43. In the Court below, the Respondents argued that the EA constituted the NEB’s reasons 

for decision.  The Appellants take no issue with deeming the EA to be the NEB’s reasons.  But 

the omissions in the EA merely confirm that the NEB failed to produce a reasonable decision.  

C. The NEB Failed To Assess Adequacy of Consultation  

44. The NEB was both statutorily empowered and constitutionally required to consider the 

Inuit’s rights under s. 35(1) of the Constitution Act and — based on this assessment — to review 

whether adequate consultation had occurred.  In Carrier Sekani, this Court held that absent 

legislative intent to the contrary, the power to decide questions of law includes the power to 

review the adequacy of Aboriginal consultation under s. 35(1) of the Constitution Act.43  And in 

Canada (National Energy Board), this Court held that the NEB: 

…must exercise its decision-making function, including the interpretation and 
application of its governing legislation, in accordance with the dictates of the 
Constitution, including s. 35(1) of the Constitution Act, 1982.  Therefore, it must 
first be determined whether this particular decision of the Board […] could have 

                                                 
42 See, e.g., NEB, Reasons for Decision on Enbridge Pipelines Inc. Application for the Line 9B Reversal and Line 9 
Capacity Expansion Project, OH-002-2013, March 2014, A.B.A., Vol. III, Tab 67; NEB, Reasons for Decision on 
Alliance Pipeline Ltd. Application for Approval of New Services and Related Tolls and Tariffs, RH-002-2014, July 
2015, A.B.A., Vol. III, Tab 66; NEB, Reasons for Decision on TransCanada PipeLines Limited King’s North 
Connection Pipeline Project, GHW-001-2014, July 2015, A.B.A., Vol. III, Tab 68; NEB, Report on the Trans 
Mountain Expansion Project, OH-001-2014, May 2016, A.B.A., Vol. III, Tab 69 (see esp. the consideration of 
impacts on Aboriginal groups at pp. 31-52). The NEB has also written its own reasons beyond simply relying on an 
environmental assessment when one was conducted: see, e.g., NEB, Letter Decision, Enbridge Pipelines Inc. Line 9 
Reversal Phase I Project, July 27, 2012, A.B.A., Vol. III, Tab 65.  
43 Carrier Sekani, supra, at paras. 69-72 (S.C.C.), A.B.A., Vol. II, Tab 39. 
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the effect of interfering with the existing aboriginal rights of the appellants so as 
to amount to a prima facie infringement of s. 35(1).44 

45. Thus, to exercise its decision-making functions in accordance with s. 35(1), the NEB 

must assess the adequacy of consultation before issuing a GOA.  In Beckman, this Court held 

that “a decision maker who proceeds on the basis of inadequate consultation errs in law.”45  A 

tribunal that proceeds without assessing the adequacy of consultation is in no better position.  

46. Yet that is precisely what the NEB did in this case.  The EA makes no reference at all to 

s. 35(1) of the Constitution Act, Aboriginal rights or the duty to consult.  The NEB’s failure to 

consider the relevant constitutional rights or the duty to consult renders its decision not only 

substantively unreasonable, but also constitutionally infirm.46 

47. To exercise its decision-making function in accordance with s. 35(1), the NEB was 

required to apply the framework developed by this Court in Haida Nation to assess the adequacy 

of Crown consultation.47  The Haida analysis requires that the tribunal or reviewing court ask 

three questions: (1) whether a duty to consult was owed; (2) the extent and scope of that duty; 

and (3) whether the Crown had discharged its duty to consult on the appropriate standard.  In 

Carrier Sekani, this Court reaffirmed that unless a tribunal lacks jurisdiction to decide questions 

of law, it should apply a Haida analysis to determine whether the duty to consult had been 

discharged.48   

48. Given that the NEB did not even mention s. 35(1) rights or the duty to consult, it is not 

surprising that the NEB failed to conduct the required Haida analysis, either in form or 

substance.  Again, this makes the decision to grant the GOA unconstitutional and unreasonable. 

                                                 
44 Quebec (Attorney General) v. Canada (National Energy Board), [1994] 1 S.C.R. 159 at 185, A.B.A., Vol. II, Tab 
38 (“Canada (National Energy Board)”). See also Standing Buffalo Dakota First Nation v. Enbridge Pipelines Inc., 
2009 FCA 308 at para. 48, A.B.A., Vol. II, Tab 43 (“It is clear from the decision of the Supreme Court of Canada in 
Quebec (Attorney General) v. Canada (National Energy Board) that the NEB is required to conduct its decision-
making process in a manner that respects the provisions of subsection 35(1) of the Constitution.”) (“Standing 
Buffalo”); Paul v. British Columbia (Forest Appeals Commission), 2003 SCC 55 at paras. 38-39, A.B.A., Vol. II, 
Tab 36. 
45 Beckman, supra at para. 48 (S.C.C.), A.B.A., Vol. I, Tab 3.  
46 Canada (National Energy Board), supra at 185 (S.C.C.), A.B.A., Vol. II, Tab 38; Canadian Union of Public 
Employees (C.U.P.E.) v. Ontario (Minister of Labour), 2003 SCC 29 at paras. 172-175, A.B.A., Vol. I, Tab 5 (a 
statutory decision-maker is required to take into consideration relevant criteria).  
47 Haida Nation, supra at paras. 35-51 (S.C.C.), A.B.A., Vol. I, Tab 18.  
48 Carrier Sekani, supra at paras. 55-75 (S.C.C.), A.B.A., Vol. II, Tab 39. 
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D. The NEB’s References to “Aboriginal Consultation” Are Not Enough 

49. Relying on the NEB’s references to “Aboriginal Consultation” in the EA,49 the Court of 

Appeal held that it was not necessary for the NEB to specifically advert to the duty to consult, 

the Appellants’ s. 35 rights, or any element of the Haida analysis.  It was enough that the EA 

showed that the NEB had generally turned its mind to Aboriginal interests.50  To support this 

conclusion, the Court of Appeal relied on the highly deferential approach to reasons review 

outlined by this Court in Newfoundland Nurses.51   

50. The Court of Appeal’s analysis reflects multiple errors.  Even applying the deferential 

approach from Newfoundland Nurses, the NEB’s reasons do not withstand scrutiny because the 

EA does not address the duty to consult or the Appellants’ s. 35(1) rights.  At a more 

fundamental level, a highly deferential approach is not appropriate when dealing with the duty to 

consult, nor is it consistent with this Court’s jurisprudence (as discussed in the next subsection). 

51. The EA’s discussion of “Aboriginal Consultation” does not address the key question of 

whether the Crown has discharged its duty to consult.  Instead, the EA refers only to consultation 

conducted by the Proponents and the participation of Inuit in the NEB’s public meetings.  It is 

the Crown — not the Proponents — who owes the duty to consult, and the Proponents cannot 

discharge this duty on behalf of the Crown.52  Moreover, the ability for Inuit to participate in the 

NEB’s public consultation process is not sufficient to discharge the Crown’s duty to consult.53  

52. Even if the NEB were ultimately to conclude that the Crown could rely entirely on the 

NEB’s process to discharge its duty to consult in this case (a dubious proposition given the high 

level of consultation required) (see infra, paras. 116-128), the NEB must, at a minimum, turn its 

mind to the question of whether its process satisfied the duty (see infra, paras. 59-65).   

53. Here, there is nothing in the EA, or anywhere else in the record, to suggest that the NEB 

even considered the adequacy of the Crown’s consultation — much less that it produced a 

                                                 
49 See E.A. at p. 11, A.R., Tab 1, p. 20.  
50 Reasons for Judgment at para. 112, A.R., Tab 6, p. 97. 
51 Ibid at para. 35, A.R., Tab 6, p. 69 (citing Newfoundland and Labrador Nurses’ Union v. Newfoundland and 
Labrador (Treasury Board), 2011 SCC 62 at paras. 14-22, A.B.A., Vol. II, Tab 32 (“Newfoundland Nurses”)). 
52 Haida Nation, supra at para. 53 (S.C.C.), A.B.A., Vol. I, Tab 18. 
53 Mikisew, supra at para. 64 (S.C.C.), A.B.A., Vol. II, Tab 30. 
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transparent, justifiable or intelligible decision on that critical issue, which could survive 

reasonableness review.54   

54. Even applying the deferential approach set out in Newfoundland Nurses, there is no basis 

upon which the Court of Appeal could conclude that the adequacy of consultation was properly 

assessed by the NEB.  Such a result is tantamount to the Court of Appeal substituting its own 

reasons for those of the NEB — something this Court explicitly cautioned against in 

Newfoundland Nurses.55  In subsequent decisions, this Court and others have similarly observed 

that Newfoundland Nurses does not give reviewing courts “carte blanche”56 or “free rein”57 to 

rationalize and save a tribunal’s error, which is what the Court of Appeal did here.   

E. No Deference Owed When Determining If NEB Conducted a Haida Analysis  

55. In addition, it is wrong in law for reviewing courts to defer to a tribunal when 

determining whether that tribunal has applied the correct legal framework in its duty-to-consult 

review.  Where a tribunal has conducted a Haida analysis, certain aspects of that assessment may 

be entitled to deference (see infra, para. 72).  But the fundamental question of whether the 

tribunal has applied the correct framework must be carefully scrutinized.  

56. Even if Newfoundland Nurses could be read so broadly as to grant the Court an 

unrestrained discretion to shore up inadequate reasons in the context of routine administrative 

law decisions — a proposition this Court and others have soundly rejected58 — the duty to 

consult, and the broader need to respect the Aboriginal rights protected under s. 35(1), engage 

unique constitutional considerations that call for a different approach.  As several courts have 

recognized, the issue in these circumstances “is not a question … of review of a decision but 

whether a constitutional duty has been fulfilled.”59  On such issues, deference is not appropriate. 

                                                 
54 Dunsmuir v. New Brunswick, 2008 SCC 9 at para. 47, A.B.A., Vol. I, Tab 14. 
55 Newfoundland Nurses, supra at para. 15 (S.C.C.), A.B.A., Vol. II, Tab 32. 
56 Alberta (Information and Privacy Commissioner) v. Alberta Teachers’ Association, 2011 SCC 61 at para. 54, 
A.B.A., Vol. I, Tab 1 (“Alberta Teachers”). See also D’Errico v. Canada (Minister of Human Resources and Skills 
Development), 2014 FCA 95 at para. 10, A.B.A., Vol. I, Tab 12 (“D’Errico”). 
57 J.M.S.L. v. Canada (Minister of Citizenship and Immigration), 2014 FCA 114 at para. 29, A.B.A., Vol. II, Tab 23 
(“J.M.S.L.”).  
58 See, e.g., Alberta Teachers, supra at para. 54 (S.C.C.), A.B.A., Vol. I, Tab 1; D’Errico, supra at para. 10 (F.C.A.), 
A.B.A., Vol. I, Tab 12; J.M.S.L., supra at para. 29 (F.C.A.), A.B.A., Vol. II, Tab 23. 
59 Kwakiutl First Nation v. North Island Central Coast Forest District, 2015 BCCA 345 at para. 68, A.B.A., Vol. II, 
Tab 26 (“Kwakiutl”); Wii’litswx v. British Columbia (Minister of Forests), 2008 BCSC 1139 at para. 186, A.B.A., 
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57. Nor can a principled basis for deference be found in the Federal Court of Appeal’s 

jurisprudence since Standing Buffalo.60  In that case, the Court of Appeal held that as long as the 

NEB turns its mind to Aboriginal interests, and as long as the public consultation process 

provides a mechanism for Aboriginal parties to be heard, then it is not necessary for the tribunal 

to conduct a Haida analysis.61  (This Court denied leave to appeal in Standing Buffalo.62) 

58. Standing Buffalo is wrong.  As commentators have frequently noted, it undermines the 

spirit (if not the letter) of this Court’s jurisprudence.63  Carrier Sekani, in particular, represents at 

least an implicit rejection of Standing Buffalo.  In Carrier Sekani, this Court examined and 

assessed whether the B.C. Utilities Commission had properly conducted a Haida analysis.64  If 

Standing Buffalo were correct, however, the Commission did not need to do a Haida analysis 

and this Court did not need to address that issue.  The two cases are irreconcilable on this key 

question, and Carrier Sekani represents the better approach.   

59. Requiring the NEB to conduct a Haida analysis is not merely a matter of following this 

Court’s precedents; it is also a matter of first principles.  The Haida analysis helps to ensure that 

the NEB’s decision-making is exercised in accordance with s. 35(1) — as this Court has 

repeatedly stressed that it must be 65  — and with proper regard to the constitutional rights 

engaged.  Indeed, there is an important difference between considering Aboriginal interests and 
                                                                                                                                                             
Vol. II, Tab 50 (“Wii’litswx”); Huu-Ay-Aht First Nation v. British Columbia (Minister of Forests), 2005 BCSC 697 
at para. 94, A.B.A., Vol. I, Tab 21 (“Huu-Ay-Aht”). 
60 Standing Buffalo, supra at para. 48 (F.C.A.), A.B.A., Vol. II, Tab 43. 
61 Ibid, A.B.A., Vol. II, Tab 43; see also Fond du Lac Denesuline First Nation v. Canada (Attorney General), 2010 
FC 948 at para. 85, aff’d 2012 FCA 73, A.B.A., Vol. I, Tab 17 (holding that Standing Buffalo is “consistent with the 
key Supreme Court of Canada jurisprudence in Haida Nation and Taku River”); Union Gas Ltd. (Re), 2011 
LNONOEB 201 at paras. 44-46 (O.E.B.), A.B.A., Vol. II, Tab 46 (an administrative tribunal need not undertake the 
“Haida analysis”, provided that its reasons show that the tribunal has turned its mind to the question of Aboriginal 
interests). For commentary on Standing Buffalo and its impact on NEB decision-making, see Sari Graben and Abbey 
Sinclair, “Tribunal Administration and the Duty to Consult: A Study of the National Energy Board” (2015) 65(4) 
U.T.L.J. 382, A.B.A., Vol. III, Tab 56 (“Graben and Sinclair”). 
62 Standing Buffalo Dakota First Nation v. Enbridge Pipelines Inc., [2009] S.C.C.A. No. 499, A.B.A., Vol. II, Tab 
43. 
63 Graben and Sinclair, supra at 416, A.B.A., Vol. III, Tab 56. See, e.g., Janna Promislow, “Irreconcilable?  The 
Duty to Consult and Administrative Decision Makers” (2013) 22 Const. Forum Const. 1, A.B.A., Vol. III, Tab 58; 
Michael McClurg, “A Pragmatic Approach: The Wildlife Management Board and the Duty to Operationalize 
Consultation” (2010) 9(1) Indigenous L.J. 77 at 91-92, A.B.A., Vol. III, Tab 57; Jack Woodward, Native Law 
(Toronto: Thomson Reuters Canada, 1994) (loose-leaf) at 5§1470, A.B.A., Vol. III, Tab 60 (“Any ruling on…an 
administrative tribunal’s role in consultation that was issued prior to the Rio Tinto decision [including Standing 
Buffalo] should be treated with caution and reviewed for consistency with that case.”) (“Woodward”).   
64 Carrier Sekani, supra at paras. 76-93 (S.C.C.), A.B.A., Vol. II, Tab 39. 
65 Beckman, supra at paras. 30-31 (S.C.C.), A.B.A., Vol. I, Tab 3; Canada (National Energy Board), supra at 185 
(S.C.C.), A.B.A., Vol. II, Tab 38. 
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considering Aboriginal rights qua constitutional rights.  The NEB has a mandate to consider the 

public interest; in that capacity, it considers the interests of all stakeholders (e.g., affected 

landowners, municipal governments, the general public, and industry proponents).  But the Inuit 

are not mere stakeholders.66  They are constitutionally-entrenched rights-holders, whose rights 

are central not only to their own individual self-fulfillment, but also to the survival of their 

people and the ongoing project of reconciliation between the Crown and Aboriginal peoples.  

Section 35(1) rights are not simply another “interest” to be weighed in the NEB’s general public 

interest calculus.   

60. In this way, an explicit Haida analysis properly focuses the NEB’s attention on the 

constitutional rights dimension of consultation67 and on what the honour of the Crown requires.  

It is not merely a formalistic checklist that can be discarded in the interests of streamlining a 

tribunal’s proceedings, or in the name of deference to administrative decision-making.  It flows 

directly from, and is rooted in the need to respect, s. 35(1) of the Constitution Act.68     

61. Substituting undue deference for the principled structure of a Haida analysis opens the 

door to absurd and unconstitutional results.  As Graben and Sinclair observe, “if the NEB merely 

documents [a proponent’s] efforts to engage with communities but does not evaluate the effect of 

consultation on rights, then it effectively does what the Crown may not — it authorizes or 

recommends the authorization of conduct that may infringe rights.”69   

62. In addition to being at odds with Carrier Sekani, Standing Buffalo is also inconsistent 

with decisions of other reviewing courts, which have adopted a more rigorous and less 

deferential approach.70  

                                                 
66 Carrier Sekani, supra at para. 68 (S.C.C.), A.B.A., Vol. II, Tab 39 (“[I]ssues of consultation between the Crown 
and Aboriginal groups arise from s. 35 of the Constitution Act, 1982. They therefore have a constitutional 
dimension.”). 
67 Graben and Sinclair, supra at 416, A.B.A., Vol. III, Tab 56 (“[f]ailure to use Haida to determine whether the 
Crown’s duty has been triggered and fulfilled also makes it unlikely that legally consistent assessments of impacts 
on Aboriginal and treaty rights are undertaken prior to regulatory approval.”) 
68 Carrier Sekani, supra at para. 68 (S.C.C.), A.B.A., Vol. II, Tab 39. 
69 Graben and Sinclair, supra at 416, A.B.A., Vol. III, Tab 56. 
70 See cases cited in Woodward, supra at 5§2160, A.B.A., Vol. III, Tab 60.  See also Louis v. British Columbia 
(Minister of Energy, Mines and Petroleum Resources), 2011 BCSC 1070 at para. 167, aff’d 2013 BCCA 412, 
A.B.A., Vol. II, Tab 29 (the Crown “was required to make a preliminary assessment of the strength of Stellat’en’s 
asserted claims to Aboriginal title and rights in a timely and transparent way so that a proper determination of the 
scope and content of its duty can inform the permitting process.”). 
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63. For example, in Hupacasath, the Minister (like the Court of Appeal here) had argued that 

there was no breach of the duty to consult because the Minister and the industry proponent had 

considered Aboriginal interests.  Justice Smith rejected this approach.  The Crown simply 

turning its mind to Aboriginal interests was not enough.  The Crown was required to provide the 

Aboriginal group with an opportunity to put their views forward, and the Crown was required to 

consider those views in deciding whether to accede to the Aboriginal group’s request.71   

64. Similarly, in Kwakiutl First Nation, the British Columbia Court of Appeal held that the 

trial judge took an unduly deferential approach in reviewing Crown consultation.  The trial judge 

had not applied the Haida analysis, but simply asked whether the First Nation had an opportunity 

to be heard.  The Court of Appeal concluded that this was an error of law: 

In my view, the judge erred in concluding that the question was “not whether the 
consultation proceeded on the correct basis” but “whether, at the end of the day, 
there was an adequate opportunity to identify, understand and address the 
potential risks of the Decisions”. That conclusion is at odds with the 
jurisprudence, which requires the Crown to identify the asserted Aboriginal right 
and address it in good faith….72 

65. Indeed, the question is whether consultation proceeded on the correct legal basis — the 

precise question answered by the Haida analysis.  These cases further support the proposition 

underlying this Court’s decision in Carrier Sekani:  an administrative decision-maker’s mere 

consideration of “Aboriginal interests”, untethered from any kind of duty to consult or s. 35(1) 

rights analysis, cannot pass constitutional muster.  To produce a reasonable decision, the NEB in 

this case was required to undertake, and articulate, a Haida analysis — just as this Court did in 

Carrier Sekani.  The NEB failed in this regard:  it did not even reference, much less analyze, the 

Crown’s duty to consult or the Inuit’s s. 35 rights.  That alone is fatal to the reasonableness of the 

decision under review.  Affording the NEB undue deference, the Court of Appeal failed to 

recognize this error.  But even adopting a highly deferential approach (as in Newfoundland 

Nurses), the NEB’s decision cannot stand:  there is no basis upon which a reviewing court could 

conclude that the NEB turned its mind to the key question of whether the Crown discharged its 

duty to consult.  

                                                 
71 Hupacasath First Nation v. British Columbia (Minister of Forests), 2005 BCSC 1712 at para. 264, A.B.A., Vol. I, 
Tab 19. 
72 Kwakiutl, supra at para. 79 (B.C.C.A), A.B.A., Vol. II, Tab 26. 
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II. THE CROWN FAILED TO FULFILL THE DUTY TO CONSULT AND ACCOMMODATE 
A. Overview 

66. Separate and apart from the question of whether the NEB properly assessed the duty to 

consult is the related but distinct question of whether the Crown actually discharged its duty to 

consult affected Inuit groups, communities and individuals.  It did not.   

67. In assessing whether the Crown discharged its duty to consult, the Court of Appeal erred 

in adopting a deferential approach.  The NEB did not follow the Haida analysis framework 

established by this Court in examining the duty to consult — nor did it conduct any analysis on 

the content or scope of the duty — and thus its conclusion on the adequacy of consultation 

should not be afforded any deference.   

68. The Court of Appeal correctly found that the Crown owed the Inuit a duty of deep 

consultation in this case.  But the Court of Appeal made two errors in finding that the NEB’s 

process was adequate to discharge that duty.   

69. First, given that deep consultation was required, the Court of Appeal failed to recognize 

that the Crown must be a direct participant in the decision-making process.  Here, the Crown was 

absent throughout, and refused to become involved.  At the very least, even where the duty to 

consult is not at the high end of the spectrum, there must be some evidence that the Crown 

assessed the adequacy of the regulatory process in light of the interests at stake and concluded 

that it was sufficient to discharge the Crown’s consultation obligations.  No such evidence exists 

in this case.  

70. Second, even if this Court disagrees and concludes that a regulatory process without any 

Crown involvement could be relied upon to fully discharge a duty of deep consultation, this 

particular process fell well short of the mark.  Deep consultation requires that the affected 

Aboriginal groups be permitted to formally participate in the decision-making process, and to 

present relevant evidence.  None of that occurred here.  Indeed, the NEB’s process did not even 

meet the basic standards of procedural fairness for a decision of such enormous environmental, 

cultural and constitutional significance:  the Inuit were not afforded an oral hearing, and had no 

ability to test the Proponents’ paper evidence via cross-examination, present their own case in an 

evidentiary hearing, nor address the NEB through live, oral argument. 
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B. The Court of Appeal Erred in Adopting a Deferential Standard of Review  

71. Since the NEB failed to conduct any analysis of the content and scope of the duty to 

consult, no deference is owed to its conclusion that consultation was adequate in this case.  The 

Court of Appeal erred by deferring to the NEB. 

72. As this Court made clear in Haida Nation, the Haida analysis involves three questions, 

which may be reviewable on different standards.  The question of whether a duty to consult is 

owed is a question of law reviewable on a standard of correctness.73  So, too, is the scope and 

extent of the duty owed (low, medium or high).74  Where the tribunal correctly identifies the 

appropriate standard of consultation, then the adequacy of the consultation — a question of 

mixed fact and law — is reviewable on the more deferential standard of reasonableness.75  

73. However, this Court also suggested that if a tribunal has incorrectly identified the scope 

of consultation, and thus has assessed the adequacy of the consultation on the incorrect standard, 

deference on the third question of the Haida analysis would not be appropriate: 

Should the government misconceive the seriousness of the claim or impact of 
the infringement, this question of law would likely be judged by correctness.  
Where the government is correct on these matters and acts on the appropriate 
standard, the decision will be set aside only if the government’s process is 
unreasonable.  The focus, as discussed above, is not on the outcome, but on the 
process of consultation and accommodation.76 

74. The same rationale supports a standard of correctness where the tribunal has not 

conducted any analysis into the existence or scope of the consultation (as occurred in this case).  

Common sense and basic logic dictate this result.  If a trial judge, for example, were to assess the 

evidence on a balance-of-probabilities standard when the proper standard was proof beyond 

reasonable doubt, an appellate court would not defer to the lower court’s assessment of the 

evidence on the lower standard.  Similarly, in the duty-to-consult context, if a tribunal or 

reviewing court assesses the adequacy of consultation on an unarticulated or non-existent 

standard, there is no basis for deference.77 

                                                 
73 Haida Nation, supra at para. 61 (S.C.C.), A.B.A., Vol. I, Tab 18. 
74 Ibid, A.B.A., Vol. I, Tab 18. 
75 Ibid at para. 62, A.B.A., Vol. I, Tab 18. 
76 Ibid at para. 63, A.B.A., Vol. I, Tab 18 (emphasis added). 
77 See also Beckman, supra at para. 48 (S.C.C.), A.B.A., Vol. I, Tab 3 (“A decision maker who proceeds on the basis 
of inadequate consultation errs in law.”); Carrier Sekani, supra at para. 78 (S.C.C.), A.B.A., Vol. II, Tab 39 (“As 
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75. Lower courts have embraced this common sense proposition.  The British Columbia 

Supreme Court, for example, applied the correct approach to the standard of review in 

Da’naxda’xw/Awaetlala First Nation: 

In my view, this is a situation where the Crown misconceived the impact of the 
Minister’s decision and, as I outline below, also misconceived the seriousness of 
the Da’naxda’xw’s claim. No deference should be given to the government's 
decision to determine the issue under the 2010 Protected Area Policy. In these 
circumstances, the scope and adequacy of the consultation should be 
reviewed on a standard of correctness.78 
 

76. The same conclusion follows in this case.  The NEB did not conduct a Haida analysis — 

or, indeed, any analysis at all — to determine whether a duty to consult existed or the extent of 

the duty owed.  Given these crucial omissions, there is no principled basis for deferring to the 

NEB on the adequacy of consultation.  The Court of Appeal did not address the submissions 

made by the Appellants on this issue, yet afforded the NEB significant deference on its finding 

that consultation was adequate.  This was an error of law.  In these circumstances, the reviewing 

Court must apply a correctness standard in assessing the adequacy of consultation. 

C. The Duty to Consult Lies at the High End of the Spectrum 

77. The Court of Appeal correctly concluded that a duty to consult exists in this case, and 

that the scope of the duty is “deep” — lying at the high end of the spectrum set out by this Court 

in Haida Nation.79  According to the Respondent TGS, the Respondents do not challenge these 

findings before this Court80, nor could they reasonably do so. 

78. The extent of consultation required is a function of (i) the strength of the prima facie 

claim to the Aboriginal right or interest; and (ii) the impact on the underlying Aboriginal or 

treaty right.81  Deep consultation, including accommodation, is required “where a strong prima 

                                                                                                                                                             
directed by Haida Nation, the standard of review applicable to this type of decision is normally reasonableness 
(understood in the sense that any conclusion resting on incorrect legal principles of law would not be reasonable.)”). 
78 Da’naxda’xw/Awaetlala First Nation v. British Columbia (Attorney General), 2011 BCSC 620 at para. 147, 
A.B.A., Vol. I, Tab 8 (emphasis added) (“Da’naxda’xw/Awaetlala”). 
79 Reasons for Judgment at paras. 39 and 71-73, A.R., Vol. I, Tab 6, pp. 69, 81-82. 
80 TGS Response to Motion, p. 2, A.R., Vol. I, Tab 14, p. 184.  
81 Haida Nation, supra at para. 39 (S.C.C.), A.B.A., Vol. I, Tab 18. 
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facie case for the claim is established, the right and potential infringement is of high significance 

to the Aboriginal peoples, and the risk of non-compensable damage is high.”82  That is this case. 

79. With respect to the strength of the claim to the Aboriginal right or interest, the Inuit have 

more than a strong prima facie claim — they hold hunting, fishing and harvesting rights that are 

clearly established by way of treaty (the NLCA) and ratified under federal law (the Nunavut 

Land Claims Agreement Act).  Of course, the duty to consult does not end when a treaty has been 

concluded.  The duty “applies independently of the expressed or implied intention of the parties” 

and “infuses every treaty and the performance of every treaty obligation.”83  

80. The impact of seismic testing on the Inuit’s treaty rights is severe.  As outlined above, 

any harm to the Inuit’s ability to harvest marine mammals in Baffin Bay and Davis Strait would 

have devastating and irreparable consequences for the Inuit’s food security, economy and 

centuries-old cultural practices (see supra, Part One, §I.B.).   

81. Unsurprisingly, in a 2010 challenge to seismic testing in Lancaster Sound, the Nunavut 

Court of Justice held that a “significant level of consultation and accommodation is required” 

because of the importance of marine mammals to the people of Nunavut: 

The Inuit right which is of concern in this matter is the right to harvest marine 
mammals. Many Inuit in Nunavut rely on country food for the majority of their 
diet. Food costs are very high and many would be unable to purchase food to 
replace country food if country food were unavailable. Country food is recognized 
as being of higher nutritional value than purchased food. But the inability to 
harvest marine mammals would impact more than the just the diet of Inuit. The 
cultural tradition of sharing country food with others in the community would be 
lost. The opportunity to make traditional clothing would be impacted. The 
opportunity to participate in the hunt, an activity which is fundamental to being 
Inuk, would be lost. The Inuit right which is at stake is of high significance. This 
suggests a significant level of consultation and accommodation is required.84 

                                                 
82 Carrier Sekani, supra at para. 36 (S.C.C.), A.B.A., Vol. II, Tab 39; Haida Nation, supra at para. 44, A.B.A., Vol. 
I, Tab 18; Taku River supra at para. 32 (S.C.C.), A.B.A., Vol. II, Tab 44. 
83 Beckman, supra at para. 61 (S.C.C.), A.B.A., Vol. I, Tab 3; Mikisew, supra at para. 57 (S.C.C.), A.B.A., Vol. II, 
Tab 30. 
84 Qikiqtani Inuit Assn. v. Canada (Minister of Natural Resources), 2010 NUCJ 12 at para. 25, A.B.A., Vol. II, Tab 
37. See also White River First Nation v. Yukon (Minister of Energy, Mines and Resources), 2013 YKSC 66 at paras. 
103-104, 112, A.B.A., Vol. II, Tab 49 (duty to consult at the “high end” of the spectrum because mining activity 
would “have significant adverse effects on both wildlife and wildlife habitat and on traditional land use and culture 
that cannot be mitigated” and because the First Nation had a strong claim to the rights at issue) (“White River”). 
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82. Indeed, the claim to a duty to consult at the high end of the spectrum is stronger in this 

case than in Haida Nation.  There, the First Nation argued that the Crown owed a duty to consult 

them on the transfer of a Tree Farm Licence to a private entity because those licences could harm 

their ability to harvest red cedar trees. Unlike here, where the Inuit’s rights to harvest in Baffin 

Bay and Davis Strait are entrenched in the NLCA, the Haida had not yet established a right to 

harvest red cedar (although a “good prima facie case” existed).  As in this case, the potential 

impact on the Aboriginal right to harvest was serious.  This Court held that a duty to consult 

existed on the high end of the spectrum and that “significant accommodation” may be required.85  

The same conclusion applies with respect to the Inuit in this case. 

D. Deep Consultation Requires Crown Participation  

83. Despite correctly answering the first two inquiries of the Haida analysis, the Court of 

Appeal erred at the third stage by holding that the Crown satisfied its duty of deep consultation.  

A regulatory process, without direct Crown participation, cannot discharge the duty to consult — 

particularly where the duty exists at the high end of the spectrum.   

1. Crown Neither Participated in, nor Assessed the Adequacy of, the 
Decision-Making Process 

84. Notwithstanding repeated requests from Inuit organizations, groups and individuals to the 

Crown that it take an active role in consultation, the Crown (acting through the Federal 

Government) was conspicuously absent throughout the NEB’s proceedings — a fact that the 

Court of Appeal appears to have acknowledged.86  

85. Not only was the Crown absent, but there is also no indication that it even considered the 

impact of its absence on the Inuit’s rights or the Crown’s own constitutional obligations.  There 

is not a single document, correspondence, or other evidence in the record to suggest that the 

Minister or his delegates turned their minds to the question of whether the NEB process was 

sufficient to discharge the duty to consult, or whether the NEB process was consistent with the 

honour of the Crown given the rights and interests at stake.   

                                                 
85 Haida Nation, supra at paras. 68-77 (S.C.C.), A.B.A., Vol. I, Tab 18. 
86 Reasons for Judgment at para. 70, A.R., Vol. I, Tab 6, p. 81 (“In the present case the Crown engaged in no 
additional or independent consultation.”). 
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86. Curiously, the Minister’s only involvement in the NEB process was greenlighting the 

Proponents’ Benefits Plan. Under the COGOA, before the NEB can issue a GOA, the Minister 

must review and approve the Benefits Plan.87  On March 12, 2014, a copy of the Benefits Plan 

was provided (for the first time) to the QIA.  A mere nine days later, the Minister wrote to the 

QIA, asking it to confirm that adequate consultation had taken place.  The QIA’s response 

detailed a number of consultation shortcomings, and again urged the Minister to become 

involved in the consultations.  Yet there was no meeting between the Inuit and the Minister or his 

designates concerning the Benefits Plan, no discussion about the Seismic Survey or the Inuit’s 

concerns about the project, and certainly no discussion about how the Seismic Survey might 

need to be modified in order to accommodate Inuit rights and interests.  Still, the Minister 

approved the Benefits Plan.  Thus, the Minister’s role was limited to helping the Proponents tick 

off a box in their GOA application.88 

87. Far from being deep consultation, this type of conduct is wholly inconsistent with the 

honour of the Crown.  As discussed further below (see infra, §III), the Crown’s obligation in this 

case was to consult meaningfully with Inuit groups, and not simply to go through the motions to 

assist the Proponents in their bid for approval of the GOA.   

2. The NEB “Process” Alone Cannot Discharge the Duty to Consult 

88. In light of the Crown’s complete absence from the decision-making process, it is difficult 

to imagine how the Crown could have met its duty to consult — particularly where, as here, the 

duty lies at the high end of the duty-to-consult spectrum. 

89. The Crown’s answer throughout these proceedings has been that although the Crown did 

not engage with the Inuit, the NEB process is a sufficient substitute for Crown consultation.89  It 

is unclear whether the Court of Appeal adopted the Crown’s argument, or whether it decided the 

issue on a different basis altogether.  In the key passage addressing arguments that the Crown 

had failed to fulfill its duty to consult, the Court of Appeal wrote at paragraph 65: 

… I conclude that the [NEB] has a mandate to engage in a consultation process 
such that the Crown may rely on that process to meet, at least in part, its duty to 

                                                 
87 COGOA, ss. 5.02, 5.03, 5.1, 5.2. 
88 See Letter to B. Valcourt dated June 20, 2014, A.R., Vol. IV, Tab 66, p. 1264. 
89  See Response of the Respondent Attorney General of Canada to Application for Leave to Appeal, dated 
November 17, 2015, at para. 23, A.R., Vol. I, p. 134. 
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consult with Aboriginal peoples. Of course, when the Crown relies on the 
[NEB’s] process, in every case it will be necessary for the Crown to assess if 
additional consultation activities or accommodation is required in order to satisfy 
the honour of the Crown.90 

90. Despite being central to the Court of Appeal’s holding, this passage is ambiguous.  On 

one reading, advanced by the Respondent PGS/MKI, 91  the NEB is a Crown agent for the 

purposes of consultation.  On another reading, which appears to be more consistent with the 

Crown’s position, the NEB is not a Crown agent, but the NEB “process” is an adequate 

substitute for actual consultation with the Crown.  Either interpretation is an error in law. 

i. The NEB Is Not a Crown Agent 
91. The Crown, alone, owes the duty to consult.  Some procedural aspects of consultation 

may be delegated (e.g., to industry proponents), or carried out through regulatory processes (e.g., 

NEB hearings), but the “ultimate legal responsibility for consultation and accommodation rests 

with the Crown” because “[t]he honour of the Crown cannot be delegated.”92 

92. In Carrier Sekani, this Court held that although there may be cases where a tribunal can 

exercise the duty to consult on behalf of the Crown, those cases will be limited to situations in 

which the administrative body is statutorily empowered to consult with Aboriginal groups.93    

93. The NEB is not so empowered.  Indeed, the Federal Court of Appeal has consistently 

held that “the NEB is not the Crown or its agent.” 94   Most recently, in Chippewas (the 

companion case to this appeal), the Court of Appeal reaffirmed its holding in Standing Buffalo 

that “the [NEB] is incapable of actually fulfilling the duty to consult” and that “[t]o the extent the 

Minister purported to rely on the Board to fulfill the duty to consult, he did so in error.”95   

94. Beyond having no statutory authority to engage in consultation, there are compelling 

policy reasons to conclude that the NEB is not the Crown or its agent.  Such a result would put 

the NEB in the conflicted position of wearing two hats — that of the Crown agent responsible 
                                                 
90 Reasons for Judgment at para. 65, A.R., Vol. I, Tab 6, pp. 79-80. 
91 Response of the Respondent PGS/MKI to Application for Leave to Appeal, dated November 23, 2015, at para. 32, 
A.R., Vol. I, Tab 10, p. 160 (“The NEB ha[s] a mandate to carry out consultative functions on behalf of the 
Crown.”) (“PGS/MKI Leave Response”). 
92 Haida Nation, supra at para. 53 (S.C.C.), A.B.A., Vol. I, Tab 18. 
93 Carrier Sekani, supra at para. 56 (S.C.C.), A.B.A., Vol. II, Tab 39. 
94 Standing Buffalo, supra at para. 34 (F.C.A.), A.B.A., Vol. II, Tab 43. 
95  Chippewas of the Thames First Nation v. Enbridge Pipelines Inc. et al., 2015 FCA 222 at para. 120 (per Rennie 
J.A., dissenting, but not on this point), A.B.A., Vol. I, Tab 7 (“Chippewas”). See also majority opinion at para. 65.  
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for discharging the Crown’s duty to consult and that of the tribunal responsible for evaluating 

whether the Crown agent (i.e., the NEB itself) has discharged the duty to consult.96   

95. The NEB has never pretended to engage in consultation on behalf of the Crown.  To the 

contrary, it has consistently maintained that it cannot engage in consultation, 97  noting that 

“[b]ecause the [NEB] is a quasi-judicial tribunal and operates much like a court, it can only 

consider evidence that is filed by the applicant and any interested parties in the hearing.”98    

ii. A Regulatory Process Is Not Consultation:  
Crown Engagement Is Necessary 

96. The alternative interpretation of the Court of Appeal’s key passage at paragraph 65 — 

that the NEB is not the Crown’s agent, but the NEB process alone can be “relied upon” to satisfy 

the duty to consult — is equally problematic.   

97. The Appellants take no issue with this Court’s prior holding that, in certain 

circumstances, the Crown may establish regulatory regimes, or rely on industry proponents, to 

fulfill some procedural steps of the duty to consult.99  But these steps, standing alone, cannot 

entirely discharge the Crown’s duty to consult.  At least some direct engagement by the Crown is 

necessary.  For example, in Taku River (where only a mid-level duty to consult was required), 

the Crown was a party to, and participated directly in, the regulatory process.100  In Mikisew 

(where a lower-level duty to consult was required), the Crown was required to engage directly 

with the affected Aboriginal group “and not, as seems to have been the case [there], as an 

afterthought to a general public consultation…”.101   

98. The need for direct Crown participation is even stronger where the duty to consult lies at 

the high end of the spectrum, as it does in this case.  The type of consultative activities and 

accommodation measures that deep consultation requires (see infra, §II.E) are impossible to 

                                                 
96  Ibid at para. 66, A.B.A., Vol. I, Tab 7 (“[R]equiring the [NEB] to consult with First Nations on behalf of the 
Crown would make it very difficult, if not impossible, for the [NEB] to then adjudicate — in its capacity as a quasi-
judicial tribunal and a court of record — upon the issue of the adequacy of those consultations.”). 
97 Graben and Sinclair, supra at 416, A.B.A., Vol. III, Tab 56. 
98 NEB, “Consideration of Aboriginal Concerns in National Energy Board Decision”, October 2011, at p. 1, A.R., 
Vol. IV, Tab 59, p. 945. 
99 Haida Nation, supra at para. 51 (S.C.C.), A.B.A., Vol. I, Tab 18; Carrier Sekani, supra at para. 56 (S.C.C.), 
A.B.A., Vol. II, Tab 39. 
100 Taku River, supra at para. 22 (S.C.C.), A.B.A., Vol. II, Tab 44. 
101 Mikisew, supra at para. 64 (S.C.C.), A.B.A., Vol. II, Tab 30. 
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achieve without some degree of Crown involvement in the decision-making process.  Relying on 

administrative processes and industry proponents will not suffice. 

99. At the very least, the Crown must turn its mind to the question of whether pre-existing 

regulatory processes are sufficient to discharge the duty to consult.  It cannot do nothing and 

then, after the fact, rely on the regulatory process in an attempt to discharge its duty to consult 

and preserve the honour of the Crown.  As Justice Smallwood poignantly observed in Enge, the 

Crown cannot ignore its duty to consult responsibilities, and then “ex post facto label [the 

regulatory process] consultation.”102   

100. On a certain reading of paragraph 65 of its reasons, the Court of Appeal correctly stated 

the legal principle governing the Crown’s bare minimum degree of involvement where a duty to 

consult exists: “Of course, when the Crown relies on the Board’s process, in every case it will be 

necessary for the Crown to assess if additional consultation activities or accommodation is 

required in order to satisfy the honour of the Crown.”103 

101. But the Court of Appeal erred in stopping there.  Despite holding that the Crown must 

“assess if additional consultation activities or accommodation is required,” the Court of Appeal 

never examined whether the Crown actually did assess whether the NEB process was adequate in 

terms of consultation, and/or whether additional consultation activities or accommodation 

measures were necessary.  As set out above, there is absolutely no evidence that the Crown 

undertook such an examination in this case — a failure that, standing alone, is sufficient to 

conclude that the duty to consult was not satisfied in this case.  Instead of grappling with this 

critical failure, however, the Court of Appeal discussed the NEB’s process and then concluded 

that “for these reasons, I am satisfied that to date the Board’s process afforded meaningful 

consultation sufficient that the Crown may rely upon it to fulfil its duty to consult.”104   

102. In fact, the NEB process in this case fell far short of meeting the deep duty to consult 

owed to the Inuit.  This Court has held that mere access to a public forum or a tribunal process is 

not consultation.105  Certainly, it is not deep consultation.  Although the Crown may rely in part 

                                                 
102 Enge v. Northwest Territories (Department of Environment and Natural Resources, North Slave Region), 2013 
NWTSC 33 at para. 264, A.B.A., Vol. I, Tab 15. 
103 Reasons for Judgment at para. 65, A.R., Vol. I, Tab 6, pp. 79-80 (emphasis added). 
104 Ibid at para. 100, A.R., Vol. I, Tab 6, p. 94. 
105 Mikisew, supra at para. 64 (S.C.C.), A.B.A., Vol. II, Tab 30. 



27 

 

 

on a pre-existing regulatory process and/or industry proponents to carry out procedural aspects of 

consultation, it cannot abdicate ultimate responsibility for the duty to consult by failing to 

participate in (or even consider the adequacy of) such a process.  The Crown must do something.  

The precise nature and extent of the Crown’s involvement will vary with each case, depending 

on the scope of the duty owed, the decision to be made, and the regulatory process in place.    

103. For the most part, reviewing courts have had little trouble applying these principles.   

104. The Federal Court’s decision in Dene Tha’ (subsequently affirmed by the Federal Court 

of Appeal) is on all fours with the present appeal.  In Dene Tha’, the Court granted the First 

Nation’s application for judicial review and held that the Crown had breached its duty to consult.  

At issue was the regulatory approval of the Mackenzie Gas Pipeline project.  Although three 

regulatory bodies — the NEB, a Joint Review Panel (JRP), and the Crown Consultation Unit 

(CCU) — were involved in reviewing the proposed project, there was a “gap” in the jurisdiction 

of the regulatory bodies “to engage in Aboriginal consultation.” As in this case, none of the 

administrative bodies could engage in substantive consultation with the First Nations group on 

behalf of the Crown.106  The Court held: 

To summarize, the only unit out of the CCU, the NEB, and the JRP that could 
wholly address the territorial and temporal areas of concern of the Dene Tha’ is 
the JRP. However, the JRP is engaged in environmental assessment, not 
aboriginal consultation. Although it will assess the effects the MGP and NGTL 
pipelines will have on aboriginal communities, it does so through the lens of 
environmental assessment, focusing on activities, not rights.107 

105. In the absence of any direct engagement by the Crown, the Court rejected the 

respondents’ argument that the public participation process afforded by the regulatory review 

was sufficient to discharge the duty to consult.  It concluded: 

The [Supreme] Court [in Mikisew] also held that a public forum process is not a 
substitute for formal consultation. That right to consultation takes priority over 
the rights of other users. Therefore the public comment process in January 2002 in 
respect of the Cooperation Plan and that of July 2004 in respect of the Regulators’ 
Agreement, JRP Agreement and Terms of Reference is not a substitute for 
consultation. […] Public consultation processes cannot be sufficient proxies 

                                                 
106 Dene Tha’ First Nation v. Canada (Minister of Environment), 2006 FC 1354 at paras. 52, 104, aff’d 2008 FCA 
20, A.B.A., Vol. I, Tab 11. 
107 Ibid at para. 62, A.B.A., Vol. I, Tab 11. 
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for Aboriginal Consultation responsibilities. As such, the Crown has clearly 
not fulfilled the content of its duty to consult.108 

106. Similar reasoning prevailed in Ka’a’Gee Tu First Nation.  As in the present appeal, that 

case involved a proposed energy project under the COGOA, which needed the NEB’s approval.  

The Federal Court held: 

It is not enough to rely on the process provided for in the Act. From the 
outset, representatives of the Crown defended the process under the Act as 
sufficient to discharge its duty to consult, essentially because it was provided 
for in the Act. I agree with the Applicants that the Crown's duty to consult 
cannot be boxed in by legislation. That is not to say that engaging in a statutory 
process may never discharge the duty to consult. In Taku… the Supreme Court 
found that the process engaged in by the Province of British Columbia under the 
Environmental Protection Act of that jurisdiction fulfilled the requirements of the 
Crown’s duty to consult. The circumstances here are different. The powers 
granted to the Ministers under the Act must be exercised in a manner that fulfills 
the honour of the Crown. The manner in which the consult to modify process was 
implemented in this case, for reasons expressed herein, failed to fulfill the 
Crown’s duty to consult and was inconsistent with the honour of the Crown.109 

107. In Yellowknives Dene First Nation, the Federal Court held that “the Respondent’s 

reliance on the regulatory process to cure the lack of contact with the Applicants is on weak 

ground.”  Relying on Ka’a’Gee Tu, the Court held that “[i]t is not enough to rely on the process 

provided for in the Act.”110 In Yellowknives, “no one took responsibility for ensuring meaningful 

consultation.”  Thus, “[t]he duty was not met.”111 

108. Another case in point is Sambaa K’e Dene Band, where the Federal Court held that even 

“where the Crown’s duty to consult was found to lie at the lower end of the spectrum, it was 

nevertheless required to ‘engage directly’” with the affected Aboriginal groups.112  In that case, 

the Federal Government had not had any direct discussions with the First Nations groups despite 

repeated requests; as such, the Crown had not discharged its duty to consult.113 

                                                 
108 Ibid at paras. 104, 115, A.B.A., Vol. I, Tab 11 (emphasis added). 
109 Ka’a’Gee Tu First Nation v. Canada (Attorney General), 2007 FC 763 at para. 121, A.B.A., Vol. II, Tab 24 
(emphasis added) (“Ka’a’Gee Tu”). 
110 Yellowknives Dene First Nation v. Canada (Attorney General), 2010 FC 1139 at paras. 99, 101, 105, A.B.A., 
Vol. II, Tab 51. 
111 Ibid at para. 105, A.B.A., Vol. II, Tab 51. 
112 Sambaa K’e Dene Band v. Duncan, 2012 FC 204 at para. 161, A.B.A., Vol. II, Tab 40 (“Sambaa K’e”). 
113 Ibid at para. 162, A.B.A., Vol. II, Tab 40. 
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109. Da’naxda’xw/Awaetlala First Nation provides yet another example. 114   In that case, 

Justice Fisher held that the duty to consult fell “within the mid-range of the spectrum.”  The First 

Nation had access to a regulatory process and the ability to exchange information with the 

Crown and the industry proponent, but that was not enough.  The duty to consult “required 

something more than the opportunity for the Da’naxda’xw to make an application within the 

scope of that policy.”115  It also “required an opportunity for some dialogue on a government-to-

government basis with a view to considering a reasonable accommodation of the Da’naxda’xw’s 

interests in allowing the Project to be assessed in the [Environmental Assessment Office].”116   

110. Likewise, in Squamish Nation, the Court held that the Crown in right of British Columbia 

owed a duty to consult in the mid-range of the spectrum.  The municipality had engaged with 

First Nations over a 30-month period.  It was insufficient, however, for the Province to rely on 

the engagement efforts by third party proponents: “As much as the Minister’s office was entitled 

to review and inform itself from and to a degree rely upon the engagement record,” Justice 

Greyell wrote, “the Haida Nation duty to consult ultimately rested with the Province.” 117  

Accordingly, the Court quashed the Minister’s decision.118 

111. Justice Smallwood’s decision in Enge also reflects this correct approach:  

While the [First Nation] would have had an opportunity to express their concerns, 
the public forum process is not a substitute for formal consultation. […] While 
there were multiple opportunities for the [First Nation] to express their concerns, 
it is not apparent that the [Crown] understood their concerns or attempted to 
address them.119 
 

112. The common thread in these decisions is that the duty to consult cannot be met through a 

regulatory process alone.  Nor can it be delegated entirely to industry proponents, or reduced to a 

public consultation process.  Where there is a duty to consult, some degree of Crown 

engagement is required in terms of participating in — or, at the very least, reviewing the 

adequacy of — a pre-existing regulatory process.   

                                                 
114 Da’naxda’xw/Awaetlala, supra at para. 182 (B.C.S.C.), A.B.A., Vol. I, Tab 8. 
115 Ibid at para. 197, A.B.A., Vol. I, Tab 8. 
116 Ibid A.B.A., Vol. I, Tab 8. 
117 Squamish Nation v. British Columbia (Minister of Community Sport and Cultural Development), 2014 BCSC 991 
at para. 208, A.B.A., Vol. II, Tab 42. 
118 Ibid at para. 215, A.B.A., Vol. II, Tab 42. 
119 Enge, supra at paras. 250, 264, 266 (N.W.T.S.C.), A.B.A., Vol. I, Tab 15 (citations omitted). 
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113. In this case, the Court of Appeal erred by failing to consider whether the Crown had 

assessed the sufficiency of the NEB’s process in light of the extent of consultation owed to the 

Inuit.  Had the Court of Appeal examined this central issue, it would have been a very short 

discussion: there is no evidence that any Crown representative ever considered whether the 

NEB’s process was sufficient to meet the duty to consult the Inuit.  It is inconceivable that the 

deep duty to consult owed to the Inuit in this case could be fulfilled without the Crown even 

turning its mind to the adequacy of the process followed by the NEB. 

114. Indeed, in this case, the Crown had an obligation to do much more.  Meaningful, good 

faith consultation at the high end of the spectrum includes a willingness by the Crown to make 

changes to the proposed project based upon information that emerges during the consultation 

process.120  The duty may extend so far as to require that the Federal Government say “no” to the 

development project if efforts to accommodate cannot mitigate the harm. 121   Here, the 

Appellants sought a modest and entirely reasonable form of accommodation:  the completion of 

an SEA prior to the Seismic Survey being approved, so that its impact could be fully understood 

and appropriate mitigation measures and conditions put in place.  By removing itself entirely 

from the process, the Crown failed to even consider or engage with the Inuit on this question.122   

115. Even where there is only a medium-level duty to consult, the Crown has an obligation to 

“be in close and meaningful communication with the [First Nation], give them relevant 

information in a timely way, respond to relevant questions, consider carefully their fully-

informed concerns, representations and proposals, and, in the end, advise as to the ultimate 

course of action it will adopt and why.”123  Again, none of this is possible unless the Crown is, at 

the very least, directly engaged in the decision-making process.   

E. Deep Consultation Required More Than This Process 

116. Even if this Court finds that a regulatory process without Crown engagement can satisfy 

the duty to consult, or that the Crown had turned its mind to whether the NEB process was 
                                                 
120 Haida Nation, supra at para. 47 (S.C.C.), A.B.A., Vol. I, Tab 18. 
121 West Moberly First Nation v. British Columbia (Ministry of Energy, Mines and Petroleum Resources), 2011 
BCCA 247 at para. 149, A.B.A., Vol. II, Tab 48; Taku River, supra at para. 29 (S.C.C.), A.B.A., Vol. II, Tab 44; 
Huu-Ay-Aht, supra at para. 117 (B.C.S.C.), A.B.A., Vol. I, Tab 21. 
122 The Court of Appeal reduced the Appellants’ submissions on this point to a “straw man.”  See Reasons for 
Judgment at para. 75, A.R., Vol. I, Tab 6, pp. 82-83. Consultation was inadequate not because the Crown failed to 
conduct an SEA, but because the Crown failed to even consider or engage with the Inuit on this question. 
123 Long Plain First Nation v. Canada (Attorney General), 2015 FCA 177 at para. 124, A.B.A., Vol. II, Tab 28. 
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sufficient (both of which are denied), the participatory rights afforded to the Inuit in this case 

were still woefully deficient.  In other words, even if this Court concludes that certain regulatory 

processes can fully discharge a deep duty of consultation without Crown involvement, this 

particular process did not. 

117. The NEB process fell far short of the meaningful engagement and formal participation in 

the project approval process that constitute hallmarks of deep consultation. As this Court has 

held, what deep consultation requires will vary with each case, but it may include: 

…the opportunity to make submissions for consideration, formal participation 
in the decision-making process, and provision of written reasons to show that 
Aboriginal concerns were considered and to reveal the impact they had on the 
decision.124  

118. In addition to formal participation in the decision-making process, courts have held that 

the types of engagement necessary to discharge the duty of deep consultation may include: 

• Opportunities to draft official documents and reports;125 

• Availability of funding, to participate in the process;126 

• Accommodation of concerns raised;127 and, 

• Consent of the affected Aboriginal groups.128 

119. Finally, where, as here, the proposed project relies on scientific or technical expertise, 

Aboriginal groups should be afforded the opportunity to present competing scientific evidence 

                                                 
124 Haida Nation, supra at para. 44 (S.C.C.), A.B.A., Vol. I, Tab 18 (emphasis added).  
125 Upper Nicola Indian Band v. British Columbia (Minister of Environment), 2011 BCSC 388 at para. 129, A.B.A., 
Vol. II, Tab 47 (“Upper Nicola”). 
126 Enge, supra at para. 269 (N.W.T.S.C.), A.B.A., Vol. I, Tab 15. See also Lorne Sossin, “The Duty to Consult and 
Accommodate: Procedural Justice as Aboriginal Rights” (2010) 23 Can. J. of Admin. Law and Practice 93 at 107, 
A.B.A., Vol. III, Tab 59. 
127 Tsilhqot’in Nation v. British Columbia, 2014 SCC 44 at para. 93, A.B.A., Vol. II, Tab 45 (“Tsilhqot’in”); 
Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010 at para. 168, A.B.A., Vol. I, Tab 10 (“Delgamuukw”); 
Sambaa K’e, supra at para. 89 (F.C.), A.B.A., Vol. II, Tab 40. 
128 Haida Nation, supra at para. 24 (S.C.C.), A.B.A., Vol. I, Tab 18; Delgamuukw, supra at para. 168 (S.C.C.), 
A.B.A., Vol. I, Tab 10; United Nations General Assembly, United Nations Declaration on the Rights of Indigenous 
Peoples, UNGAOR, 61st Sess., Supp. No. 49, UN Doc. A/RES/61/295 (October 2, 2007), Article 19, A.B.A., Vol. 
III, Tab 62 (“UN Declaration”). 
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— including evidence based on traditional knowledge — and also to challenge the underlying 

data on which the Crown’s or proponents’ evidence is based.129 

120. “Deep consultation” is a demanding standard, but not an impossible one to meet. In 

Upper Nicola, for example, Justice Savage held that the Crown had satisfied the duty of deep 

consultation. 130  Unlike the case at bar, however, Upper Nicola involved direct engagement 

between the Minister and the First Nations, and formal participation by the First Nations 

throughout the decision-making process.  At the very outset of the project planning phase, the 

Minister invited all First Nations into the Working Group established in relation to the 

Environmental Assessment. 131   In addition, the First Nations were invited, inter alia, to 

participate in all Working Group meetings and meetings of technical sub-committees.132  They 

were also invited to participate in the drafting of the Assessment Report, including the section 

dealing with whether the duty to consult had been discharged.133  In short, the duty to consult 

was satisfied because the First Nations were treated as equal partners in the approval process. 

121. Even in Taku River, where the level of consultation required was at the middle of the 

spectrum, this Court relied on the fact that the First Nation was invited to (and did) participate in 

the project committee — the “primary engine driving the assessment process” — as well as 

various working groups and sub-committees in concluding that the duty to consult was 

satisfied.134   

122. By contrast, the absence of formal participation in the decision-making process will 

generally mean that deep consultation did not occur.135  Courts have distinguished here between 

general participation in a public commentary process (which was found to be insufficient to meet 

the lower level duty to consult owed in Mikisew) versus formal participation in the actual 

decision-making process (akin to the process in Upper Nicola and Taku River).   

                                                 
129 See, e.g., White River, supra at para. 123 (Y.T.S.C.), A.B.A., Vol. II, Tab 49 (“The First Nation should have had 
the opportunity to put forward a technical expert, challenge the telemetry data, and present their traditional 
knowledge.”). 
130 Upper Nicola, supra at para. 130 (B.C.S.C.), A.B.A., Vol. II, Tab 47. 
131 Ibid at para. 129, A.B.A., Vol. II, Tab 47. 
132 Ibid, A.B.A., Vol. II, Tab 47. 
133 Ibid, A.B.A., Vol. II, Tab 47. 
134 Taku River, supra at paras. 3-9, 21-22, 32 (S.C.C.), A.B.A., Vol. II, Tab 44. 
135 See, e.g., Klahoose First Nation v. Sunshine Coast Forest District (District Manager), 2008 BCSC 1642 at paras. 
121-124, A.B.A., Vol. II, Tab 25 (noting that the First Nation was not permitted to participate in discussions 
between the Ministry and the proponents) (“Klahoose”). 
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123. The NEB’s process did not afford the Inuit formal participation in the decision-making 

process, or give them an opportunity to present scientific or technical evidence on the impact of 

the Seismic Survey.  Nor did it include any other hallmark of deep consultation.  At best, it 

amounted to little more than an opportunity for the Inuit to “blow off steam” by submitting 

“letters of comment” along with other members of the general public.136  Even at the low end of 

the spectrum, the duty to consult requires something more.137 

124. Far from reflecting the requirements of deep consultation, the process followed in this 

case failed to meet even the basic standards of procedural fairness.   

125. Under ordinary administrative law principles, where a party is entitled to a high level of 

procedural fairness (as the Inuit no doubt would be in this case), they are generally entitled to full 

disclosure of any information relevant to the party’s interest,138 a fair opportunity to correct or 

contradict any information unfavourable to its position,139 an oral hearing,140 cross-examination 

of witnesses at an oral hearing,141 and written reasons.142   

126. The Inuit received few, if any, of these rights.  Most significantly, there was no oral 

hearing in this case.  Unlike many NEB proceedings, which involve lengthy hearings with oral 

submissions and viva voce evidence,143 the Proponents simply filed their project proposal and 

                                                 
136 Mikisew, supra at para. 54 (S.C.C.), A.B.A., Vol. II, Tab 30. 
137 Ibid at paras. 54, 64, A.B.A., Vol. II, Tab 30; Ka’a’Gee Tu, supra at para. 115 (F.C.), A.B.A., Vol. II, Tab 24; 
White River, supra at para. 112 (Y.T.S.C.), A.B.A., Vol. II, Tab 49 (“If the Decision Body’s duty to consult is 
fulfilled by merely asking the question ‘what do you think about the Evaluation Report?’, in a context like this one, 
the consultation won’t ever amount to more than ‘blowing off steam’ because the First Nation would be hard 
pressed to disagree with a rejection of a project it opposes. There must be more.”). 
138 Downing and Graydon et al. (Re), [1978] O.J. No. 3539 at paras. 40-41, 52 (C.A.), A.B.A., Vol. I, Tab 13 
(“Downing”); Sara Blake, Administrative Law in Canada, 4th ed. (LexisNexis Canada, 2006) at pp. 36-41, A.B.A., 
Vol. III, Tab 53. 
139 Downing, supra at para. 41 (O.C.A.), A.B.A, Vol. I, Tab 13. 
140 Campbell v. Workers’ Compensation Board, 2012 SKCA 56 at paras. 68, 77, 89, A.B.A., Vol. I, Tab 4; Donald 
J.M. Brown and Hon. John M. Evans, Judicial Review of Administrative Action in Canada (Toronto: Carswell, 
2013) (loose-leaf) at 10:1100, 10:1210, A.B.A., Vol. III, Tab 54. 
141 Ibid at 10:6110, A.B.A., Vol. III, Tab 54; Innisfil (Township) v. Vespra (Township), [1981] 2 S.C.R. 145 at 167, 
A.B.A., Vol. II, Tab 22. 
142 Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 para. 43, A.B.A., Vol. I, Tab 2 
(“Baker”). 
143 See, e.g., Northern Gateway Project, Joint Review Panel, Hearing Order, OH-4-2011, May 5, 2011, pp. 3, 6, 9, 
14, A.B.A., Vol. III, Tab 72 (oral statement, written comments, oral evidence, including, for example, by Aboriginal 
elders, and oral questioning of evidence); NEB, Hearing Order, Trans Mountain Pipeline ULC, Trans Mountain 
Expansion Project, OH-001-2014, April 2, 2014, pp. 3, 7-12, A.B.A., Vol. III, Tab 71 (public hearing with oral 
Aboriginal traditional evidence, written evidence and oral summary argument); NEB, Hearing Order, Line 9B 
Reversal and Line 9 Capacity Expansion Project, OH-002-2013, February 19, 2013, pp. 2, 7, 15-16, A.B.A., Vol. III, 
Tab 70 (public hearing with written evidence and oral final argument).  
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certain scientific reports, which were accepted by the NEB at face value without any analysis or 

discussion.  Like members of the general public, the Inuit could submit “letters of comment”, but 

had no ability to test the Proponents’ materials via cross-examination, adduce responding 

evidence (including expert evidence) in an evidentiary hearing, or address the NEB decision-

makers through live argument.   

127. The town-hall style meetings hosted by the NEB and conducted by the Proponents were 

not evidentiary hearings, nor were they adequate substitutes.  As set out above (see supra, Part 

One, §II.E), the Proponents were unable or unwilling to show that the Inuit’s rights and interests 

would be protected.  They were unwilling to meaningfully engage with members of the 

communities.  Nor were they able (or willing) to answer basic questions about the impact of 

seismic testing on marine life; whether there were scientific studies concerning the effects of 

seismic testing; and what (if anything) the Proponents had learned about the environmental 

effects of seismic testing during previous seismic surveys.144   

128. The Inuit were entitled to deep consultation, including the ability to formally participate 

in the decision-making process.  Instead, they got an impoverished conception of procedural 

fairness, without even so much as an oral hearing or the ability to adduce key scientific evidence.  

If this qualifies as deep consultation, then the duty to consult has been rendered meaningless.   

III. THE HONOUR OF THE CROWN REQUIRED FURTHER CONSULTATION 
A. Overview 

129. The honour of the Crown requires respect for the modern treaty rights enshrined in the 

NLCA.  The Crown’s “hands off” approach in this case is irreconcilable with the honour of the 

Crown.  The consequences of allowing the Seismic Survey to proceed in these circumstances are 

severe.  Approving a project that poses such a major threat to treaty rights, after a process that 

afforded the rights holders such meagre consultation and participation, risks unravelling the 

project of reconciliation between the Crown and the Inuit, and undermining the prospects for 

reconciliation elsewhere in Canada as well.   

                                                 
144 See Appendix I, infra, pp. 41-42. See also Transcripts of Public Meetings, April 29, 2013 to May 2, 2013, A.R., 
Vol. III, Tabs 29-31, pp. 517-732 and A.R., Vol. IV, Tab 32, pp. 733-772. 
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130. The honour of the Crown also requires an approach to consultation that is consistent with 

Canada’s international human rights obligations.  The process followed in this case was not. 

B. The Honour of the Crown Demands Respect for Treaty Rights 

131. The duty to consult “is grounded in the honour of the Crown”,145 which “is always at 

stake in its dealings with Aboriginal peoples.”146  A reviewing court “should not give narrow or 

technical construction to the duty, but must give full effect to the Crown’s honour to promote the 

reconciliation process.”147  As this Court underscored in Haida Nation, throughout a reviewing 

court’s analysis of the adequacy of the consultation, “[t]he controlling question in all situations is 

what is required to maintain the honour of the Crown and to effect reconciliation between the 

Crown and the Aboriginal peoples with respect to the interests at stake.”148   

132. A failure to appreciate that the decision at issue could have irreversible effects on 

Aboriginal rights does not maintain the honour of the Crown.  In Haida Nation, for example, the 

Crown had argued that a duty to consult should not be imposed until litigation concerning 

Aboriginal title had been resolved.  The First Nation pointed out that, absent meaningful, good 

faith consultations now, any successful future claims of title would prove a Pyrrhic victory 

because the thing that mattered — the forests of the Haida Gwaii — might be gone.  Such a 

result would be inconsistent with the honour of the Crown.149   

133. The same conclusion applies, a fortiori, when dealing with settled and entrenched treaty 

rights, such as those at stake in this case.  Under the NLCA, the Inuit have clear hunting, fishing 

and harvesting rights, and were also supposed to have a say in how Nunavut’s resources are 

used. 150  Without so much as a meeting with a Crown official, or even participating in an 

evidentiary hearing, the Inuit now risk losing the very things they bargained for in the NLCA.  

The rights to fish and harvest in Inuit waters is meaningless if there is nothing left to fish or 

harvest due to the impact of the Seismic Survey.  Surely the honour of the Crown demands more. 

                                                 
145 Haida Nation, supra at para. 16 (S.C.C.), A.B.A., Vol. I, Tab 18; Carrier Sekani, supra at paras. 33-34 (S.C.C.), 
A.B.A., Vol. II, Tab 39. See also Taku River, supra at para. 24 (S.C.C.), A.B.A., Vol. II, Tab 44.   
146 Haida Nation, supra at para. 16 (S.C.C.), A.B.A., Vol. I, Tab 18. 
147 Kwakiutl, supra at para. 65 (B.C.C.A.), A.B.A., Vol. II, Tab 26 (citing Huu-Ay-Aht, supra at para. 94 (B.C.S.C.), 
A.B.A., Vol. I, Tab 21 and Taku River, supra at para. 24 (S.C.C.), A.B.A., Vol. II, Tab 44). 
148 Haida Nation, supra at para. 45 (S.C.C.), A.B.A., Vol. I, Tab 18. 
149 Ibid at paras. 26-27, A.B.A., Vol. I, Tab 18.  See also Carrier Sekani, supra at para. 46 (S.C.C.), A.B.A., Vol. II, 
Tab 39. 
150 NLCA, Articles 5 and 15, A.R., Vol. V, Tab 65, pp. 1007-1037, 1117-1118. 
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134. As this Court has observed, the duty to consult “takes place in the shadow of a long 

history of grievances and misunderstanding”, which has been “destructive of the process of 

reconciliation….”151  Nothing could be more destructive of reconciliation between the Inuit and 

the Crown than threatening the treaty rights that are so essential to the Inuit’s food security and 

cultural survival, through a regulatory process in which the Crown refused to become involved. 

135. The pernicious effects of inadequate consultation extend beyond this case, and risk 

undermining the broader, ongoing project of reconciliation between the Crown and Aboriginal 

peoples across this country.  This Court has repeatedly recognized that negotiation — not 

litigation — represents the best pathway to the goal of reconciliation.152  Or, as the Minister of 

Indigenous and Northern Affairs recently put it, “We see modern treaties and self-government 

agreements as the ultimate expression of free, prior and informed consent among partners.”153  

For Aboriginal peoples, however, the appeal of negotiation is significantly weakened if the 

modern treaty rights that result from such a process are not afforded meaningful protection — 

even where so-called “deep” consultation is required.   

C. International Law Informs the Honour of the Crown and the Duty to 
Consult 

136. Where Canada has made a commitment in the international arena concerning Aboriginal 

rights (or is otherwise bound by international law), the honour of the Crown requires abiding by 

the letter and spirit of those obligations.   

137. International law must also inform the interpretation and content of the Crown’s duty to 

consult, grounded in s. 35(1) of the Constitution Act.154  This Court routinely looks to a range of 

binding and non-binding sources of international law when grappling with the scope and 

                                                 
151 Mikisew, supra at para. 1 (S.C.C.), A.B.A., Vol. II, Tab 30. 
152 Haida Nation, supra at paras. 14, 20 (S.C.C.), A.B.A., Vol. I, Tab 18. 
153 Hon. Carolyn Bennett, Speech Delivered at the United Nations Permanent Forum on Indigenous Issues (New 
York, May 10, 2016), A.B.A., Vol. III, Tab 52 (“Bennett”).   
154 First Nations Child and Family Caring Society of Canada v. Canada (Attorney General), 2012 FC 445 at paras. 
353-355, aff’d 2013 FCA 75, A.B.A., Vol. I, Tab 16; Nunatukavut Community Council Inc. v. Canada (Attorney 
General), 2015 FC 981 at para. 103, A.B.A., Vol. II, Tab 33. Yet two Federal Court decisions have rejected the 
proposition that the UN Declaration informs the interpretation of Canada’s constitutional obligations to Aboriginal 
peoples: Ibid at paras. 103-106, A.B.A., Vol. II, Tab 33; Hupacasath First Nation v. Canada (Foreign Affairs), 2013 
FC 900 at para. 51, aff’d 2015 FCA 4 (but not addressing this issue), A.B.A., Vol. I, Tab 20. These two decisions 
predate Canada’s endorsement of the UN Declaration (see infra, para. 131) and, in any event, are at odds with this 
Court’s consistent guidance that Canada’s international commitments inform constitutional obligations (see infra, ft 
155). 
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application of Charter rights.155  There is no principled basis to adopt a different approach when 

it comes to the protection of the rights enshrined in s. 35(1). 

138. The duty to consult Indigenous peoples on matters that may affect their rights and 

interests is a principle of international law. 156   At a minimum, the duty to consult under 

international law requires making a genuine, good faith effort to reach a mutual agreement, and 

being open to the possibility that a project should be rejected.157   

139. This principle is codified in the UN Declaration on the Rights of Indigenous Peoples (the 

“UN Declaration”).158  Canada now endorses the UN Declaration without qualification and has 

committed to its domestic implementation through legislation and s. 35(1) of the Constitution 

Act.159  As minimum standards for the survival, dignity and well-being of Indigenous peoples,160 

the UN Declaration: 

a) recognizes that Indigenous peoples have “the right to participate in decision-making 
in matters which would affect their rights, through representatives chosen by 
themselves in accordance with their own procedures”;161 

b) requires the Crown to “consult and cooperate in good faith with the Indigenous 
peoples concerned through their own representative institutions in order to obtain 

                                                 
155 See, e.g., Saskatchewan Federation of Labour v. Saskatchewan, 2015 SCC 4 at para. 64, A.B.A., Vol. II, Tab 41 
(“…in interpreting the Charter, the Court ‘has sought to ensure consistency between its interpretation of the 
Charter, on the one hand, and Canada’s international obligations and the relevant principles of international law, on 
the other.’[citation omitted]”; Ontario (Attorney General) v. Fraser, 2011 SCC 20 at para. 92, A.B.A., Vol. II, Tab 
35; Baker, supra at para. 70 (S.C.C.), A.B.A., Vol. I, Tab 2; M.M. v. United States of America, 2015 SCC 62 at para. 
148, A.B.A., Vol. II, Tab 31 . 
156 Case of the Kichwa Indigenous People of Sarayaku v Ecuador, (2012) Judgment, Inter-Am Ct HR (Ser C) No 
245 at paras. 164, 177, A.B.A., Vol. I, Tab 6 (“Kichwa”). 
157 United Nations Human Rights Council, Report of the Special Rapporteur on the rights of indigenous peoples  
James Anaya, 27th Sess., UN Doc. A/HRC/27/52/Add.2 (July 4, 2014) at para. 76, A.B.A., Vol. III, Tab 63; United 
Nations General Assembly, Report of the Special Rapporteur on the rights of indigenous peoples, UNGAOR, 66th 
Sess., UN Doc. A/66/288 (August 10, 2011) at para. 85, A.B.A., Vol. III, Tab 61; United Nations Human Rights 
Council, Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous 
people, S. James Anaya, 9th Sess., UN Doc. A/HRC/9/9 (August 11, 2008) at para. 78, A.B.A., Vol. III, Tab 64; 
Kichwa, supra at paras. 185-186 (Inter-Am. Ct. H.R.), A.B.A., Vol. I, Tab 6. 
158 UN Declaration, supra, A.B.A., Vol. III, Tab 62. 
159 In 2010, Canada endorsed the UN Declaration: Government of Canada, Statement of Support on the United 
Nations Declaration on the Rights of Indigenous Peoples (November 12, 2010), A.B.A., Vol. III, Tab 54.  In May 
2016, the Minister of Indigenous and Northern Affairs announced that Canada is now a full supporter of the UN 
Declaration and that Canada will be implementing the UN Declaration: Bennett, supra, A.B.A., Vol. III, Tab 52  
160 UN Declaration, supra at Article 43, A.B.A., Vol. III, Tab 62. 
161 Ibid at Article 18, A.B.A., Vol. III, Tab 62. 
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their free, prior and informed consent before adopting and implementing legislative or 
administrative measures that may affect them”;162 and, 

c) mandates that, where treaties with Indigenous peoples exist, States “honour and 
respect such treaties, agreements and other constructive arrangements.”163 

140. The NEB’s decision to issue the GOA failed to respect Canada’s obligations under 

international law.  This lends yet further support to the conclusion that the Crown did not meet 

its duty to consult with, or the constitutional imperative to act honourably towards, the Inuit. 

IV. THE COURT OF APPEAL ERRED BY HOLDING THAT THE NEB’S DECISION “IS SIMPLY 
ONE STEP” IN CONSULTATION 

141. In concluding that the degree of consultation in this case was adequate, the Court of 

Appeal characterized the NEB’s approval as “simply one step” in the consultation process, 

relying on the possibility of future consultations with the Inuit, as well as certain reporting 

conditions in the GOA.164  

142. The Court of Appeal’s approach represents a marked departure from this Court’s 

jurisprudence.  In Haida Nation, this Court held that the duty to consult arises, and must be 

discharged, at the stage where “strategic” decisions are made that may impact on Aboriginal 

rights, regardless of whether further “operational” decision-making may occur down the line.165   

143. Early consultation is particularly important at the high end of the consultation spectrum.  

As Justice Grauer observed in Klahoose First Nation, “Where the duty to consult is deep, it is 

not an answer to say that there will be further opportunities for consultation when the process 

that may lead to harm is further advanced, or that the information sought, while important, is not 

part of the process at this stage.”166  Consultation is required at all phases of project planning — 

from the strategic pre-planning phase to the operational phase.167 

                                                 
162 Ibid at Article 19, A.B.A., Vol. III, Tab 62.  See also Article 32(2). 
163 Ibid at Article 37(1), A.B.A., Vol. III, Tab 62. 
164 Reasons for Judgment at paras. 98-100, A.R., Tab 6, pp. 93-94. See also PGS/MKI Leave Response at paras. 
25(c), 36, 37, A.R., Vol. I, Tab 10, pp. 159, 161. 
165 Haida Nation, supra at paras. 75-77 (S.C.C.), A.B.A., Vol. I, Tab 18; Woodward, supra at 5§1860 to 5§1880, 
A.B.A., Vol. III, Tab 60.    
166 Klahoose, supra at para. 129 (B.C.S.C.), A.B.A., Vol. II, Tab 25. 
167 Kwakiutl, supra at para. 71 (B.C.C.A.), A.B.A., Vol. II, Tab 26; Wii’litswx, supra at para. 186 (B.C.S.C.), 
A.B.A., Vol. II, Tab 50; Kwikwetlem First Nation v. British Columbia (Utilities Commission), 2009 BCCA 68 at 
para. 70, A.B.A., Vol. II, Tab 27 (“If consultation is to be meaningful, it must take place when the project is being 
defined and continue until the project is completed.”). 
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144. In any event, the GOA in this case represents both a strategic and operational decision:  it 

will allow for seismic testing to occur — and the resulting harm to the Inuit’s s. 35 rights to take 

place — without further approval. 168   No comfort can be taken in the prospect of future 

consultations.  Nor can any comfort be taken in the after-the-fact reporting conditions included in 

the GOA.  Given the nature and extent of harm caused by seismic testing, if and when such 

further consultation or reporting measures occur, it may already be too late.  Both legally and 

practically, the duty to consult must be discharged before the Seismic Survey begins.        

V. CONCLUSION 

145. At its core, this case presents two sharply differing views about what is required from the 

Crown, administrative decision-makers and reviewing courts when the Crown owes Aboriginal 

people a duty of deep consultation.  If the Court of Appeal’s approach is correct, then: 

a) tribunals need not consider s. 35(1) of the Constitution Act, or the duty to consult, 

when assessing whether the duty to consult has been discharged; 

b) the Crown can discharge its duty of deep consultation despite being completely 

absent from the decision-making process, and without even turning its mind to 

whether a regulatory process is an adequate substitute for Crown involvement;  

c) deep consultation can be satisfied by a regulatory process that does not meet even 

the basic standards of procedural fairness; 

d) the honour of the Crown is upheld by a process that threatens to deprive the Inuit 

of their modern treaty rights, in a manner inconsistent with Canada’s international 

obligations; and,  

e) the promise of further consultation — after the point where the very rights at 

stake may be irreparably harmed — can be used to shield the Crown from any 

deficiencies in the consultation process leading to project approval. 

146. The Appellants urge this Court to reject these propositions.   

                                                 
168 That makes this case unlike Taku River, where the approval decision was not a comprehensive “go-ahead”, and 
some of the concerns raised by the Aboriginal group could be addressed at a later stage by adjusting the route of a 
road through their traditional territory: see Taku River, supra, at paras. 18, 45-46 (S.C.C.), A.B.A., Vol. II, Tab 44.   



147. If adopted, they would represent a significant departure from the letter and spirit of this 

Court's previous jurisprudence. Indeed, upholding the Co mi of Appeal's judgment in this case 

would logically require a wholesale recalibration of the consultation spectrum set out by this 

Court in Haida Nation. Such a result would be a disastrous step backwards on the road to 

reconciliation. The honour of the Crown, the ongoing project of reconciliation, and the 

protections afforded to Aboriginal rights in s. 3 5(1) of the Constitution Act demand a far more 

rigorous approach to deep consultation - both in tenns of what it requires, and how it is 

reviewed by courts and tribunals. 

148. What happened in this case fell short of that standard: the Crown was absent from the 

consultation process, the NEB did not tum its mind to critical questions when assessing 

consultation, and the decision-making process followed by the NEB was procedurally unfair. 

Compounding these deficiencies was the Court of Appeal's unjustifiably deferential approach to 

reviewing all these issues. Reconciliation ought not be sacrificed at the altar of deference. 

149. In these circumstances, the appropriate remedy is to quash the NEB's order approving the 

GOA.'69 

PARTS FOUR and FIVE - COSTS AND ORDERS SOUGHT 

150. The Appellants respectfully request: 

a) That the appeal be granted and the NEB's order be quashed; 

b) A declaration that the NEB infringed the Appellants' rights under s. 35 of the 

Constitution Act, 1982; 

c) A declaration that the Crown breached its duty to consult the Inuit in relation to 

the Seismic Survey; and 

d) Costs in accordance with the Rules of the Supreme Court o.f Canada. 

June 28, 2016 ALL OF WHICH IS RESPECTFULLY SUBMITTED, 

~~==-----
Nader R. Hasan I Justin Safayeni I Pam Hrick 
Counse!for the Appellants 

169 See, e.g., Tsi!hqot 'in, supra at para. 79 (S.C.C.), AB.A., Vol. II, Tab 45; Mikisew, supra at para. 69 (S.C.C.), 
AB.A., Vol. II, Tab 30. 
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Appendix 1 – Chart of Proponents’ Answers to Questions from Inuit 

 
Date 

 
Location 

Transcript  
Paragraph 

 
Question   

Proponents’  
Answer 

29-4-13 Pond Inlet170 178-179 
 
(A.R., Vol. 
III, Tab 29, 
p. 541) 

Which animals will be 
affected? 

“That’s a very difficult question 
to answer because we’re not the 
core experts.” 

29-4-13 Pond Inlet 217-219 
 
(A.R., Vol. 
III, Tab 29, 
p. 545) 

Which animals will be 
affected? 

“I will get [that] sent up.” 

29-4-13 Pond Inlet 311 
 
(A.R., Vol. 
III, Tab 29, 
p. 554) 

Which route will the 
seismic survey take? 

“We’re still undecided” 

29-4-13 Pond Inlet 884-885  
 
(A.R., Vol. 
III, Tab 29, 
p. 614) 

What is the maximum 
decibel level that a 
marine mammal can 
take? 

“That was one of the questions 
that was somewhat asked this 
morning and we have – last time 
we were here, it was one of the 
questions asked as well…” 

30-4-13 Clyde River171 1183-1184 
 
(A.R., Vol. 
III, Tab 30, 
p. 651) 

What are the effects of 
seismic testing on 
marine mammals? 

“The first question on the 
effects on marine mammals, a 
lot of work has been done with 
seismic surveys in other places 
and a lot of that information is 
used in doing the environmental 
assessment, the document that 
has been submitted by the 
companies to the National 
Energy Board for the approval 
process....” 

 

                                                 
170 Transcript of Meeting at Pond Inlet, 29 April 2013, A.R., Vol. III, Tab 29, p. 517. 
171 Transcript of Meeting at Clyde River, 30 April 2013, A.R., Vol. III, Tab 30, p. 623. 
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1-5-13 Qikiqtarjuaq172 1400-1401 
 
(A.R., Vol. 
III, Tab 31, 
pp. 678-679) 

What are the effects of 
seismic testing on 
marine mammals? 

“[H]ow can I say this?  I’m not 
an expert on this?” 

1-5-13 Qikiqtarjuaq 1460-1465 
 
(A.R., Vol. 
III, Tab 31, 
p. 685) 

What are the 
environmental impacts 
of seismic testing in 
Greenland waters? 

“With the questions you’re 
asking on Greenland, I can tell 
you that some of that 
information is probably public, 
you can look it up.” 
 

1-5-13 Qikiqtarjuaq 1480-1485 
 
(A.R., Vol. 
III, Tab 31, 
p. 687) 

Will seismic sound 
waves penetrate the sea 
floor differently in 
shallow versus deep 
water? 

“I’m unfortunately not a 
geologist….” 

1-5-13 Qikiqtarjuaq 1650-1661 
 
(A.R., Vol. 
III, Tab 31, 
pp. 703-705) 

Will the Inuit be 
compensated if the 
Seismic Survey harms 
fishing? 

“So it’s one of those things that 
requires a lot of discussion 
going back and forth ….” 

2-5-13 Iqaluit173 2070-2071 
 
(A.R., Vol. 
IV, Tab 32, 
p. 753) 

What are the impacts of 
seismic testing on 
walrus migration? 

“We don’t have the answer for 
you.” 

2-5-13 Iqaluit 2073-2074 
 
(A.R., Vol. 
IV, Tab 32, 
p. 753) 

What are the impacts of 
seismic testing on 
breaded seal, ringed 
seal, and bearded seal? 

“We don’t have an answer for 
you on that.” 

2-5-13 Iqaluit 2076-2077 
 
(A.R., Vol. 
IV, Tab 32, 
p. 753-754) 

What are the impacts of 
seismic testing on polar 
bears? 

“As you probably know we’re 
here for the operations and so I 
know you didn’t want to hear 
but the environmental 
assessment’s been filed.” 

 

  

                                                 
172 Transcript of Meeting at Qikiqtarjuaq, 1 May 2013, A.R., Vol. III, Tab 31, p. 661. 
173 Transcript of Meeting at Iqaluit, 2 May 2013, A.R., Vol. IV, Tab 32, p. 733. 
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the activities under or related to this Act or under any
other Act of Parliament.
2015, c. 4, s. 5.

exercées sous le régime de la présente loi ou relativement
à celle-ci ou sous le régime de toute autre loi fédérale.
2015, ch. 4, art. 5.

Licences and Authorizations Permis et autorisations

Operating Licences and Authorization
for Work

Permis de travaux et autorisations

Licences and authorizations Permis et autorisations

5 (1) The National Energy Board may, on application
made in the form and containing the information fixed
by the National Energy Board, and made in the pre-
scribed manner, issue

(a) an operating licence; and

(b) an authorization with respect to each work or ac-
tivity proposed to be carried on.

5 (1) L’Office national de l’énergie peut, sur demande à
lui faite, établie en la forme et contenant les renseigne-
ments fixés par lui, selon les modalités réglementaires,
délivrer :

a)  un permis de travaux;

b)  une autorisation pour chaque activité projetée.

Term and renewals Durée et renouvellements

(2) An operating licence expires on the thirty-first day of
March immediately after the day on which it is issued
and may be renewed for successive periods not exceeding
one year each.

(2) Le permis de travaux est valide jusqu’au 31 mars qui
suit sa délivrance. Il peut être renouvelé pour des pé-
riodes successives maximales d’un an.

Requirements for operating licence Conditions régissant les permis

(3) An operating licence is subject to any requirements
that are determined by the National Energy Board or that
are prescribed and to any deposits that are prescribed.

(3) Le permis de travaux est assujetti aux conditions ré-
glementaires ou fixées par l’Office national de l’énergie et
aux cautionnements réglementaires.

Requirements for authorization Conditions des autorisations

(4) An authorization shall be subject to such approvals as
the National Energy Board determines or as may be
granted in accordance with the regulations and such re-
quirements and deposits as the National Energy Board
determines or as may be prescribed, including

(a) requirements relating to liability for loss, damage,
costs or expenses;

(b) requirements for the carrying out of environmen-
tal programs or studies; and

(c) requirements for the payment of expenses in-
curred by the National Energy Board in approving the
design, construction and operation of production facil-
ities and production platforms as those terms are de-
fined in the regulations.

(4) L’autorisation est assujettie aux approbations, condi-
tions et cautionnements réglementaires ou fixés par l’Of-
fice national de l’énergie, notamment les conditions rela-
tives :

a)  à la responsabilité en cas de perte, de dommages,
de frais ou de dépenses;

b)  à la réalisation de programmes et d’études en ma-
tière d’environnement;

c)  au paiement des frais que l’Office national de
l’énergie expose lors de l’approbation, de la concep-
tion, de la construction et de l’exploitation des instal-
lations et plates-formes de production, entendues au
sens des règlements.
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Northern Development has administrative responsibility
for natural resources, including regulations respecting
the design, construction, operation and abandonment of
those pipelines and the issuance of authorizations under
paragraph 5(1)(b) in respect of their construction or op-
eration.

des eaux navigables ou au-dessus de celles-ci, notam-
ment des règlements concernant leur conception, leur
construction, leur exploitation, leur abandon et la déli-
vrance, en vertu de l’alinéa 5(1)b), d’autorisations relati-
vement à leur construction ou à leur exploitation.

Regulations Règlements

(2) The Governor in Council may, for purposes related to
navigation, on the joint recommendation of the Minister
of Natural Resources and the Minister of Transport,
make regulations respecting sections or parts of pipelines
that pass in, on, over, under, through or across any navi-
gable waters in any area in respect of which the Minister
of Natural Resources has administrative responsibility
for natural resources, including regulations respecting
the design, construction, operation and abandonment of
those pipelines and the issuance of authorizations under
paragraph 5(1)(b) in respect of their construction or op-
eration.
2012, c. 19, s. 119.

(2) Pour toute zone dont les ressources naturelles sont
placées sous la responsabilité administrative du ministre
des Ressources naturelles, le gouverneur en conseil peut,
à des fins liées à la navigation et sur recommandation de
ce dernier et du ministre des Transports, prendre des rè-
glements concernant les sections ou parties de pipeline
qui passent dans, sur ou sous des eaux navigables ou au-
dessus de celles-ci, notamment des règlements concer-
nant leur conception, leur construction, leur exploitation,
leur abandon et la délivrance, en vertu de l’alinéa 5(1)b),
d’autorisations relativement à leur construction ou à leur
exploitation.
2012, ch. 19, art. 119.

Existing terms and conditions Conditions existantes

5.015 Terms and conditions imposed at any time before
the coming into force of this section in relation to an ap-
proval given under the Navigation Protection Act in re-
spect of a pipeline, in respect of which an authorization
has been issued under paragraph 5(1)(b), apply as if they
were requirements determined by the National Energy
Board to be requirements to which the authorization is
subject.
2012, c. 19, s. 119, c. 31, s. 349.

5.015 Toute condition imposée, avant l’entrée en vi-
gueur du présent article, relativement à une approbation
donnée en vertu de la Loi sur la protection de la naviga-
tion à l’égard d’un pipeline visé par une autorisation déli-
vrée en vertu de l’alinéa 5(1)b) est réputée constituer une
condition fixée par l’Office national de l’énergie à laquelle
l’autorisation est assujettie.
2012, ch. 19, art. 119, ch. 31, art. 349.

Safety of Works and Activities Sécurité des activités

Safety Sécurité

5.02 The National Energy Board shall, before issuing an
authorization for a work or activity referred to in para-
graph 5(1)(b), consider the safety of the work or activity
by reviewing, in consultation with the Chief Safety Offi-
cer, the system as a whole and its components, including
its installations, equipment, operating procedures and
personnel.
1992, c. 35, s. 8; 1994, c. 10, s. 15.

5.02 Avant de délivrer l’autorisation visée à l’alinéa
5(1)b), l’Office national de l’énergie, de concert avec le
délégué à la sécurité, examine, afin d’en vérifier la sécuri-
té, l’ensemble du projet et chacun de ses éléments, y
compris les installations et équipements, les procédures
et modes d’emploi, ainsi que la main-d’œuvre.
1992, ch. 35, art. 8; 1994, ch. 10, art. 15.

Spill-treating Agent Agents de traitement

Net environmental benefit Avantage environnemental net

5.021 The National Energy Board shall not permit the
use of a spill-treating agent in an authorization issued
under paragraph 5(1)(b) unless the Board determines

5.021 L’Office national de l’énergie ne peut, dans une
autorisation délivrée en vertu de l’alinéa 5(1)b), per-
mettre l’utilisation d’un agent de traitement que s’il
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that the use of the spill-treating agent is likely to achieve
a net environmental benefit.
2015, c. 4, s. 8.

considère que son utilisation procurera vraisemblable-
ment un avantage environnemental net.
2015, ch. 4, art. 8.

Financial Requirements Exigences financières

Compliance with certain provisions Respect de certaines dispositions

5.03 The National Energy Board shall, before issuing an
authorization for a work or activity referred to in para-
graph 5(1)(b), ensure that the applicant has complied
with the requirements of subsections 26.1(1) or (2) and
27(1) or (1.01) in respect of that work or activity.
1992, c. 35, s. 8; 1994, c. 10, s. 15; 2015, c. 4, s. 9.

5.03 Avant de délivrer l’autorisation visée à l’alinéa
5(1)b), l’Office national de l’énergie s’assure que le de-
mandeur s’est conformé aux obligations prévues aux pa-
ragraphes 26.1(1) ou (2) et 27(1) ou (1.01).
1992, ch. 35, art. 8; 1994, ch. 10, art. 15; 2015, ch. 4, art. 9.

Development Plan Approval Plans de mise en valeur

Approval of general approach of development Approbation d'un plan de mise en valeur

5.1 (1) No approval that is

(a) applicable to an authorization under paragraph
5(1)(b) to carry on work or activity in relation to devel-
oping a pool or field, and

(b) prescribed for the purposes of this subsection

 shall be granted unless the National Energy Board, on
application submitted in accordance with subsection (2),
has approved a development plan relating to the pool or
field pursuant to subsection (4).

5.1 (1) Aucune approbation liée à l'autorisation prévue
à l'alinéa 5(1)b) visant des activités sur un gisement ou
un champ et prévue par règlement pour l'application du
présent article ne peut être accordée avant que l'Office
national de l'énergie n'ait approuvé un plan de mise en
valeur du gisement ou du champ en cause.

Application and submission of development plan Demande d'approbation

(2) For the purposes of subsection (1), an application for
the approval of a development plan shall be submitted to
the National Energy Board in the form and containing
the information fixed by the National Energy Board, at
such time and in such manner as may be prescribed, to-
gether with the proposed development plan in the form
and containing the information described in subsection
(3).

(2) La demande d'approbation peut être expédiée à l'Of-
fice national de l'énergie selon les modalités de forme et
de contenu fixées par celui-ci et selon celles — de temps
ou autres — fixées par règlement. Y est annexé le projet
de plan de mise en valeur à présenter selon les modalités
de forme et de contenu prévues au paragraphe (3).

Development plan in two parts Éléments du plan

(3) A development plan relating to the proposed devel-
opment of a pool or field submitted pursuant to this sec-
tion shall be set out in two parts, containing

(a) in Part I, a description of the general approach of
developing the pool or field, and in particular, infor-
mation, in such detail as may be prescribed, with re-
spect to

(i) the scope, purpose, location, timing and nature
of the proposed development,

(3) Le projet de plan de mise en valeur est divisé en deux
parties. La première énonce la stratégie globale de la
mise en valeur du gisement ou du champ et notamment
les renseignements — dont le règlement fixe le détail —
sur les portée, but, nature, lieu et calendrier du projet,
sur les taux de production, l'évaluation du gisement ou
du champ, les quantités prévues de substances à récupé-
rer, les réserves, les techniques de récupération et de sur-
veillance, les coûts et les aspects liés à l'environnement
relatifs au projet, ainsi que sur le système de production
proposé, solutions de rechange comprises, proposé. La
seconde contient les renseignements techniques ou
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(ii) the production rate, evaluations of the pool or
field, estimated amounts of oil or gas proposed to
be recovered, reserves, recovery methods, produc-
tion monitoring procedures, costs and environmen-
tal factors in connection with the proposed devel-
opment, and

(iii) the production system and any alternative pro-
duction systems that could be used for the develop-
ment of the pool or field; and

(b) in Part II, all technical or other information and
proposals, as may be prescribed, necessary for a com-
prehensive review and evaluation of the proposed de-
velopment.

autres prévus par règlement pour analyser et évaluer de
façon complète le projet.

Approval of development plan Approbation

(4) After reviewing an application and development plan
submitted pursuant to this section, the National Energy
Board may approve the development plan, subject to the
consent of the Governor in Council in relation to Part I of
the development plan and any requirements that the
Board considers appropriate or that may be prescribed.

(4) Après avoir examiné la demande et le plan de mise en
valeur, l'Office national de l'énergie peut approuver ce
dernier, sous réserve des modalités qu'il estime indiquées
ou qui sont fixées par règlement et, dans le cas de la pre-
mière partie du plan, de l'agrément du gouverneur en
conseil.

Approval of amendment to plan Approbation de modifications

(5) Where a development plan has been approved pur-
suant to subsection (4),

(a) no amendment of the development plan shall be
made unless it is approved by the National Energy
Board and, in the case of an amendment to Part I of
the development plan, the Governor in Council con-
sents to the approval; and

(b) any requirement that the approval is subject to
may be amended by the National Energy Board but, if
the requirement relates to Part I of the development
plan, it may only be amended with the consent of the
Governor in Council.

(5) Il ne peut être apporté de modifications au plan de
mise en valeur que si celles-ci sont d'abord approuvées
par l'Office national de l'énergie et, dans le cas où elles
portent sur la première partie du plan, que si l'approba-
tion a reçu l'agrément du gouverneur en conseil; l'Office
peut modifier les modalités auxquelles est assujettie l'ap-
probation sous réserve, dans le cas où celles-ci portent
sur la première partie du plan, de l'agrément du gouver-
neur en conseil.

Application of certain provisions Application de certaines dispositions

(6) Subsections (1) to (5) apply, with such modifications
as the circumstances require, with respect to a proposed
amendment to a development plan or to any requirement
that the approval of the plan is subject to.

(6) Les paragraphes (1) à (5) s'appliquent, avec les adap-
tations nécessaires, aux projets de modification du plan
de mise en valeur et aux modalités auxquelles est assujet-
tie l'approbation de celui-ci.

Straddling resources — approval Approbation : ressources chevauchantes

(6.1) Despite subsection (4), the National Energy Board
may approve a development plan in relation to develop-
ing a straddling resource, subject to

(a) the consent of the Governor in Council and the Ex-
ecutive Council of the Northwest Territories in rela-
tion to Part I of the plan; and

(6.1) Malgré le paragraphe (4), l’Office national de
l’énergie peut approuver le plan de mise en valeur visant
la ressource chevauchante, sous réserve des modalités
qu’il estime indiquées ou qui sont fixées par règlement et,
en ce qui a trait à la première partie du plan, de l’agré-
ment du gouverneur en conseil et du Conseil exécutif des
Territoires du Nord-Ouest.
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(b) any requirements that the Board considers appro-
priate or that may be prescribed.

No consent Absence d’agrément

(6.2) If the Governor in Council and the Executive Coun-
cil of the Northwest Territories do not consent in relation
to Part I of the plan, the Minister or the Government of
the Northwest Territories may notify the other of their
intention to refer the matter to an independent expert for
a decision in accordance with section 48.095.

(6.2) Si le gouverneur en conseil et le Conseil exécutif
des Territoires du Nord-Ouest ne donnent pas l’agrément
visé au paragraphe (6.1), le ministre ou le gouvernement
des Territoires du Nord-Ouest peut aviser l’autre de son
intention de renvoyer l’affaire à un expert indépendant
afin que celui-ci prenne une décision conformément à
l’article 48.095.

Expert’s decision Décision de l’expert

(6.3) The expert’s decision in relation to the develop-
ment plan is deemed to be a development plan that is ap-
proved by the National Energy Board and in relation to
Part I of the plan is deemed to be one that is consented to
by the Governor in Council and the Executive Council of
the Northwest Territories.

(6.3) La décision prise par l’expert à l’égard du plan de
mise en valeur est réputée, d’une part, être un plan de
mise en valeur approuvé par l’Office national de l’énergie
et, d’autre part, en ce qui a trait à la première partie du
plan, avoir reçu l’agrément du gouverneur en conseil et
du Conseil exécutif des Territoires du Nord-Ouest.

Amendment Modification

(6.4) If a development plan is approved under subsec-
tion (6.1) or deemed to be approved under subsection
(6.3), no amendment is to be made to the plan unless it is
approved by the National Energy Board and, in the case
of an amendment to Part I of the plan, consented to by
the Governor in Council and the Executive Council of the
Northwest Territories.

(6.4) S’agissant d’un plan de mise en valeur approuvé en
vertu du paragraphe (6.1) — ou réputé l’avoir été au titre
du paragraphe (6.3) —, il ne peut y être apporté de modi-
fication que si celle-ci est approuvée par l’Office national
de l’énergie et, en ce qui a trait à la première partie du
plan, que si elle reçoit l’agrément du gouverneur en
conseil et du Conseil exécutif des Territoires du Nord-
Ouest.

Amendment — application of subsections (6.1) to (6.4) Modification — application des paragraphes (6.1) à
(6.4)

(6.5) Subsections (6.1) to (6.4) apply, with any modifica-
tions that the circumstances require, in respect of a pro-
posed amendment to a development plan.

(6.5) Les paragraphes (6.1) à (6.4) s’appliquent, avec les
adaptations nécessaires, aux projets de modification du
plan de mise en valeur.

Transboundary pool or field Gisement ou champ transfrontaliers

(7) The definitions in sections 29 and 48.15 apply in sub-
sections (8) to (12).

(7) Les définitions aux articles 29 et 48.15 s’appliquent
aux paragraphes (8) à (12).

Approval subject to agreement and consent Approbation subordonnée à une entente

(8) Despite subsection (4), a development plan submit-
ted for approval in respect of a work or activity in a trans-
boundary pool or field that is the subject of a joint ex-
ploitation agreement is not to be approved by the
National Energy Board unless the appropriate regulator
has agreed to its content. That approval is subject to the
consent of the Governor in Council in relation to Part I of
the development plan and any requirements that the
Board and regulator have agreed are appropriate or that
may be prescribed.

(8) Malgré le paragraphe (4), le plan de mise en valeur
du gisement ou du champ visant des activités dans un gi-
sement ou un champ transfrontaliers faisant l’objet d’un
accord d’exploitation commune ne peut être approuvé
par l’Office national de l’énergie que si ce dernier s’en-
tend avec l’organisme de réglementation concerné sur le
contenu du plan. L’approbation est faite sous réserve des
modalités qu’à la fois l’Office et l’organisme de réglemen-
tation estiment indiquées ou qui sont fixées par règle-
ment et, dans le cas de la première partie du plan, de l’a-
grément du gouverneur en conseil.
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Disagreement Désaccord

(9) In the case of a disagreement about the content of the
plan submitted for approval, or any of the requirements
for approval referred to in subsection (8), the Minister,
on the National Energy Board’s behalf, or the regulator
may refer the matter to an expert in accordance with sec-
tion 48.27.

(9) En cas de désaccord sur le contenu du plan à approu-
ver ou sur les modalités visées au paragraphe (8), le mi-
nistre, au nom de l’Office national de l’énergie, ou l’orga-
nisme de réglementation peut renvoyer la question à un
expert conformément à l’article 48.27.

Submissions in relation to Part I Observations sur la première partie du plan

(10) Any submissions to the expert by the Minister on
the National Energy Board’s behalf regarding Part I of
the development plan are subject to the prior consent of
the Governor in Council.

(10) Les observations sur la première partie du plan pré-
sentées à l’expert par le ministre, au nom de l’Office na-
tional de l’énergie, doivent auparavant avoir reçu l’agré-
ment du gouverneur en conseil.

Expert’s decision Décision de l’expert

(11) The expert’s decision is deemed to be approval by
the National Energy Board of the plan, and Part I of that
plan is deemed to have been consented to by the Gover-
nor in Council under subsection (8).

(11) La décision de l’expert vaut approbation du plan par
l’Office national de l’énergie, la première partie du plan
étant alors considérée comme ayant reçu l’agrément du
gouverneur en conseil au titre du paragraphe (8).

Application of certain provisions Modification du plan

(12) Subsections (7) to (11) apply, with any necessary
modifications, with respect to a proposed amendment to
a development plan to which a work or activity in a trans-
boundary pool or field or to any requirement that the ap-
proval of the plan is subject.
R.S., 1985, c. 36 (2nd Supp.), s. 121; 1992, c. 35, s. 9; 1994, c. 10, ss. 4, 15; 2014, c. 2, s.
23; 2015, c. 4, s. 10.

(12) Les paragraphes (7) à (11) s’appliquent, avec les
adaptations nécessaires, aux projets de modification du
plan de mise en valeur visant des activités dans un gise-
ment ou un champ transfrontaliers et aux modalités aux-
quelles est assujettie l’approbation du plan.
L.R. (1985), ch. 36 (2e suppl.), art. 121; 1992, ch. 35, art. 9; 1994, ch. 10, art. 4 et 15;
2014, ch. 2, art. 23; 2015, ch. 4, art. 10.

Declarations Déclarations

Declaration by applicant Déclaration du demandeur de l’autorisation

5.11 (1) Subject to subsection (2), no authorization un-
der paragraph 5(1)(b) shall be issued unless the National
Energy Board has received, from the applicant for the au-
thorization, a declaration in the form fixed by the Nation-
al Energy Board that states that

(a) the equipment and installations that are to be used
in the work or activity to be authorized are fit for the
purposes for which they are to be used, the operating
procedures relating to them are appropriate for those
uses, and the personnel who are to be employed in
connection with them are qualified and competent for
their employment; and

(b) the applicant shall ensure, so long as the work or
activity that is authorized continues, that the equip-
ment and installations continue to be fit for the pur-
poses for which they are used, the operating proce-
dures continue to be appropriate for those uses, and
the personnel continue to be so qualified and compe-
tent.

5.11 (1) L’Office national de l’énergie ne peut délivrer
l’autorisation visée à l’alinéa 5(1)b) avant d’avoir reçu, en
la forme fixée par lui, une déclaration du demandeur at-
testant ce qui suit :

a) l’installation et les équipements en cause sont
propres à l’usage auquel ils sont destinés, les procé-
dures et modes d’emploi sont adéquats et le personnel
a la compétence requise pour les utiliser;

b) le demandeur fera en sorte que ces conditions
soient maintenues pendant la durée des activités auto-
risées.



Canada Oil and Gas Operations Opérations pétrolières au Canada
Licences and Authorizations Permis et autorisations
Certificates Certificats
Sections 5.12-5.2 Articles 5.12-5.2

Current to June 6, 2016

Last amended on February 27, 2016

18 À jour au 6 juin 2016

Dernière modification le 27 février 2016

Contents of certificate Contenu

(3) A certificate referred to in subsection (1) shall state
that the equipment or installation in question

(a) is fit for the purposes for which it is to be used and
may be operated safely without posing a threat to per-
sons or to the environment in the location and for the
time set out in the certificate; and

(b) is in conformity with all of the requirements and
conditions that are imposed for the purposes of this
section by subsection 5(4), whether they are imposed
by regulation or by the National Energy Board.

(3) Le certificat atteste que l’installation et les équipe-
ments :

a) sont propres à l’usage auquel ils sont destinés et
peuvent être utilisés sans danger pour les êtres hu-
mains et l’environnement du lieu et pour la durée qu’il
fixe;

b) respectent les obligations et conditions réglemen-
taires ou fixées par l’Office national de l’énergie, dans
le cadre du paragraphe 5(4), pour l’application du pré-
sent article.

Validity of certificate Validité

(4) A certificate referred to in subsection (1) is not valid
if the certifying authority

(a) has not complied with any prescribed procedure or
any procedure that the National Energy Board may es-
tablish; or

(b) is a person or an organization that has participat-
ed in the design, construction or installation of the
equipment or installation in respect of which the cer-
tificate is issued, to any extent greater than that pre-
scribed.

(4) Le certificat n’a aucun effet si l’autorité, selon le cas :

a) n’a pas respecté la procédure réglementaire ou
fixée par l’Office national de l’énergie;

b) sauf dans la mesure où les règlements le prévoient,
a directement ou indirectement conçu, construit ou
mis en place l’installation ou les équipements en
cause.

Access Accès

(5) An applicant shall permit the certifying authority to
have access to the equipment and installation in respect
of which the certificate is required and to any informa-
tion that relates to them.

(5) Le demandeur est tenu de permettre à l’autorité l’ac-
cès à l’installation et aux équipements, ainsi qu’aux docu-
ments les concernant, visés par le certificat.

Definition of “certifying authority” Définition de « autorité »

(6) For the purposes of this section, certifying authority
has the meaning assigned by the regulations.

(6) Pour l’application du présent article, autorité s’en-
tend au sens des règlements.

Immunity Immunité

(7) The National Energy Board or any delegate of the
National Energy Board is not liable to any person by rea-
son only of having issued an authorization in reliance on
a certificate issued under this section.
1992, c. 35, s. 10; 1994, c. 10, s. 15.

(7) L’Office national de l’énergie ou son délégué ne peut
être tenu pour responsable à l’égard de quiconque du
seul fait d’avoir délivré une autorisation sur la foi d’un
certificat.
1992, ch. 35, art. 10; 1994, ch. 10, art. 15.

Benefits Plan Approval Approbation de plans de retombées
économiques

Definition of benefits plan Définition de plan de retombées économiques

5.2 (1) In this section, benefits plan means a plan for
the employment of Canadians and for providing Canadi-
an manufacturers, consultants, contractors and service
companies with a full and fair opportunity to participate

5.2 (1) Au présent article, est un plan de retombées éco-
nomiques le plan prévoyant l’embauche de Canadiens et
offrant aux fabricants, conseillers, entrepreneurs et so-
ciétés de services canadiens la juste possibilité de
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on a competitive basis in the supply of goods and services
used in any proposed work or activity referred to in the
benefits plan.

participer, compte tenu de leur compétitivité, à la fourni-
ture de biens et services dans l’exercice d’activités.

Benefits plan Plan de retombées économiques

(2) No approval of a development plan shall be granted
under subsection 5.1(1) and no authorization of any work
or activity shall be issued under paragraph 5(1)(b), until
the Minister has approved, or waived the requirement of
approval of, a benefits plan in respect of the work or ac-
tivity.

(2) Il ne peut être procédé à l’approbation du plan prévu
au paragraphe 5.1(1) ni à l’autorisation prévue à l’alinéa
5(1)b), tant que le ministre n’a pas, à moins qu’il n’y re-
nonce, approuvé un plan de retombées économiques re-
lativement au projet.

Affirmative action programs Programmes de promotion sociale

(3) The Minister may require that any benefits plan sub-
mitted pursuant to subsection (2) include provisions to
ensure that disadvantaged individuals or groups have ac-
cess to training and employment opportunities and to
enable such individuals or groups or corporations owned
or cooperatives operated by them to participate in the
supply of goods and services used in any proposed work
or activity referred to in the benefits plan.

(3) Le ministre peut exiger l’inclusion au plan de retom-
bées économiques de dispositions assurant aux individus
ou aux groupes défavorisés la possibilité de bénéficier de
la formation ou des emplois offerts et assurant à ces indi-
vidus ou groupes, aux personnes morales qu’ils pos-
sèdent ou aux coopératives qu’ils dirigent, de participer à
la fourniture des biens et services utilisés dans les activi-
tés visées par ce plan.

Transboundary pool or field Gisement ou champ transfrontaliers

(4) The definitions in sections 29 and 48.15 apply in sub-
sections (5) and (6).

(4) Les définitions aux articles 29 et 48.15 s’appliquent
aux paragraphes (5) et (6).

Approval subject to agreement Approbation sur entente

(5) A benefits plan submitted for approval in respect of a
work or activity in a transboundary pool or field that is
the subject of a joint exploitation agreement is not to be
approved under subsection (2) unless the Minister and
the appropriate regulator have agreed to its content.

(5) L’approbation, au titre du paragraphe (2), du plan de
retombées économiques relatif à un projet dans un gise-
ment ou un champ transfrontaliers faisant l’objet d’un
accord d’exploitation commune ne peut être donnée que
si le ministre s’entend avec l’organisme de réglementa-
tion concerné sur le contenu du plan.

Disagreement — Minister and regulator Désaccord

(6) The Minister or the regulator may, if they disagree
about the content of the plan submitted for approval, re-
fer the matter to an expert in accordance with section
48.27. The expert’s decision is deemed to be approval by
the Minister of the plan.
R.S., 1985, c. 36 (2nd Supp.), s. 121; 1992, c. 35, s. 11; 2015, c. 4, s. 11.

(6) En cas de désaccord sur le contenu du plan à approu-
ver, le ministre ou l’organisme de réglementation peut
renvoyer la question à un expert conformément à l’article
48.27. Le cas échéant, la décision de l’expert vaut appro-
bation du plan par le ministre.
L.R. (1985), ch. 36 (2e suppl.), art. 121; 1992, ch. 35, art. 11; 2015, ch. 4, art. 11.

Guidelines and Interpretation Notes Bulletins d'application et directives

Board guidelines and interpretation notes Bulletins et directives de l'Office

5.3 (1) The National Energy Board may issue and pub-
lish, in any manner the Board considers appropriate,
guidelines and interpretation notes with respect to the
application and administration of section 5, 5.1 and 13.02
and subsection 27(1.01) and any regulations made under
section 4.2, 13.17 and 14.

5.3  (1) L’Office national de l’énergie peut faire publier,
de la manière qu’il estime indiquée, des bulletins d’appli-
cation et des directives relativement à la mise en œuvre
des articles 5, 5.1 et 13.02, du paragraphe 27(1.01) et de
tout règlement pris au titre des articles 4.2, 13.17 et 14.
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CITATION

Citation

34. This Part may be cited as the Canadian Charter of Rights and Freedoms.

PART II
RIGHTS OF THE ABORIGINAL PEOPLES OF CANADA

Recognition of existing aboriginal and treaty rights

35. (1) The existing aboriginal and treaty rights of the aboriginal peoples of
Canada are hereby recognized and affirmed.

Definition of “aboriginal peoples of Canada”

(2) In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit and
Métis peoples of Canada.

Land claims agreements

(3) For greater certainty, in subsection (1) “treaty rights” includes rights that now
exist by way of land claims agreements or may be so acquired.

Aboriginal and treaty rights are guaranteed equally to both sexes

(4) Notwithstanding any other provision of this Act, the aboriginal and treaty
rights referred to in subsection (1) are guaranteed equally to male and female per-
sons. (96)

Commitment to participation in constitutional conference

35.1 The government of Canada and the provincial governments are committed
to the principle that, before any amendment is made to Class 24 of section 91 of the
“Constitution Act, 1867”, to section 25 of this Act or to this Part,

(a) a constitutional conference that includes in its agenda an item relating to the
proposed amendment, composed of the Prime Minister of Canada and the first
ministers of the provinces, will be convened by the Prime Minister of Canada;
and
(b) the Prime Minister of Canada will invite representatives of the aboriginal
peoples of Canada to participate in the discussions on that item. (97)

(96)   Subsections 35(3) and (4) were added by the Constitution Amendment Proclama-
tion, 1983 (see SI/84-102).

(97)   Section 35.1 was added by the Constitution Amendment Proclamation, 1983 (see SI/
84-102).
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PARTIE II

DROITS DES PEUPLES AUTOCHTONES DU CANADA

Confirmation des droits existants des peuples autochtones

35. (1) Les droits existants — ancestraux ou issus de traités — des peuples au-
tochtones du Canada sont reconnus et confirmés.

Définition de « peuples autochtones du Canada »

(2) Dans la présente loi, « peuples autochtones du Canada » s’entend notamment
des Indiens, des Inuit et des Métis du Canada.

Accords sur des revendications territoriales

(3) Il est entendu que sont compris parmi les droits issus de traités, dont il est fait
mention au paragraphe (1), les droits existants issus d’accords sur des revendica-
tions territoriales ou ceux susceptibles d’être ainsi acquis.

Égalité de garantie des droits pour les deux sexes

(4) Indépendamment de toute autre disposition de la présente loi, les droits —
ancestraux ou issus de traités — visés au paragraphe (1) sont garantis également aux
personnes des deux sexes. (96)

Engagement relatif à la participation à une conférence constitutionnelle

35.1 Les gouvernements fédéral et provinciaux sont liés par l’engagement de
principe selon lequel le premier ministre du Canada, avant toute modification de la
catégorie 24 de l’article 91 de la « Loi constitutionnelle de 1867 », de l’article 25 de
la présente loi ou de la présente partie :

a) convoquera une conférence constitutionnelle réunissant les premiers ministres
provinciaux et lui-même et comportant à son ordre du jour la question du projet
de modification;
b) invitera les représentants des peuples autochtones du Canada à participer aux
travaux relatifs à cette question. (97)

(96)  Les paragraphes 35(3) et (4) ont été ajoutés aux termes de la Proclamation de 1983
modifiant la Constitution (voir TR/84-102).
(97)  L’article 35.1 a été ajouté aux termes de la Proclamation de 1983 modifiant la
Constitution (voir TR/84-102).
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PART I PARTIE I

Establishment and Government Constitution et gouvernement

Establishment of Nunavut Constitution du Nunavut

Establishment of Nunavut Constitution

3 There is hereby established a territory of Canada, to be
known as Nunavut, consisting of

(a) all that part of Canada north of the sixtieth parallel
of north latitude and east of the boundary described in
Schedule I that is not within Quebec or Newfoundland
and Labrador; and

(b) the islands in Hudson Bay, James Bay and Ungava
Bay that are not within Manitoba, Ontario or Quebec.

1993, c. 28, s. 3; 2015, c. 3, s. 172.

3 Est constituée en territoire, sous la dénomination de
Nunavut, la partie du Canada :

a) située, d’une part, au nord du soixantième parallèle
et à l’est de la limite dont le tracé figure à l’annexe I, à
l’exclusion des régions appartenant au Québec ou à
Terre-Neuve-et-Labrador;

b) comprenant, d’autre part, les îles de la baie d’Hud-
son, de la baie James et de la baie Ungava, à l’exclu-
sion de celles qui appartiennent au Manitoba, à l’On-
tario ou au Québec.

1993, ch. 28, art. 3; 2015, ch. 3, art. 172.

Seat of Government Capitale

Location Capitale

4 The seat of government of Nunavut shall initially be at
such place in Nunavut as the Governor in Council may
designate, but the Legislature for Nunavut may there-
after designate another place as the seat of government.

4 La capitale du Nunavut est fixée, dans le territoire, au
lieu désigné initialement par le gouverneur en conseil ou
en tout autre lieu que désigne par la suite la Législature
du Nunavut.

Executive Power Pouvoir exécutif

Commissioner of Nunavut Commissaire du Nunavut

Commissioner Commissaire

5 (1) There shall be a chief executive officer for
Nunavut, called the Commissioner of Nunavut, who shall
be appointed by the Governor in Council.

5 (1) Est instituée la charge de commissaire du Nuna-
vut. Administrateur général du territoire, le titulaire est
nommé par le gouverneur en conseil.

Publication of order Publication du décret

(2) The order in council appointing the Commissioner
shall be published in the Canada Gazette.

(2) Le décret de nomination est publié dans la Gazette
du Canada.

Action of Commissioner Exercice des attributions

6 (1) The Commissioner shall act in accordance with
any written instructions given to the Commissioner by
the Governor in Council or the Minister.

6 (1) Le commissaire exerce ses attributions conformé-
ment aux instructions écrites du gouverneur en conseil
ou du ministre.

Instructions Instructions

(2) The Commissioner shall, as soon as possible after re-
ceiving written instructions, make them available to the
Executive Council of Nunavut and cause them to be laid

(2) Les instructions sont, dans les meilleurs délais, trans-
mises au Conseil exécutif du Nunavut et déposées devant
l’Assemblée législative du Nunavut. Elles entrent en vi-
gueur à la date de leur établissement.
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and exercise the powers, duties or functions of justices of
the peace under the laws that apply in Nunavut.

le régime des lois de la législature et exercent leurs attri-
butions au Nunavut en conformité avec les règles de droit
qui y sont applicables.

Pending matters Affaires en instance

(2) In any matter referred to in subsection 76.1(2), the
justices of the peace of the Northwest Territories referred
to in subsection (1), despite their residency in Nunavut
on and after the day that section 3 comes into force, con-
tinue to hold the office of justice of the peace of the
Northwest Territories and to have and exercise, in
Nunavut, the powers, duties or functions of justices of
the peace of the Northwest Territories.
1998, c. 15, s. 16.

(2) Ils continuent toutefois d’occuper les fonctions de
juge de paix pour les Territoires du Nord-Ouest et d’exer-
cer les attributions afférentes au Nunavut relativement à
toute instance visée au paragraphe 76.1(2).
1998, ch. 15, art. 16.

PART V PARTIE V

Consequential Amendments
and Coming into Force

Modifications corrélatives et
entrée en vigueur

Northwest Territories Act Loi sur les Territoires du Nord-Ouest
77 to 77.3 [Amendments] 77 à 77.3 [Modifications]

Other Consequential Amendments Autres modifications corrélatives
78 [Amendments] 78 [Modifications]

Coming into Force Entrée en vigueur

Coming into force Entrée en vigueur
*79 (1) Subject to subsection (2), this Act or any provi-
sion of this Act or of any Act as amended by this Act shall
come into force on April 1, 1999 or on such earlier day or
days as the Governor in Council may fix by order.

*79 (1) Sous réserve du paragraphe (2), la présente loi
ou telle de ses dispositions ou des dispositions de toute
autre loi qui sont modifiées par la présente loi entre en
vigueur à la date ou aux dates fixées par décret du gou-
verneur en conseil, mais au plus tard le 1er avril 1999.

Idem Idem

(2) Part III shall come into force on the day that is six
months after the day on which this Act is assented to or
on such earlier day as the Governor in Council may fix by
order.
* [Note: Part III in force December 10, 1993; sections 1 and 4 in
force June 20, 1996, see SI/96-51; sections 71 to 75 in force
November 26, 1996, see SI/96-102; sections 1, 121 and 126 of
Schedule III in force November 27, 1997, see SI/97-136; subsec-
tion 14(2) in force June 1, 1998, see SI/98-69; subsection 128(2)
of Schedule III deemed to have come into force November 26,
1996, see 1998, c. 15, s. 37(2); the definition Tunngavik in section
2 and sections 50.1, 76.01 to 76.07 and 76.09 in force June 11,
1998, see 1998, c. 15, s. 52(1); sections 9, 16 and 51 in force
November 27, 1998, see SI/98-112.]

(2) La partie III entre en vigueur à la date fixée par dé-
cret du gouverneur en conseil, mais au plus tard six mois
après la date de sanction de la présente loi.
* [Note : Partie III en vigueur le 10 décembre 1993; articles 1 et 4
en vigueur le 20 juin 1996, voir TR/96-51; articles 71 à 75 en vi-
gueur le 26 novembre 1996, voir TR/96-102; articles 1, 121 et 126
de l’annexe III en vigueur le 27 novembre 1997, voir TR/97-136;
paragraphe 14(2) en vigueur le 1er juin 1998, voir TR/98-69; para-
graphe 128(2) de l’annexe III réputé entré en vigueur le 26 no‐
vembre 1996, voir 1998, ch. 15, par. 37(2); la définition de Tunn-
gavik à l’article 2 et les articles 50.1, 76.01 à 76.07 et 76.09 en
vigueur le 11 juin 1998, voir 1998, ch. 15, par. 52(1); articles 9, 16
et 51 en vigueur le 27 novembre 1998, voir TR/98-112.]
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Agreement Accord

Agreement Accord

4 (1) The Agreement is hereby ratified, given effect and
declared valid.

4 (1) L’Accord est ratifié, mis en vigueur et déclaré va-
lide.

Idem Idem

(2) For greater certainty, the Agreement is binding on all
persons and bodies that are not parties to the Agreement.

(2) Il est entendu que l’Accord a force obligatoire pour
toute personne et tout organisme qui n’y sont pas parties.

Idem Idem

(3) For greater certainty, any person or body on which
the Agreement confers a right, privilege, benefit or power
or imposes a duty or liability may exercise the right, priv-
ilege, benefit or power, shall perform the duty or is sub-
ject to the liability, to the extent provided for by the
Agreement.

(3) Il est entendu que les personnes ou organismes visés
par l’Accord ont les droits, privilèges, avantages ou pou-
voirs qui leur sont conférés par lui et sont assujettis aux
obligations et à la responsabilité qui y sont prévues.

No merger Plein effet

5 The rights and benefits of the Inuit of the Nunavut Set-
tlement Area under the Agreement do not merge in this
Act or any other law.

5 Les droits et avantages conférés aux Inuit de la région
du Nunavut par l’Accord ont leur plein effet indépen-
damment de la présente loi ou de toute autre règle de
droit.

Inconsistency with Agreement Incompatibilité

6 (1) In the event of an inconsistency or conflict be-
tween the Agreement and any law, including this Act, the
Agreement prevails to the extent of the inconsistency or
conflict.

6 (1) Les dispositions de l’Accord l’emportent sur les
dispositions incompatibles de toute règle de droit, y com-
pris la présente loi.

Inconsistency with Act Idem

(2) In the event of an inconsistency or conflict between
this Act and any other law, this Act prevails to the extent
of the inconsistency or conflict.

(2) Les dispositions de la présente loi l’emportent sur
celles de toute autre règle de droit.

Deposit Publication

7 The Minister of Indian Affairs and Northern Develop-
ment shall cause a certified copy of the Agreement and
any amendments to the Agreement to be deposited in

(a) the Library and Archives of Canada;

(b) the library of the Department of Indian Affairs and
Northern Development that is situated in the National
Capital Region;

(c) the legislative library of the territorial government
that has jurisdiction over the Nunavut Settlement
Area; and

(d) such other places as the Minister considers advis-
able.

1993, c. 29, s. 7; 2004, c. 11, s. 34.

7 Le ministre des Affaires indiennes et du Nord cana-
dien fait déposer une copie certifiée conforme de l’Accord
et de ses modifications éventuelles :

a) à Bibliothèque et Archives du Canada;

b) à la bibliothèque du ministère des Affaires in-
diennes et du Nord canadien située dans la région de
la capitale nationale;

c) à la bibliothèque des affaires législatives du gouver-
nement territorial ayant compétence pour la région du
Nunavut;

d) en tout autre lieu qu’il estime indiqué.
1993, ch. 29, art. 7; 2004, ch. 11, art. 34.
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